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Mayberry Defense—Did the victim consent?
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AND CHALLENGES TO
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XXVi

Corresponding CALCRIM Instructions



TaBLE oF CONTENTS

CHAPTER 5. STREET TERRORISM
(GANG CRIMES)

I. INTRODUCTION
§ 5:1 The Legislation

II. ELEMENTS OF CRIMINAL STREET GANG

§ 5:2 Difficult statutory language
§ 5:3 Elements of a criminal street gang
§5:4 —“organized”

§ 5:5 —Common name or common identifying sign or
symbol

§ 5:6 —Primary activities

§ 5:7 —Pattern of criminal gang activity

§ 5:8 —Prunty, gang subsets and the sameness
requirement

III. PENAL CODE § 186.22(A): ACTIVE
PARTICIPATION IN A CRIMINAL STREET
GANG

§5:9 Penal Code § 186.22(a)—Substantive offense
§ 5:10 —Active participation

§ 5:11 —Willfully assisted, furthered or promoted
§ 5:12 —Felonious criminal conduct

§ 5:13 —Sentencing

IV. PENAL CODE § 186.22(B): FELONY
COMMITTED FOR BENEFIT OF CRIMINAL
STREET GANG

§ 5:14 Penal Code § 186.22(b)—Proving the

enhancement
§ 5:15 —Benefit, direction, association
§5:16 —Underlying felony must be gang-related
§ 5:17 —Specific intent to promote, further, or assist
§ 5:18 —Insufficient evidence crime was committed for

benefit of, at the direction of, or in association
with a criminal street gang

§ 5:19 —Crime was committed for benefit of, at the
direction of, or in association with a criminal
street gang

§ 5:20 —Sentencing and alternate penalties

V. PENAL CODE § 186.22(D): ALTERNATE
PENALTY—ELEVATING A MISDEMEANOR
TO A WOBBLER

§ 5:21 Penal Code § 186.22(d)—Alternate penalty

XXVil



PreLiMINARY HEARING HANDBOOK

§ 5:22 —Sentencing

§ 5:23  Penal Code § 186.22(d) Sentencing—Interaction
with the Three Strikes Law (Penal Code
§§ 667(a)-(1), 1170.12(a)-(d))

VI. PENAL CODE § 182.5: GANG CONSPIRACY
CRIMES

§ 5:24 Attempted first degree robbery
§ 5:25 Not unconstitutionally vague

VII. GANG EXPERTS

§ 5:26 Insufficient evidence to support expert’s opinions

§ 5:27 Gang experts

§ 5:28 Gang expert’s testimony unhelpful to the jury, but
not prejudicial

§ 5:29 Gang experts—Sanchez bars introduction of case-
specific testimonial hearsay by expert witness

§ 5:30 —Sanchez applies at preliminary hearing

§ 5:31 —Unclear whether expert witness, who is
qualified Prop. 115 officer, can relate case
specific hearsay

§ 5:32 —Pattern of criminal gang activity—Primary
activities are background information and not
case specific facts

§ 5:33 — —Predicates are case specific hearsay

§ 5:34 —Field identification cards involving defendant
may be case-specific hearsay

Appendix 5A. Penal Code § 186.22

Appendix 5B. The Predicate Offenses (Penal Code
§ 186.22(e)(1)(A)-(Z)) (by offense section
number)

CHAPTER 6. HOLD TO ANSWER
I. HOLD TO ANSWER (HTA)

§ 6:1 “Sufficient cause”
§6:2 Degree of murder

§6:3 Attempted willful, deliberate, and premeditated
murder

§6:4  Special circumstances
§6:5 Pleading and proof—Enhancements

§6:6  —Special circumstance allegation

§ 6:7 —Priors that are elements of the offense or used
to elevate a misdemeanor to a felony

§6:8 —Priors, strikes, and bail

§6:9 —Aggravating factors
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§6:10
§ 6:11
§6:12
§6:13
§ 6:14

§ 6:15
§6:16

§ 6:17
§ 6:18
§ 6:19
§ 6:20

§ 6:21
§ 6:22

Misdemeanors

Setting date in arraignment court

Exhibits—Introduction and retention

People unable to proceed

Penal Code § 1385 dismissal and consideration of
arguments

Penal Code § 1385 dismissal—Enhancements

Proceeding on existing complaint in lieu of
dismissal

Holding order and jurisdiction

Not held to answer and release

Court cannot add a charge on its own

Once preliminary hearing waiver taken, the
People cannot add new charges

Transcript

Use of the prelim transcript at the trial

II. PENAL CODE § 17(B)

§ 6:23
§ 6:24
§ 6:25
§ 6:26
§ 6:27
§ 6:28
§ 6:29
§ 6:30

The statute

What type of cases can be reduced

When Penal Code § 17(b) motion can be heard

Ruling must be made before HTA

Factors to consider

Penal Code § 17(b) indicated sentence

Penal Code § 17(b) and the timely trial clock

Court reducing felony to misdemeanor—timing
and appealability

III. THE INFORMATION AND REVIEW OF THE

§6:31
§ 6:32
§ 6:33
§ 6:34
§ 6:35
§ 6:36
§ 6:37
§ 6:38
§ 6:39

§ 6:40

§ 6:41
§ 6:42

MAGISTRATE’S DECISION

Petition for writ of mandate in superior court

Adding charges to the information

Standard of review in superior court

Dismissed charges and the People’s options

Findings of fact or conclusions of law

Penal Code § 995 motion

—Timing

—After the hearing

—The People’s dilemma—proceed or dismiss and
refile

—Remanding to correct minor errors (Penal Code
§ 995(a))

—People’s appeal (Penal Code § 871.5)

—Standard of review in appellate court

IV. TWO DISMISSAL RULE

§ 6:43

Generally
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§ 6:44 Exceptions to two dismissal rule
Appendix 6A. After the Hearing: The Procedural Options

CHAPTER 7. PLEAS
I. FELONY PLEA SCRIPT

§7:1 Change of plea/maximum sentence/terms of
disposition

§ 7:2 True name and date of birth

§7:3 Consequences of plea

§7:4 Other possible consequences depending on
charges

§7:5 Waiver of constitutional rights

§7:6 Voluntariness inquiry

§ 7.7 Factual basis

§7:8 —West plea

§7:9 Court’s approval of plea (Penal Code § 1192.5)

§ 7:10 Take the plea

§ 7:11  Findings

§ 7:12 Firearm advisement and orders—PPRF Report
(Penal Code § 29810)

§ 7:13 Sentencing

§ 7:.14 —Immediate sentencing

§ 7:15 — —Firearms compliance hearing waiver

§ 7:16 — —Impose sentence and conditions

§ 7:17 —Continuing the sentencing date

§ 7:18 — —Time waiver

§ 7:19 — —Arbuckle (same judge)

§ 7:20 — —Cruz waiver (out of custody, ordered back)
§ 7:21 — —Remand

§ 7:22 — —Impose sentence and conditions

§ 7:23  Alternative felony plea script

II. MISDEMEANOR PLEA SCRIPT WITHOUT
TAHL WAIVER FORM

§ 7:24 Arraignment on amended complaint

§ 7:25 Change of plea/maximum sentence/terms of
disposition

§ 7:26  Consequences of plea

§ 7:27  Other possible consequences depending on the
charges

§ 7:28 Waiver of constitutional rights

§ 7:29  Voluntariness inquiry

§ 7:30 Counsel

§ 7:31 West plea

§ 7:32 Take the plea

XXX



TaBLE oF CONTENTS

§ 7:33 Findings

§ 7:34 Firearm advisement and orders—PPRF Report
(Penal Code § 29810)

§ 7:35 Immediate sentencing

§ 7:36 —Impose sentence and conditions

§ 7:37 Continuing the sentencing date—Time waiver

§ 7:38 —Arbuckle (same judge)

§ 7:.39 —Cruz waiver (out of custody, ordered back)

§ 740 —remand

§ 7:41 Sentencing

§ 7:42 —Impose sentence and conditions

III. MISDEMEANOR PLEA SCRIPT WITH
COMPLETED TAHL WAIVER FORM

§ 7:43 Arraignment on amended complaint

§ 7:44 Change of plea

§ 7:45 Waiver of rights/Voluntariness/Consequences
§ 7:46 Watson advisement

§ 7:47 Counsel

§ 7:48 West plea

§ 7:49 Take the plea

§ 7:50 Findings

§ 7:51 Sentencing

IV. MISDEMEANOR PENAL CODE § 977(A)
CHANGE OF PLEA SCRIPT

§ 7:52 Arraignment on amended complaint

§ 7:53 Change of plea

§ 7:54 Waiver of rights/Voluntariness/Consequences
§ 7:55 Counsel

§ 7:56 Take the plea

§ 7:57 Findings

§ 7:568 Sentencing

V. INDICATED SENTENCE SCRIPT
§ 7:59 By the court

CHAPTER 8. SENTENCING

I. SENTENCING GENERALLY

§8:1 Right to be physically present or by remote
appearance

§ 8:2 Sentencing triad

§8:3 Sentences for attempt crimes and notable
exceptions
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§ 8:7

§ 8:8
§8:9
§8:10
§ 8:11
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Aggravating factors

Penal Code § 654

Conspiracy and substantive offenses

Possession of concealed firearm—Alternate ways
of committing the same offense

Multiple cases, single sentence

One year/364-day limitation in county jail

Waiving back time

Diagnostic study

II. PLEA AGREEMENTS

§ 8:12
§ 8:13
§ 8:14

§ 8:15

Plea agreements generally

Violation of Cruz Waiver

Motion to withdraw plea based upon ineffective
assistance of counsel

Withdrawal of plea for misadvise re credit
limitations

III. ENHANCEMENTS

§ 8:16
§ 8:17
§8:18
§ 8:19
§ 8:20
§ 8:21
§ 8:22

§ 8:23
§ 8:24

Enhancements generally

Crimes committed while on bail

Dismissal of enhancements (Penal Code § 1385)

Status enhancements not subject to 1/3 term
limitations

Pleading and proving vicarious firearm
enhancements

Striking enhancements or punishment for
enhancements

Striking or imposing personal use of firearm
enhancements

Prison priors

Status priors

IV. STRIKE LAW

§ 8:25
§ 8:26

§ 8:27
§ 8:28

§ 8:29
$ 8:30
§ 8:31

§ 8:32
§ 8:33
§ 8:34

XXX11

Strikes generally

Judge versus jury in determining whether prior
conviction is a strike

Foreign state convictions as priors

Determining whether prior Penal Code § 245
conviction is serious felony

Mandatory state prison for prior strike

Prior strike and custody credits

Offense reduced to misdemeanor does not qualify
as prior serious felony (strike)

Serious and violent sentences concurrent

Striking a strike (Romero motion)

Juvenile adjudication is a strike
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V. CUSTODY CREDITS

§ 8:35
§ 8:36
§ 8:37
§ 8:38
§ 8:39
§ 8:40
§ 8:41
§ 8:42

§ 8:43

Two days in custody equals four days presentence
credits

Presentence conduct custody credits—serious
felonies

—violent felonies

Presentence custody credits—Strikes

Presentence custody credits for electronic
monitoring and home detention

Presentence mental health custody credits

Calculating Presentence Custody Credits

Presentence custody credits—Concurrent multiple
open cases

Calculating custody credits upon resentencing

VI. PROBATION

§ 8:44

§ 8:45
§ 8:46

§ 8:47

§ 8:48
§ 8:49
§ 8:50
§ 8:51
§ 8:52
§ 8:53
§ 8:54

§ 8:55
§ 8:56

§ 8:57
§ 8:58

§ 8:59

§ 8:60
§ 8:61

VIIL.

§ 8:62

Suspending imposition of sentence or suspending
execution of sentence

Crimes eligible and ineligible for probation

One year maximum in county jail as condition of
probation

Maximum probation period of 2 years for felonies
and 1 year for misdemeanors

Multiple counts—One grant of probation

Term of probation not reduced by presentencing
custody

Maximum probation term with exempt and non-
exempt crimes

AB 1950 applies retroactively

Probation conditions—Lent test

—When electronic search conditions are allowed

—When electronic search condition are not
allowed

—Marijuana condition fails Lent test

—Unconsented sexual touching not
unconstitutionally vague

—“Pornographic” is vague and overbroad

Court cannot add new probation condition(s)
absent changed circumstances

Early termination and reduction of felony to
misdemeanor

Early termination and sex offender counseling

Termination of DV probation

PROBATION VIOLATIONS—SUMMARY
REVOCATION

Summary revocation generally
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§ 8:63 Evidentiary standard at hearing

§ 8:64 Hearsay rule

§ 8:65 Willful violation and deportation

§ 8:66 No violation where event occurs while probation
is revoked

§ 8:67 Reinstatement or imposition of new probation
term

§ 8:68 AB 1950 and the court’s jurisdiction

VIII. PAROLE/POSTRELEASE COMMUNITY
SUPERVISION (PRCS)

§ 8:69 State prison parole/PRCS

§ 8:70 Time served and defendant’s obligation to report
to probation/parole

§ 8:71 Extension of PRCS

§ 8:72  Excess custody credits and PRCS

IX. MANDATORY SUPERVISION

§ 8:73 Not after completion of county jail sentence
§ 8:74 County jail split sentences

§ 8:75 Finality of judgment

§ 8:76 Early termination of mandatory supervision

X. FINES AND FEES

§ 8:77 Defendant’s right to be present
§ 8:78  Shifting burdens at sentencing
§ 8:79  Ability to pay code provisions

XI. RESTITUTION

§ 8:80 Restitution generally

§ 8:81 Defendant’s presence generally required (unless
waived) at restitution hearing

§ 8:82  Ability to pay

§ 8:83 Restitution not for insurance companies

§ 8:84 Restitution based upon victim’s estimate of the
value of the property

§ 8:85 Extending probation to pay restitution

§ 8:86 Restitution—Sentence completed

§ 8:87 Restitution can be ordered during term of mental
health diversion, not afterwards

§ 8:88 Jurisdiction to order restitution after probation
terminates

§ 8:89 Victim restitution with interest

§ 8:90 Restitution imposed by a different judge absent
an Arbuckle waiver

§ 8:91 Restitution overcompensating the victim
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§ 8:92 Restitution award examples

XII. MENTAL HEALTH DIVERSION
§ 8:93 Penal Code § 1001.36 (amended eff. 1/1/23))

Appendix 8A. Violent Felony Reference Sheet—PC
§667.5

Appendix 8B. Serious Felony Reference Sheet
Appendix 8C. One Strike Offenses

Appendix 8D. Offenses Requiring STATIC-99 Reports/
290 Registrable Sex Offenses (By
Section Number and Alphabetical)

Appendix 8E. AIDS Testing Required Offenses (Penal
Code § 1202.1)

Appendix 8F.  Striking a Strike Checklist

Appendix 8G. Probation Eligibility and Mandatory Jail
Terms

Appendix 8H. Crimes Excluded From the One-Year or
Two-Year Limit on Probation Due to
Specific Probation Lengths (Penal Code
§§ 1203a(b), 1203.1(1)(1))

Appendix 8.  Crimes Excluded From the Two-Year
Limit on Probation Due to Inclusion in
Penal Code §§ 667.5(c) or 1203.1(1)(2)

Appendix 8J. PPRF Misdemeanor Crimes

CHAPTER 9. POSTCONVICTION &
RESENTENCING

§9:1 Court generally lacks jurisdiction to modify final
sentence/restitution/fines and fees

§9:2 No general, nonstatutory right to recall and
correct a sentence

§9:3 Finality of judgment

§9:4 —Probation not final

§9:5 Correcting abstract of judgment

§9:6 Whether a new law applies retroactively to
nonfinal cases—The Estrada rule

§ 9.7 Does a new law apply retroactively to cases that

are final?

§9:8 Resentencing—After final judgement (Penal Code
§ 1172.1)

§9:9 —Remand from appellate court—Postconviction
rehabilitative conduct considered

§ 9:10 —Defendant’s presence at resentencing hearing

§ 9:11 —Defendant’s waiver of appearance and remote

appearance at hearing
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§ 9:12 —Striking 1-year sentence enhancements (Penal
Code § 667.5(b)) entitles defendant to full
resentencing (SB 483/Penal Code § 1172.75))

§ 9:13 —Penal Code 1172.6—Challenge same sentencing
judge is untimely

§ 9:14 —Veterans status

§9:15 —Plea agreements—The Stamps case

§9:16 — —Upper term/aggravating factors
§9:17 — —Open plea to court

§9:18 — —Probation granted (AB 1950)

§ 9:19 — —Calculating custody credits

§ 9:20 Expungement (felonies/misdemeanors)

§ 9:21 Sealing records—Expungement pursuant to Penal
Code § 1203.4 insufficient

§ 9:22 Reduction to misdemeanor (Penal Code § 17(b)(1)

or (b)(3))
§ 9:23 —Does not affect 290 registration
§ 9:24 —Prop. 47 and misdemeanor parole

§ 9:25  Parole revocation and Penal Code § 1385
§ 9:26 Transfer from parole to PRCS
§ 9:27 Certificate of rehabilitation

Appendix 9A. Assembly Bill No. 200 Renumbered Penal
Code Sections

CHAPTER 10. MARSDEN, FARETTA
AND DISRUPTIVE DEFENDANTS

I. MARSDEN MOTIONS

§ 10:1  Procedure

§10:2 Timing

§ 10:3 Burden of proof
§10:4 Four requirements
§ 10:5 The legal landscape

§10:6 Motion to withdraw plea based upon IAC triggers
Marsden hearing

§ 10:7 Marsden summary sheet

§ 10:8 Motion to withdraw plea based upon ineffective
assistance of counsel (IAC) triggers Marsden
hearing

II. FARETTA MOTIONS

§ 10:9 Procedure

§ 10:10 Timing

§ 10:11  Critical stages

§10:12 Faretta and competency
§ 10:13 Burden of proof
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§ 10:14 Faretta waiver

§10:15 Court’s Faretta colloquy

§ 10:16  Faretta motion often occurs after denial of
Marsden motion

§ 10:17 Post-trial motions

III. DIFFICULT DEFENDANTS

§10:18 Willful refusal to appear in court and disruptive
defendants

§ 10:19  Steps for proceeding without a defendant, or
removal of the defendant from court

Appendix 10A. Marsden Summary Sheet

Appendix 10B. Faretta Waiver Summary Sheet

Appendix 10C. Refusal or Disruptive Behavior Warning

Script

CHAPTER 11. CONTEMPT

I. INTRODUCTION
§ 11:1 Contempt generally

II. NON-DOMESTIC VIOLENCE CASES

§ 11:2 Make preliminary finding

§ 11:3  Order witness to take oath or answer questions

§ 11:4  Appoint counsel for witness

§ 11:5 Warn the witness

§ 11:6 Find witness in contempt

§ 11:7 Sanctions

§ 11:8 Witness eventually agrees to take oath/answer
questions

III. DOMESTIC VIOLENCE CASES

§ 11:9 Make preliminary finding
§ 11:10 Make finding re domestic violence witness

§ 11:11  Optional referral to domestic violence counselor
(Code of Civil Procedure § 1219(b))

§ 11:12  Order witness to take oath or answer questions

§ 11:13  Appoint counsel for witness

§ 11:14 Warn the witness

§ 11:15 Find witness in contempt

§ 11:16  Sanctions

§ 11:17 Stay contempt sentence, if fine imposed

§ 11:18 Witness eventually agrees to take oath/answer
questions

IV. SEXUAL ASSAULT CASES
§ 11:19 Make preliminary finding
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§ 11:20 Make finding re sexual assault victim (Code of
Civil Procedure § 128(d)(1))

§ 11:21  Order witness to take oath or answer questions

§ 11:22  Appoint counsel for witness

§ 11:23 Warn the witness

§ 11:24 Find witness in contempt

§ 11:25  Sanctions

§ 11:26  Stay contempt sentence, if imposed

§ 11:27 Witness eventually agrees to take oath/answer
questions

Appendix 11A. Code of Civil Procedure § 1219

Appendix 11B. Penal Code § 861

CHAPTER 12. MOTIONS INVOLVING
OFFICIAL INFORMATION AND
GOVERNMENT INFORMANT
PRIVILEGES

I. INTRODUCTION

§ 12:1 Context, privileges, and scripts
§ 12:2 Official information privilege
§ 12:3 Informant privilege

II. MOTION TO DISCLOSE OFFICIAL
INFORMATION PRIOR TO OR DURING
PRELIMINARY HEARING

§ 12:4  Procedural steps
§ 12:5 Script

III. MOTION TO DISCLOSE SURVEILLANCE
SITE PRIOR TO OR DURING
PRELIMINARY HEARING

§ 12:6  Procedural steps
§12:7 Script

IV. MOTION TO DISCLOSE INFORMANT’S
IDENTITY PRIOR TO OR DURING
PRELIMINARY HEARING

§ 12:8 Procedural steps
§ 12:9 Script
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V. MOTION TO DISCLOSE INFORMANT’S
IDENTITY FILED IN CONJUNCTION WITH
A MOTION TO SUPPRESS (WITHOUT A
WARRANT)

§ 12:10 Motions to suppress (without a warrant)
generally

VI. MOTION TO DISCLOSE INFORMANT’S
IDENTITY FILED IN CONJUNCTION WITH
A MOTION TO QUASH/TRAVERSE (WITH
WARRANT, NOT SEALED)

§ 12:11 Motions to quash/traverse generally

VII. MOTION TO DISCLOSE INFORMANT’S
IDENTITY FILED IN CONJUNCTION WITH
A MOTION TO QUASH AND/OR TRAVERSE
(WITH SEALED WARRANT)

§ 12:12  Hobbs protocol
§ 12:13  Procedural steps

Appendix 12A. Evidence Code § 1040—Privilege for
Official Information

Appendix 12B. Evidence Code § 1041—Privilege for
Identity of Informer

Appendix 12C. Evidence Code § 1042—Adverse Order or
Finding in Certain Cases

Appendix 12D. Common Motions

CHAPTER 13. PRETRIAL RELEASE
AND BAIL

I. BAIL REVIEW

§13:1 The Humphrey case
§13:2 Felony bail review

§13:3 —Court and counsel colloquy

§13:4 Ruling: Deny defense motion for less restrictive
conditions

§ 13:5 Ruling: Grant defense motion for alternative
release

§ 13:6 Serious and/or violent felony cases

§ 13:7  —Deny motion to deviate from bail schedule

§13:8 —Grant motion to deviate from bail schedule

§ 138:9  —Discussion of notice requirement with counsel

§ 13:10 —Less restrictive alternative
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II. PEOPLE’S MOTION FOR MORE
RESTRICTIVE RELEASE CONDITIONS,
INCREASED BAIL, OR PRETRIAL

DETENTION

§ 13:11  Procedural posture

§ 13:12  California Constitution—People seek no bail

§ 18:13  California Constitution, Art. I, § 12

§ 138:14 —Violent felony and great bodily harm to others
(Art. I, § 12(b))

§ 13:15 —Felony and threatened great bodily harm (Art.
I, § 12(c))

§ 13:16 Ruling—Grant request for no bail

§ 13:17 —Deny request for no bail

§ 13:18 California Constitution, Art. I, § 28()(3)

§ 18:19 Humphrey/Brown/Kowalczyk—People’s motion

for more restrictive conditions, higher bail, or
pretrial detention

IIT. PROCEDURAL POSTURE

§ 13:20
§ 13:21
§ 13:22

§ 13:23
§ 13:24

Pretrial proceedings

Reconsideration of prior judge’s bail ruling

After guilty plea and before sentencing (felony
cases)

After sentencing pending appeal (felony cases)

Probation violations

IV. MISCELLANEOUS BAIL/BOND ISSUES

§ 13:25

§ 13:26
§ 13:27
§13:28
§13:29
§ 13:30

Defendants on bond ordered back for all
appearances

Bail bond premium

Conditions of release

Recall of forfeiture

Jailer can set date

Sufficient excuse not to forfeit bond

Appendix 13A. Humphrey/Brown Pretrial Release Flow

Chart

CHAPTER 14. RIGHT TO CONFLICT-
FREE COUNSEL AND WAIVER

§ 14:1

Legal principles

§ 14:2 Waiver script
Table of Laws and Rules
Table of Cases
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