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Estate Litigation, 2"¢ Edition, is a comprehensive, practical work covering
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lenges to wills, Family Law Act claims, passing of executors’ accounts, presump-
tion of death and dependant support claims. The publication includes extensive
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Disputes and Chapter 21—Solicitors’ Negligence in Estate Matters.
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Highlights Include:

Appendix IF—Issues in Focus
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Chapter 19—Costs in Estate Litigation—19:7. “Loser Pays Principle”
Governs—Two decisions released in the early part of 2026 confirm the
now-longstanding principles guiding costs in Estate Litigation. One such
decision, Hernandez v. Hernandez, 2026 ONSC 1136, 2026 CarswellOnt
2516, concerned litigation that was described by Justice Nichols as follows:
“This is a case that has so spiralled out of control that the parties have lost
sight of the big picture. As this Decision will demonstrate, sometimes a
party can be “right” and still lose.” Hernandez v. Hernandez, 2026 ONSC
1136, 2026 CarswellOnt 2516 (Ont. S.C.J.), at para 1.

The other early 2026 decision dealing with costs in Estate Litigation is
Schickedanz v. Schickedanz, 2026 ONSC 297, 2026 CarswellOnt 470. Here,
three applications culminated in an eleven-day trial, and concerned issues
involving the validity of a holograph codicil, a determination of whether
certain assets were held in trust for the estate, and compensation for
management of investments (which was mostly withdrawn beforehand).
Justice Faieta, in his decision, reviewed two recent key decisions of the
Ontario Court of Appeal regarding costs in Estate Litigation and in Civil
Litigation, Westover Estate v. Jolicouer, 2024 ONCA 81, 2024 CarswellOnt
1198 and Apotex Inc. v. Eli Lilly Canada Inc., 2022 ONCA 587, 2022
CarswellOnt 11528, additional reasons 2022 ONCA 620, 2022 CarswellOnt
12159, leave to appeal refused 2023 CarswellOnt 6167 (S.C.C.).

Chapter 21—Solicitors’ Negligence In Estate Matters—21:2 Duty of
Care—In March 2026, the Ontario Court of Appeal, in Stingelin Estate v.
Woods, 2026 ONCA 240, 2026 CarswellOnt 4762, confirmed that a lawyer
“ordinarily owes duties only to the client,” but for the “narrow exception in
will-drafting cases where the testator’s solicitor negligently fails to confer
an intended benefit on an identified beneficiary under the will: Ross v.
Caunters, [1979] 3 All E.R. 580 (Ch. Div.); White v. Jones, 2 A.C. 207 (H.L.);
Hall v. Bennett Estate (2003), 64 O.R. (3d) 191 (C.A.), at paras. 49-52.” The
Ontario Court of Appeal continued, by clarifying that “But the existence
and scope of any such duty remain dependent on the circumstances. In
Hall, this court held that the retainer is fundamental to the proximity
analysis and that, absent a retainer to prepare the will, no duty arose to
the prospective beneficiary: at paras. 56-59.” The Court further stated,
“Courts have repeatedly refused to extend the narrow will-drafting duty to
beneficiaries under prior wills or to persons asserting that the testator
would have made different testamentary arrangements if given different
advice: Graham v. Bonnycastle, 2004 ABCA 270, 243 D.L.R. (4th) 617, at
paras. 17-19, 22-23, 26, 29, leave to appeal refused, [2004] S.C.C.A. No.
489; Harrison v. Fallis, 2006 CanLII 19457 (Ont. S.C.), at paras. 24-29;
Johnston Estate v. Johnston, 2017 BCCA 59, 92 B.C.L.R. (5th) 223, at
paras. 31-37.”



ProView Developments

Your ProView edition of this product now has a new, modified layout:

The opening page is now the title page of the book as you would see in
the print work

As with the print product, the front matter is in a different order than
previously displayed

The Table of Cases and Index are now in PDF with no searching and
linking

The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

Images are generally greyscale and size is now adjustable

Footnote text only appears in ProView-generated PDFs of entire sec-
tions and pages
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