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gross amount of other receipts

§ 5:30 Gross sales as sale price of all merchandise and
services less five exclusions and two deductions
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§ 5:32 Gross receipts means all sales and revenues of lessee,
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§ 5:43 No partnership relation; relation remains at all times
one of lessor and lessee

§ 5:44 Computation, payment, and acceptance of percentage
rent provisions do not create partnership or joint
venture between parties

III. BASIC OR MINIMUM RENT
§ 5:45 Amount to depend on obtaining permanent certificate
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§ 5:47 Amount to depend on square footage of enclosed

building area
§ 5:48 Step-up minimum rent plus taxes and charges
§ 5:49 Annual minimum guaranteed rent including pro rata
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§ 5:53 Net annual basic rent to commence on occurrence of

specified contingencies
§ 5:54 Amount based on estimated cost for lands,

construction, and related costs; with adjustments for
excess costs

§ 5:55 Minimum rent plus liquidated damages where tenant
fails to operate business
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§ 5:56 Excess of specified percentage of tenant’s gross receipts

over basic fixed rent
§ 5:57 Excess of specified percentage of tenant’s gross over

minimum rent

V. PERCENTAGE IN ADDITION TO MINIMUM
RENT

§ 5:58 Specified percentage of gross sales above specified
amount; no additional rent on sales up to that
amount

§ 5:59 Specified percentage of gross sales above specified
amount but not more than specified percentage of
basic rent

§ 5:60 Proration of percentage rental for partial lease year
§ 5:61 Each calendar month as independent accounting

period
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§ 5:62 Percentage rent to be determined and paid quarterly
§ 5:63 Percentage rental based on excess of gross sales over

fixed minimum, consumer price index, and percentage
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§ 5:64 Refund of overpayment; reduction of minimum rent
§ 5:65 Specified percentage of gross receipts over excess of

sales base, payable monthly
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§ 5:67 Two-level percentage rental
§ 5:68 Three-level percentage rental
§ 5:69 Three-level percentage rental with floor on gross

receipts

VII. CEILING ON PERCENTAGE RENTAL
§ 5:70 Ceiling adjustable according to consumer price index
§ 5:71 Portion of percentage rentals paid by sublessees

VIII. SPECIFIED RENT OR PERCENTAGE OF
PROFITS

§ 5:72 Net rent or percentage of profits of shopping center,
whichever is greater

IX. LESSEE’S STATEMENTS OF SALES, RECEIPTS,
OR PROFITS

§ 5:73 Annual net profit statement certified by CPA
§ 5:74 Annual gross receipts statement certified by CPA
§ 5:75 Certified monthly statement of gross receipts and

annual statement of gross sales
§ 5:76 Monthly statement of net sales; lessor’s failure to

object as acceptance of lessee’s statement
§ 5:77 Lessor agrees to hold information in lessee’s statement

confidential

X. LESSOR’S INSPECTION OR AUDIT OF
LESSEE’S STATEMENTS, BOOKS, AND
RECORDS

§ 5:78 Lessor may inspect lessee’s books and records
§ 5:79 Lessor may examine and audit lessee’s books only once

annually
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§ 5:80 Lessor may examine, audit, and copy lessee’s,
sublessee’s, licensee’s and concessionaire’s books and
records

§ 5:81 Records of lessee in shopping center to be kept for
thirty-six months

§ 5:82 Lessee to record all sales on a cash register or
computer system acceptable to lessor

§ 5:83 Lessee may keep computerized records

XI. EFFECT OF DISCREPANCY SHOWN BY
LESSOR’S AUDIT

§ 5:84 Tenant’s obligation to pay deficiency shown by audit
with interest

§ 5:85 Landlord may audit lessee’s books and records and
charge therefor as specified discrepancy appears

XII. EFFECT OF LESSEE’S FAILURE TO SUBMIT
REQUIRED STATEMENT TO LESSOR

§ 5:86 Lessor’s right to treat failure as breach of lease, or to
audit lessee’s books and records

XIII. LESSOR TO CONTROL LESSEE’S
CASHIERING SYSTEM

§ 5:87 Control of cashiering system for concessionaire’s
department and receipts to be held in trust for
concessionaire

CHAPTER 6. NET RENT
§ 6:1 Defining the obligations of expenses
§ 6:2 —Bankrupt lessee’s obligation to reimburse lessor for

taxes
§ 6:3 Investments: Net-lease partnerships
§ 6:4 Tax treatment of additional payments

I. ABSOLUTELY NET LEASE
§ 6:5 Payments by lessee as absolutely net to lessor
§ 6:6 Lessee pays all charges except those purely personal to

lessor
§ 6:7 Lessor’s right to enjoy rent without deductions
§ 6:8 Rent completely net to lessor despite disturbance of

lessee’s occupancy
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§ 6:9 Lessor not obligated to pay any taxes, assessments, or
impositions on the demised premises

II. ALL LESSEE’S PAYMENTS AS NET RENT
PAYMENTS

§ 6:10 All sums, expenses, and impositions as additional rent

III. PAYMENT IN EQUAL MONTHLY
INSTALLMENTS

§ 6:11 Payment at specified address and in legal tender

IV. NO SUSPENSION, ABATEMENT, OR
REDUCTION OF RENT

§ 6:12 Lessor’s acts as only ground for abatement
§ 6:13 Lessor’s willful acts as only ground for abatement
§ 6:14 No abatement by reason of repairs or restoration
§ 6:15 No abatement for inconvenience or loss of business

resulting from laws or governmental regulations
§ 6:16 No abatement or apportionment for damage to, or
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V. NET RENT SUBJECT TO PERIODIC
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§ 6:18 Adjustments according to appraised value of land
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§ 6:20 Duty to operate office building efficiently and
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VIII. PAYMENT OF ALL TAXES AND
ASSESSMENTS

§ 6:22 All real estate and personal property taxes, and other
charges
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§ 6:23 All taxes on personal property, fixtures, and
improvements

§ 6:24 All franchise, business, and occupancy taxes
§ 6:25 Payment in installments
§ 6:26 Monthly payment of tax adjustment based on real

estate taxes
§ 6:27 Apportionment as of commencement and termination

of lease
§ 6:28 Payments in escrow

IX. PAYMENT OF SHARE OF REAL ESTATE TAXES
AND ASSESSMENTS

§ 6:29 Tenant to pay specified percentage of real estate taxes
§ 6:30 Proportionate share of taxes based on floor space
§ 6:31 Proportionate share of taxes based on floor space;

provision for change in tax system
§ 6:32 Tenant to pay real estate taxes as additional rent as

determined by formula

X. SEPARATE TAX ASSESSMENT FOR LEASED
PREMISES

§ 6:33 Separate tax assessment for leased premises to be paid
by tenant

XI. SPECIFIED TAXES AND CHARGES EXCLUDED
§ 6:34 Income, estate, inheritance, transfer, and franchise

taxes
§ 6:35 Impositions on landlord that are unrelated to real

estate taxes

XII. EVIDENCE OF EXISTENCE, NONPAYMENT,
OR AMOUNT OF IMPOSITION

§ 6:36 Certificate of authorized public officer

XIII. RIGHT TO CONTEST VALIDITY OR AMOUNT
OF IMPOSITION

§ 6:37 Tenant’s right to contest assessed valuation of
premises

§ 6:38 Tenant to deposit sum to cover contested item with
interest and penalty

§ 6:39 Tenant to pay contested amount under protest or
deposit security
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§ 6:40 Lessee not to offer any evidence against lessor’s
interest in determining value of premises

§ 6:41 Landlord not to be required to join in proceeding
§ 6:42 Lessor to approve of attorneys who will conduct

contest
§ 6:43 Shopping center landlord’s and tenant’s right to

contest tax

XIV. IMPOSITION OF OTHER TAXES IN LIEU OF
PROPERTY TAXES

§ 6:44 Payment by lessee if system changed from local
property taxation to another method

§ 6:45 Impositions includes tax imposed on rents in lieu of
property taxes

XV. COMMON AREAS AND FACILITIES COSTS
§ 6:46 Pro rata share of all charges attributable to operation

and maintenance of common areas
§ 6:47 Pro rata share weighted according to tenant’s location

in shopping center
§ 6:48 Pro rata share of remaining costs after major store

payments are deducted
§ 6:49 Landlord to furnish annual statement
§ 6:50 Annual statements subject to adjustment by parties
§ 6:51 Lessee not to withhold payments because of dispute as

to amount due

XVI. PARKING AREA CHARGES AND COSTS
§ 6:52 Pro rata share of parking area costs
§ 6:53 Common area charge plus additional charge for use of

parking area

XVII. MORTGAGE DEBT SERVICE
§ 6:54 Tenant to pay debt service on existing fee mortgage
§ 6:55 Tenant to pay debt service on any mortgage to which

lease is subordinate
§ 6:56 Lessee’s share of lessor’s expenses to be placed in

escrow

CHAPTER 7. RENT ESCALATION OR
ADJUSTMENT BASED ON LESSOR’S
OPERATING COSTS
§ 7:1 Introduction
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§ 7:2 Real estate tax escalation
§ 7:3 —Definition of taxes included
§ 7:4 —Entire tax or increase over base year
§ 7:5 —Tax abatements
§ 7:6 —Notice by lessor as condition precedent
§ 7:7 Calculation of lessee’s share of taxes
§ 7:8 —Checking property tax invoices
§ 7:9 Protesting property tax assessments
§ 7:10 —Timing of tax escalation payment
§ 7:11 —Refunds of property taxes
§ 7:12 —Business enterprise value not subject to property

taxes
§ 7:13 Operating expense escalation clause
§ 7:14 Annual operating expense statements for tenants
§ 7:15 Operating expense escalation clause—Defining

‘‘operating expenses’’
§ 7:16 Corporate expenses as pass-through costs
§ 7:17 Operating expense escalation clause—Normal

operating costs
§ 7:18 —Costs that may or may not be deemed operating

costs
§ 7:19 —Capital expenditures
§ 7:20 —Pass-through of insurance and security costs
§ 7:21 —Asbestos abatement not operating expense
§ 7:22 —Cost-saving capital improvements
§ 7:23 —Government-mandated capital improvements
§ 7:24 —Environmental laws and regulations
§ 7:25 —Porter’s wage or penny wage formula
§ 7:26 —Construing a porter’s wage escalation clause
§ 7:27 —Lease audit rights
§ 7:28 Types of expense-based escalators
§ 7:29 Understanding the lease gross-up clause
§ 7:30 Calculation of lessee’s share of operating expenses
§ 7:31 Electricity cost escalation
§ 7:32 —Direct metering
§ 7:33 —Submetering
§ 7:34 —Rent inclusion
§ 7:35 Combination clauses
§ 7:36 —Flip-flop clause
§ 7:37 —CPI/operating clause

I. DEFINITIONS
§ 7:38 Annual base rental and other terms
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§ 7:39 Base real estate taxes
§ 7:40 Base year and fiscal year
§ 7:41 Base year for operating expenses and other terms
§ 7:42 Building operating costs
§ 7:43 Elements of operating costs and other terms
§ 7:44 Elements of operating expenses and other terms
§ 7:45 Operating and maintenance expenses
§ 7:46 Labor cost and other terms
§ 7:47 Leases: alternatives to rent reduction
§ 7:48 Real estate taxes
§ 7:49 Taxes
§ 7:50 Real estate tax year
§ 7:51 Detailed list of operating costs and gross-up clause
§ 7:52 Real estate taxes does not include sewer assessments;

voluntary payment doctrine not applicable

II. OPERATING COSTS
§ 7:53 Pro rata share based on square footage
§ 7:54 Specified percentage
§ 7:55 Proportionate share of excess
§ 7:56 Determining operating expenses
§ 7:57 Gross-up escalation clause

III. LABOR COSTS
§ 7:58 Increase or decrease contemplated
§ 7:59 Porter’s wage escalation

IV. TAX ESCALATION OR ADJUSTMENT
PROVISIONS

§ 7:60 Proration of tax increase
§ 7:61 Apportionment of tax year
§ 7:62 Fractional share based on ratio of leased premises to

gross leasable area
§ 7:63 Taxes on parcel of which premises are part
§ 7:64 Pro rata share for final lease year
§ 7:65 Lessee to pay rent increase to cover cost of additional

taxes
§ 7:66 No tax increases resulting from expansion, renovation,

or redesign by lessor
§ 7:67 Increase or decrease contemplated
§ 7:68 Percentage of public improvement assessment
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§ 7:69 Real estate tax escalations
§ 7:70 Residential
§ 7:71 Tenant’s right to bring tax proceeding

V. TAXES AND LABOR COSTS
§ 7:72 Specified percentage of taxes with credit for refunds

VI. TAXES AND OPERATING EXPENSES
§ 7:73 Pro rata share
§ 7:74 Increase or decrease contemplated

VII. NOTICE OF INCREASE
§ 7:75 Notice of termination of lease owing to rent increase

VIII. LESSOR’S STATEMENTS, BILLS, OR
RECEIPTS

§ 7:76 Receipted tax bill
§ 7:77 Photostatic copies of tax bills
§ 7:78 Audit of additional rent

CHAPTER 8. RENT ESCALATION OR
ADJUSTMENT BASED ON OUTSIDE
STANDARDS
§ 8:1 Rent escalation based on indexing
§ 8:2 Drafting the CPI clause
§ 8:3 —Two CPIs
§ 8:4 —All items or rent
§ 8:5 —Ceiling and floor
§ 8:6 —Checklist for drafting the escalation clause
§ 8:7 Calculating the CPI increase when combined with pass-

through increase

I. ESCALATIONS OR ADJUSTMENTS BASED ON
CONSUMER PRICE INDEX

§ 8:8 Annual adjustments: All urban consumers in specified
SMSA

§ 8:9 Annual adjustments: Urban wage earners and clerical
workers in specified SMSA

§ 8:10 Annual adjustments: Holder of leasehold mortgage not
bound
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§ 8:11 Annual adjustments: Beginning with sixth lease year
§ 8:12 Adjustments every three years: No decrease below

specified amount
§ 8:13 Adjustments every five years: Five-year plus interim

rent adjustments
§ 8:14 Annual adjustments: Percentage increase not to exceed

interest rate on ten-year treasury bonds
§ 8:15 Annual adjustments after specified year

II. ESCALATIONS OR ADJUSTMENTS BASED ON
PRIME INTEREST RATE

§ 8:16 Annual adjustments based on prime interest rate

CHAPTER 9. RENT ESCALATION OR
ADJUSTMENT BASED ON PROPERTY
APPRAISALS OR REVALUATIONS
§ 9:1 Introduction
§ 9:2 Reappraisal clause
§ 9:3 —Initial ground rental
§ 9:4 —Interval between reappraisals
§ 9:5 — —Retroactive reappraisals
§ 9:6 Choosing the percentage rate
§ 9:7 —Maximum rent
§ 9:8 —Minimum rent
§ 9:9 Method of selecting appraisers
§ 9:10 Appraisers from specified association
§ 9:11 Standards for the appraisal
§ 9:12 —Residual land analysis
§ 9:13 —How to select a capitalization rate

I. REVALUATION PERIODICALLY
§ 9:14 Revaluation at lessor’s options
§ 9:15 Revaluation based on fair market value on anniversary

date

II. APPRAISAL UPON LEASE EXTENSION
§ 9:16 Designation of appraiser

III. APPRAISAL UPON INABILITY OF PARTIES TO
AGREE ON RENT FOR ENSUING PERIOD

§ 9:17 At end of each lease period
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IV. LENDING INSTITUTION BECOMES LESSEE
§ 9:18 Acquisition of title by leasehold mortgagee

V. REZONING OF PROPERTY
§ 9:19 Lessor’s right to request appraisal

VI. REVALUATION UPON LEASE RENEWAL
§ 9:20 Market-rate rental adjustment

CHAPTER 10. STEPPED-UP OR STEPPED-
DOWN RENTALS
§ 10:1 Introduction
§ 10:2 Definition of stepped-up rental provisions
§ 10:3 —Combination forms
§ 10:4 —Stepped-down rentals
§ 10:5 Special tax rules for stepped-up rentals
§ 10:6 —Rents affected by Internal Revenue Code Section

467
§ 10:7 —Deferred rents
§ 10:8 —Stepped rents
§ 10:9 —Avoiding tax-avoidance motive
§ 10:10 —Rent leveling
§ 10:11 —Planning ideas under Internal Revenue Code

Section 467
§ 10:12 —Proposed regulations for section 467 rental

agreements
§ 10:13 — —Rent leveling
§ 10:14 — —Agreements without adequate interest
§ 10:15 — —Ordinary income potential

I. ANNUAL STAGES
§ 10:16 Two steps
§ 10:17 Five steps

CHAPTER 11. APPORTIONMENT OF RENT
§ 11:1 Prorating rent

I. FRACTION OF CALENDAR MONTH
§ 11:2 Pro rata payment with next month’s rent
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§ 11:3 Computation of pro rata payment
§ 11:4 Proration of net rent
§ 11:5 Per diem proration of start-up rent

CHAPTER 12. TIME, PLACE, AND MEDIUM
OF PAYMENT
§ 12:1 Specific date of payment
§ 12:2 —Rent concession
§ 12:3 Form of Payment
§ 12:4 Form of payment—Government rental assistance

I. TIME OF PAYMENT
§ 12:5 First business day of each month
§ 12:6 First day of each month with first payment due on

execution of lease
§ 12:7 Monthly anniversary day of lessee’s occupancy
§ 12:8 Partial first year’s rent due when lease becomes

unconditional; remainder upon possession

II. PAYMENT IN LEGAL TENDER
§ 12:9 Payment at lessor’s address or other place designated

by lessor
§ 12:10 Payment to lessor or such other person or entity as

lessor directs in writing

III. PAYMENT BY CHECK SUBJECT TO
COLLECTION

§ 12:11 Payment to person or entity designated by lessor at
designated address

IV. PAYMENT BY CASH OR CHECK
§ 12:12 Payment to named agent or other person designated

in writing by lessor

V. FEES, CHARGES, AND INTEREST FOR LATE
PAYMENT

§ 12:13 Late fee
§ 12:14 Step-up in late fee
§ 12:15 Service charge
§ 12:16 Interest to accrue at legal rate
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§ 12:17 Interest to accrue at highest lawful rate plus attorney
fees

§ 12:18 Charge for unpaid check to constitute additional rent
§ 12:19 Late payment of rent: Liquidated damages with a

floor and a cap

VI. INCENTIVES FOR EARLY PAYMENT
§ 12:20 Prepayment discount

VII. RENT CONCESSION
§ 12:21 All lease terms, except payment of rent, apply
§ 12:22 Lease concessions

CHAPTER 13. SECURITY DEPOSITS
§ 13:1 Introduction
§ 13:2 Limitations on the amount of deposits
§ 13:3 —Service members
§ 13:4 Interest on deposits
§ 13:5 Use of deposit after default or breach
§ 13:6 —Return of balance to tenant
§ 13:7 —Wrongful retention of balance
§ 13:8 Deposit not a rent payment
§ 13:9 Distinction between security deposit and other

payments
§ 13:10 Form of security deposit
§ 13:11 —Letter of credit
§ 13:12 —Marketable securities
§ 13:13 —Surety bond
§ 13:14 —Personal guaranty
§ 13:15 Tax aspects of security deposits
§ 13:16 Security deposit: in lieu of cash
§ 13:17 —Fee in lieu of security deposit
§ 13:18 —Right to pay up-front costs in installments

I. CASH DEPOSIT WITH LESSOR
§ 13:19 Cash or check subject to collection
§ 13:20 Lessor to keep deposit intact
§ 13:21 Landlord’s right to commingle deposit with other

funds
§ 13:22 Deposit required if lessee fails to commence

construction
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II. CASH DEPOSIT WITH ESCROW AGENT
§ 13:23 Security for payment of rent and other lease

obligations
§ 13:24 Escrow agent to maintain separate escrow account
§ 13:25 Compensation of lessor from escrow fund for lessee’s

default

III. CASH DEPOSIT WITH SUBLESSOR
§ 13:26 Two separate deposits

IV. DEPOSIT IN LIEU OF CASH
§ 13:27 Right to renew surety bond and collect cost as

additional rent
§ 13:28 Securities listed on specified stock exchange
§ 13:29 Right to substitute letter of credit, bank guaranty, or

undertaking
§ 13:30 Government bonds or securities satisfactory to lessor
§ 13:31 Execution of secured note as security for construction

of building
§ 13:32 Pledge of securities and escrow agreement
§ 13:33 Surety agreement

V. DEPOSIT NOT AN ADVANCE RENT PAYMENT
§ 13:34 Not advance payment of rent for any month
§ 13:35 Interest paid to be distributed to lessee
§ 13:36 Lessor without obligation to pay interest to lessee

VI. LESSEE’S DUTY TO REPLENISH DEPOSIT
§ 13:37 Portion of deposit used to cure lessee’s default
§ 13:38 Notice of amount applied to maintenance and repair
§ 13:39 Tenant’s failure to replenish deposit as a breach

VII. EFFECT OF DEPOSIT ON PARTIES’ RIGHTS
AND LIABILITIES

§ 13:40 Rights and liabilities not affected
§ 13:41 Deposit as lien against premises

VIII. APPLICATION OR RETURN OF DEPOSIT
§ 13:42 Application of deposit to final month’s rent
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§ 13:43 Refund when lessee vacates premises
§ 13:44 Early termination of lease because of default

immaterial
§ 13:45 Return of deposit in annual installments
§ 13:46 No return of deposit if premises occupied for less

than specified time
§ 13:47 Percentage of deposit refunded if premises occupied

for less than specified time
§ 13:48 Deposit may be applied to relet premises
§ 13:49 Deposit to be refunded except if lessee defaults or

obtains balloon payment financing
§ 13:50 Application to any default of lessee
§ 13:51 Deposit of cash with lessor—Retention as liquidated

damages in event of default

IX. TRANSFER OF, OR ENCUMBRANCE ON,
DEPOSIT

§ 13:52 Escrow agent to successor
§ 13:53 Lessor to purchaser
§ 13:54 Lessor to grantee, lessee, or assignee
§ 13:55 No assignment or encumbrance by tenant without

landlord’s consent

X. DAMAGE DEPOSITS

§ 13:56 Sublessee’s damage deposit
§ 13:57 Cleaning fee

XI. LANDLORD’S SECURITY INTEREST

§ 13:58 Landlord’s security interest in tenant’s property to
secure payment and performance

XII. LEASE SUBJECT TO CONDITION

§ 13:59 Sublease subject to owner’s consent

CHAPTER 14. DELIVERY OF POSSESSION
OF PREMISES TO LESSEE
§ 14:1 Right of possession versus actual possession
§ 14:2 —Right of entry by lessee prior to term
§ 14:3 —Damages for failure to deliver possession
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I. DELAY OF DELIVERY
§ 14:4 Abatement of rent for delay; lessee’s right to cancel

for delay beyond specified period
§ 14:5 Credit against rent if premises not completed
§ 14:6 Termination of lease for delay beyond specified period

of lease
§ 14:7 Landlord’s liability if tenant cancels for delay
§ 14:8 Abatement of rent accepted as liquidated damages
§ 14:9 Tenant may terminate lease for failure to give

possession
§ 14:10 Time extensions granted

II. ACCEPTANCE OF PREMISES BY LESSEE
§ 14:11 Tenant’s letter of acceptance

III. COMPLETION OF PREMISES OR ISSUANCE
OF CERTIFICATE OF OCCUPANCY AS
DELIVERY

§ 14:12 Substantial completion
§ 14:13 Tenant’s occupancy as acknowledgment of completion
§ 14:14 Temporary or permanent certificate of occupancy

IV. READINESS OF PREMISES FOR LESSEE’S
OCCUPANCY

§ 14:15 Premises deemed ready although tenant’s work
incomplete

§ 14:16 Tenant to accept premises or notify landlord of
deficiencies

§ 14:17 Landlord to notify tenant that all conditions have
been met

§ 14:18 Premises deemed ready when lessor completes
building standard work

CHAPTER 15. CONDITION OF PREMISES
UPON DELIVERY
§ 15:1 Introduction; habitability
§ 15:2 Opportunity to inspect property
§ 15:3 ‘‘As is’’ clause
§ 15:4 Express disclaimer by lessor
§ 15:5 Intention of parties to create lease; disclaim warranty

of habitability
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§ 15:6 Representations and warranties by lessor
§ 15:7 Bed bug infestation

I. ACCEPTANCE OF PREMISES BY LESSEE ‘‘AS
IS’’

§ 15:8 Lessee accepts premises in present condition

II. NO REPRESENTATION OR WARRANTY BY
LESSOR

§ 15:9 No warranty of fitness for occupancy
§ 15:10 No warranties other than those expressly stated
§ 15:11 Receipt of demised premises
§ 15:12 Possession is conclusive evidence of satisfactory

condition
§ 15:13 Lessor not liable for defects
§ 15:14 Lessee accepts sole responsibility for surface and

subsurface conditions

III. LESSOR’S WARRANTIES AND
REPRESENTATIONS

§ 15:15 Fitness for use
§ 15:16 Premises comply with all laws, regulations, and

insurance requirements
§ 15:17 Lessor warrants work performed on premises
§ 15:18 Lessor’s warranty regarding utilities

IV. LESSEE’S ACKNOWLEDGMENT OF
TENANTABILITY

§ 15:19 Lessee’s commencement of business construed as
acknowledgment

CHAPTER 16. CONSTRUCTION AND WORK
ON PREMISES BEFORE DELIVERY
§ 16:1 Lease and accompanying work letter
§ 16:2 Work to be done by lessor
§ 16:3 Work to be done by lessee
§ 16:4 Checklist for work letter
§ 16:5 Improvement allowances—Types of allowances
§ 16:6 —Negotiating the improvement allowance
§ 16:7 — —Work covered by allowance
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§ 16:8 — —Lessor charges
§ 16:9 — —Costing the work
§ 16:10 — —Time for completion
§ 16:11 —Tax consequences of allowances
§ 16:12 — —Tenant makes and pays for improvements
§ 16:13 — —Cash reimbursement to tenant
§ 16:14 — —Reduction in rent
§ 16:15 — —Landlord makes and pays for improvements
§ 16:16 — —Landlord reimbursed by tenant
§ 16:17 — —Movable partitions
§ 16:18 — —Improvements qualifying for 50 percent

depreciation
§ 16:19 —Third-party financing for tenant improvements
§ 16:20 When landlord is liable for tenant work
§ 16:21 Saving time and money with a tenant construction

audit
§ 16:22 Dealing with tenant improvements

I. COMPLIANCE WITH PLANS AND
SPECIFICATIONS

§ 16:23 Lessor to construct building per plans and
specifications

§ 16:24 Landlord’s construction warranty
§ 16:25 Plans and specifications prepared by landlord’s

architect
§ 16:26 Exception in favor of legally required changes in

plans and specifications
§ 16:27 Exception in favor of changes approved by lessee in

writing
§ 16:28 Tenant’s right to make changes
§ 16:29 Commencement and completion on specified dates
§ 16:30 Lessee’s ownership of plans and specifications;

restrictions on lessor’s use
§ 16:31 Lessor’s obligations contingent on obtaining final

approvals and loan commitments

II. COMPLIANCE WITH BUILDING STANDARD
§ 16:32 Lessor’s contractors to perform all work

III. PRESUMPTION OF LESSOR’S COMPLIANCE
WITH OBLIGATIONS

§ 16:33 Lessor’s failure to give specified notice

REAL ESTATE LEASING PRACTICE MANUAL

liv



IV. LESSEE’S DUTY TO REIMBURSE LESSOR
§ 16:34 Requirements as to bids for construction contract

V. RISKS ASSUMED BY LESSEE
§ 16:35 Risks attendant on tenant’s entry

VI. DUTIES ASSUMED BY LESSEE
§ 16:36 Submission of plans for landlord’s approval
§ 16:37 Compliance with all lease terms
§ 16:38 Compliance with landlord’s rules and regulations
§ 16:39 Hiring of contractors approved by landlord
§ 16:40 Lessor to approve and supervise contractors
§ 16:41 Furnishing of bond for completion of work
§ 16:42 Comprehensive duties and responsibilities imposed

on lessee
§ 16:43 Drawings; additional work by landlord
§ 16:44 Lessee to provide insurance and pay for use of

lessor’s personnel or equipment

VII. TIME OF ACCESS
§ 16:45 At least specified period before lease term commences

VIII. NO WAIVER OF LESSEE’S RIGHTS
§ 16:46 Lessor’s failure to deliver possession at required time

or in required condition

IX. DESCRIPTIONS OF LANDLORD AND TENANT
WORK

§ 16:47 Lease of building(s) in shopping center
§ 16:48 Compliance with Americans with Disabilities Act

X. LESSOR’S INABILITY TO PERFORM
§ 16:49 Lessee’s right to cancel lease
§ 16:50 Termination of lease
§ 16:51 Lessor not liable for delays beyond lessor’s control
§ 16:52 Rent abatement if tenant is not timely reimbursed for

construction costs

CHAPTER 17. QUIET ENJOYMENT OF
PREMISES BY LESSEE
§ 17:1 Implied or express covenant
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§ 17:2 Violations of covenant
§ 17:3 —Ejectment action not a breach of covenant
§ 17:4 —Actions by third persons
§ 17:5 —Remedies of the lessee
§ 17:6 —Calculating damages after breach of covenant
§ 17:7 —Actual or constructive eviction
§ 17:8 — —Recurrent sewage backups
§ 17:9 — —Effect of adjacent tenant’s acts
§ 17:10 —What constitutes wrongful eviction
§ 17:11 Cross-bracing—Not an eviction

I. EXTENT OF LESSEE’S RIGHT TO QUIET
ENJOYMENT

§ 17:12 Subjection to all lease terms
§ 17:13 Subjection to underlying leases and mortgages
§ 17:14 Subjection to rights of mortgagee resulting from

foreclosure
§ 17:15 Right not subject to hindrance by landlord
§ 17:16 Right superior to rights of subsequent mortgagees

II. DURATION OF LESSEE’S RIGHT TO QUIET
ENJOYMENT

§ 17:17 Right to continue provided tenant performs lease
covenants

§ 17:18 Right to continue through extensions and renewals of
lease

§ 17:19 Right not to survive landlord’s interest in premises

III. EXTENT OF SUBLESSEE’S RIGHT TO QUIET
ENJOYMENT

§ 17:20 Right subject to lease and sublease provisions

IV. LESSOR’S REPRESENTATIONS AS TO
ENCUMBRANCES

§ 17:21 Free of encumbrances except mortgages of record

CHAPTER 18. USE OF PREMISES BY
LESSEE
§ 18:1 Introduction
§ 18:2 Types of use clauses
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§ 18:3 —Lessor’s position
§ 18:4 —Lessee’s position
§ 18:5 —Drafting exclusive-use clauses in shopping center

leases
§ 18:6 — —Restrictive use covenant limited to supermarket
§ 18:7 — —True versus limited exclusive clauses
§ 18:8 — —Rent abatement for breach of exclusive use

covenant
§ 18:9 — —Defining a ‘‘supermarket’’
§ 18:10 Restrictions on lessee’s use outside the lease
§ 18:11 —Zoning ordinances
§ 18:12 —Covenants and restrictions affecting title
§ 18:13 —Easements affecting use of premises
§ 18:14 —Restrictions in other leases
§ 18:15 Change of use
§ 18:16 Specified name of business
§ 18:17 Use clause and environmental concerns
§ 18:18 Exclusive use clauses in bankruptcy
§ 18:19 Duty to continue use or terminate lease—Duty of

continuous operation
§ 18:20 —Lessor damages when anchor tenant fails to

operate
§ 18:21 —Duty to terminate lease
§ 18:22 Renting to illegal aliens

I. PRIVATE RESIDENTIAL PURPOSES
§ 18:23 Specified number of adults and children
§ 18:24 Lessee and immediate family
§ 18:25 Afterborn or adopted children
§ 18:26 Exception for ground-floor apartment
§ 18:27 Commercial and manufacturing uses excluded
§ 18:28 Occupant list
§ 18:29 Use of premises, condominium unit

II. BUSINESS PURPOSES
§ 18:30 Supermarket food store
§ 18:31 Retail store
§ 18:32 Exclusively for business purposes
§ 18:33 Retail business and incidental warehousing and office

purposes
§ 18:34 Parking lot for fleet of buses
§ 18:35 First-class hotel
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§ 18:36 Discount business forbidden
§ 18:37 Lessee not to divert business to other premises
§ 18:38 Tenant to maximize gross receipts
§ 18:39 Restaurant and outgoing food and beverage orders
§ 18:40 Alcoholic beverages not to be dispensed
§ 18:41 Executive and general offices
§ 18:42 Restricted to specified business without written

consent
§ 18:43 Catalogue, mail, or telephone order sales excluded
§ 18:44 Basement or mezzanine space
§ 18:45 Restrictions on use of shopping center space
§ 18:46 Winn-Dixie supermarket exclusives provision
§ 18:47 Adult use defined

III. LESSEE’S DUTY TO CONDUCT BUSINESS
UNDER SPECIFIED NAME

§ 18:48 Consent to change of name
§ 18:49 Lessee not to advertise under another name

IV. LESSEE’S DUTY TO OBSERVE BUSINESS DAYS
AND HOURS

§ 18:50 Days, nights, and hours designated by lessor or
merchants association

§ 18:51 Normal business hours
§ 18:52 Customary days and hours
§ 18:53 Customary business hours; compliance with other

requirements

V. CONSENT TO CHANGE OF USE
§ 18:54 Continuous use for specified purpose and no other
§ 18:55 Sublessor’s consent not to be unreasonably withheld

VI. ILLEGAL AND IMMORAL USES AND
CREATION OF NUISANCE FORBIDDEN

§ 18:56 Creation of nuisance, annoyance, or damage to others
forbidden

§ 18:57 Noxious odors and vapors forbidden
§ 18:58 Interference with quiet enjoyment forbidden
§ 18:59 Tenant not to injure building or create menace
§ 18:60 Generation, storage, and disposal of hazardous

substances on property forbidden
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§ 18:61 Compliance with hazardous waste laws; notification
to lessor

§ 18:62 Site assessments and environmental audits
§ 18:63 Pornographic uses prohibited
§ 18:64 Drug-related activity
§ 18:65 Landlord’s right to inspect premises

VII. OTHER FORBIDDEN USES
§ 18:66 Ten prohibited uses of office space

VIII. EFFECT OF EASEMENTS
§ 18:67 Lease subject to easements and restrictions of record

as well as public laws and regulations
§ 18:68 Retention of right of entry for maintenance and

repair purposes
§ 18:69 Lessees of adjoining premises to convey to each other

mutual easements
§ 18:70 Lessor to grant easements for electrical or telephone

lines
§ 18:71 Grant of easement to electric utility

CHAPTER 19. PARKING AREAS, VAULT
SPACE, AND SIDEWALKS
§ 19:1 Parking areas
§ 19:2 —Term of parking permit to be coterminous with

lease
§ 19:3 Commercial office building lessees
§ 19:4 —Type of parking space and its location
§ 19:5 —Designated or nondesignated space
§ 19:6 — —Ambiguous parking space provision
§ 19:7 Parking space provisions applicable to subtenants
§ 19:8 Commercial office building lessees—Cost of parking

space to lessee
§ 19:9 —Security, enforcement, and maintenance
§ 19:10 —Accessibility to parking space
§ 19:11 —Substitution of parking space
§ 19:12 Retail lessees
§ 19:13 Vault space

I. LESSEE’S RIGHT TO USE COMMON AREAS AND
FACILITIES

§ 19:14 Common areas defined
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§ 19:15 Common areas depicted in attached exhibit
§ 19:16 Common areas exclude only areas occupied by

buildings

II. LESSOR’S RETENTION OF CONTROL AND
MANAGEMENT OF COMMON AREAS AND
FACILITIES

§ 19:17 Exclusive control and management
§ 19:18 Establishment of reasonable rules and regulations

III. PARKING AREAS SUBJECT TO LESSEE’S
NONEXCLUSIVE USE

§ 19:19 Parking and other areas
§ 19:20 Parking only in areas designated by lessor
§ 19:21 Motor vehicle numbers provided upon written notice

from landlord
§ 19:22 Allocation of parking spaces
§ 19:23 Additional spaces in connection with option
§ 19:24 Lessee’s duty to maintain
§ 19:25 Lessor’s obligations as to parking and other common

areas
§ 19:26 Lessee’s right to use parking space belonging to

lessor’s condominium unit
§ 19:27 Right to tow cars from restricted area at lessee’s

expense
§ 19:28 Lessor’s responsibility for damages to or injuries from

autos left in its care
§ 19:29 Lessor’s reserved right to designate specific parking

for lessee
§ 19:30 Parking for lessee’s employees

IV. SIDEWALKS
§ 19:31 Sidewalk not for merchandise display
§ 19:32 No obstruction of sidewalks and other common

passageways

V. VAULT SPACE
§ 19:33 Right to use vault space under revocable license
§ 19:34 Tenant to pay fees and expenses for use of vault

space
§ 19:35 Right to decrease of rent if use revoked
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§ 19:36 No claim of eviction or abatement of rent because of
removal of vault or basement under governmental
order

VI. STORAGE SPACE

§ 19:37 Lease of basement storage space under leasehold

CHAPTER 20. PROVISIONS RESTRICTING
COMPETITION
§ 20:1 Introduction
§ 20:2 Restrictions against lessors
§ 20:3 —Elements of an exclusive clause
§ 20:4 —Breach of exclusive use covenant
§ 20:5 —Covenant unenforceable due to change of

circumstances
§ 20:6 Restrictions against lessors—Drafting exclusive

clauses
§ 20:7 Restrictions against lessor—Breach of covenant

against use of common area
§ 20:8 Restrictions against lessors—Covenant against

destructive competition
§ 20:9 Restrictions on lessees
§ 20:10 —Elements of a trade-area clause
§ 20:11 —Drafting restrictive covenants in shopping center

leases

I. RESTRICTIONS AGAINST LESSOR

§ 20:12 Other premises in same building
§ 20:13 Designated premises
§ 20:14 Period during which lessee is in default excluded
§ 20:15 Tenant’s written consent to lease specified type of

store
§ 20:16 Tenant’s right to injunctive and other relief for

landlord’s breach
§ 20:17 Landlord’s acknowledgment that lessee’s business is

unique
§ 20:18 Other stores in shopping mall; exception for certain

larger stores
§ 20:19 Lessee’s exclusive right to operate specified business;

indemnity of landlord
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II. RESTRICTIONS AGAINST LESSEE
§ 20:20 Non-competition area described by circle of specified

radius
§ 20:21 Restriction in the event of tenant default
§ 20:22 Lease term plus period of one year thereafter
§ 20:23 Gross sales to include sales made at other premises

in case of breach
§ 20:24 Exception in favor of currently operated business
§ 20:25 Sale of noncompetitive articles by lessee permissible

III. RESTRICTIONS AGAINST BOTH LESSOR AND
LESSEE

§ 20:26 Mutual restriction: forms of relief

CHAPTER 21. SIGNS, DISPLAYS,
ADVERTISEMENTS, AND PROMOTION
§ 21:1 Introduction
§ 21:2 Signs
§ 21:3 —Location and style
§ 21:4 —Content
§ 21:5 —Removal of signs
§ 21:6 —Insurance and indemnity
§ 21:7 —Approval
§ 21:8 Displays
§ 21:9 Illumination of signs and displays
§ 21:10 Building directory
§ 21:11 Advertisements
§ 21:12 Naming building for tenant

I. LESSOR’S SIGNS
§ 21:13 ‘‘To let’’ and ‘‘for sale’’ signs
§ 21:14 Advertising signs and income therefrom
§ 21:15 Duty to erect general sign advertising shopping

center

II. LESSEE’S SIGNS
§ 21:16 Signs deemed necessary and proper
§ 21:17 Standard signs
§ 21:18 Signs of such dimensions and materials as tenant

desires
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§ 21:19 Compliance with architecture and control standard
§ 21:20 No signs above parapet height of buildings
§ 21:21 No signs on building exterior or windows
§ 21:22 Maintenance of signs

III. LESSOR’S APPROVAL OF LESSEE’S SIGNS
§ 21:23 Approval required for content, style, color, and size
§ 21:24 Approval not to be unreasonably withheld
§ 21:25 No interior or exterior signs without prior written

consent
§ 21:26 No signs on premises or in shopping center or its

vicinity without prior written approval
§ 21:27 Approval for change of sign
§ 21:28 Criteria for landlord’s approval
§ 21:29 Approval required as to type, size, style, and location
§ 21:30 Interior signs
§ 21:31 Comprehensive shopping center sign clause

IV. CONTENTS OF SIGNS
§ 21:32 Store name or logo
§ 21:33 Restriction against manufacturer’s or contractor’s

name
§ 21:34 Signs creating false impression

V. ILLUMINATION OF SIGNS AND DISPLAY
WINDOWS

§ 21:35 Illumination at lessee’s expense
§ 21:36 Illumination to conform with operational hours of

shopping center
§ 21:37 Manner of illumination of storefront signs in mall

VI. LESSEE’S DUTY TO HOLD LESSOR
HARMLESS

§ 21:38 Duty to indemnify against loss or damage

VII. LESSOR’S RIGHT TO REMOVE OR
DISCONTINUE SIGNS OR DISPLAYS

§ 21:39 Interference with passageways or creation of
nuisance or health hazard

§ 21:40 Impairment of reputation or desirability of shopping
center
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§ 21:41 Signs to be removed on termination of lease
§ 21:42 Removal and replacement at lessor’s expense to

repair premises
§ 21:43 Replacement at election of lessor

VIII. BUILDING DIRECTORY
§ 21:44 Space reserved for lessee’s use
§ 21:45 Installation of building directory and establishment of

suite numbers

IX. LESSEE’S ADVERTISEMENTS
§ 21:46 Duty to use shopping center name and logo
§ 21:47 Duty to advertise in shopping center publication
§ 21:48 Specified percentage of gross annual sales on

advertisements
§ 21:49 No flashing lights, loudspeakers, radios, or the like

without written consent
§ 21:50 Change of building’s name
§ 21:51 Lessee’s right to name building

X. PROMOTION AND ADVERTISING
§ 21:52 Promotional and advertising charge
§ 21:53 Promotional fund based on square footage
§ 21:54 Opening fund

CHAPTER 22. MAINTENANCE, REPAIRS,
ALTERATIONS, AND IMPROVEMENTS
DURING LEASE TERM
§ 22:1 Maintenance and repairs of the common areas
§ 22:2 Maintenance and repairs of the leased premises
§ 22:3 —Lessor’s obligation to repair and lessee’s remedies

for failure
§ 22:4 — —Code violations
§ 22:5 Liability of commercial lessor for personal injury
§ 22:6 Limitations on liability to tenants for claims not

arising from landlord/tenant relationship
§ 22:7 Lessor’s minimal duty to protect tenants
§ 22:8 Lessor’s and lessee’s duties regarding pests
§ 22:9 Drafting the maintenance and repair clause
§ 22:10 —Lessor’s needs in maintenance and repair clause
§ 22:11 —Lessee’s needs in maintenance and repair clause
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§ 22:12 Net lease and gross lease
§ 22:13 Retail, office, and apartment leases
§ 22:14 Structural and nonstructural repair
§ 22:15 Tax considerations for repairs
§ 22:16 Repairs and tax deductions
§ 22:17 Alterations and improvements during lease term
§ 22:18 Lessor consent requirements
§ 22:19 Other conditions to which lessee’s alterations are

subject
§ 22:20 Mechanic’s liens attributable to lessee improvements
§ 22:21 Tax considerations with respect to lessee alterations

or improvements
§ 22:22 —Permanent improvements or personal property
§ 22:23 —Capital improvement or substitute for rent
§ 22:24 —Which party qualifies for depreciation deduction
§ 22:25 —Additional real estate taxes due to improvements
§ 22:26 —Credit for qualified rehabilitation
§ 22:27 —Maintenance of records
§ 22:28 Lessor payments for lessee alterations or

improvements
§ 22:29 Alterations by lessor during lease term
§ 22:30 —Alterations to increase building security
§ 22:31 —Failure to act with care
§ 22:32 Duty of care—To third parties
§ 22:33 — —Commercial property
§ 22:34 —Areas under tenant’s control

I. LESSOR’S DUTY TO MAINTAIN AND REPAIR
§ 22:35 Maintenance and repairs for limited time
§ 22:36 Repairs except repairs to interior of building
§ 22:37 Structural repairs on store premises
§ 22:38 Damage caused by elements except flood or tornado

damage
§ 22:39 Damage from adjoining building operations
§ 22:40 Structural components of building and utility systems
§ 22:41 Building and equipment damage not caused by

tenant
§ 22:42 Prevention of water seepage
§ 22:43 Requirements of governmental authorities
§ 22:44 Requirements of minimum standards set forth in

lease
§ 22:45 Common areas; additional rent due as lessee’s

contribution
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§ 22:46 Exterior repairs not necessitated by tenant
§ 22:47 Rent abatement for unusable premises because of

decoration, repairs, and improvements

II. LESSEE’S DUTY TO MAINTAIN AND REPAIR
§ 22:48 Structural or other repairs for limited time
§ 22:49 Conformance with local ordinances and regulations
§ 22:50 Unstop plumbing
§ 22:51 Restore sprinkler system to working order
§ 22:52 Glass, appliances, and equipment
§ 22:53 Replace plate glass unless covered by insurance or

caused by building settling
§ 22:54 Maintain HVAC unit
§ 22:55 Contract for maintenance of HVAC equipment
§ 22:56 Repaint interior of building when necessary
§ 22:57 Maintain premises as first-class building
§ 22:58 Detailed responsibilities of hotel tenant
§ 22:59 Lessee not to place undue load on floor
§ 22:60 Maintain metalwork of storefront
§ 22:61 Interior of premises
§ 22:62 Repairs resulting from lessee’s negligence
§ 22:63 Maintenance responsibilities for condominium unit
§ 22:64 Lessee’s option to terminate rather than restore

improvements
§ 22:65 Lessee’s inspection of premises and agreement to

keep in good condition
§ 22:66 Buildings, improvements, sidewalks, areaways,

parking areas, landscaping, and utility connections
§ 22:67 Control of thermostat; responsibility for pipe-freezing

problems
§ 22:68 Refurbishing
§ 22:69 Maintenance of smoke detectors
§ 22:70 Tenant solely responsible for repairs and

maintenance
§ 22:71 Repair of equipment in condominium unit
§ 22:72 Lessor’s ideal maintenance and repair clause
§ 22:73 Lessor’s ideal maintenance and repair clause; another

variation
§ 22:74 Repairs and terminal condition

III. LESSEE’S RIGHT TO REIMBURSEMENT BY
LESSOR

§ 22:75 No allowance for diminution of rental value
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§ 22:76 Reimbursement from insurance proceeds
§ 22:77 Right to deduct cost of repair from rent
§ 22:78 Proration of cost

IV. DISCHARGE OF LESSEE FROM REPAIR
OBLIGATIONS

§ 22:79 Discharge agreement in consideration of payment of
additional rent

V. DISPOSITION OF CONTROVERSY AS TO
MAINTENANCE AND REPAIR

§ 22:80 Submission of dispute to arbitration

VI. LESSOR’S RIGHT TO REIMBURSEMENT BY
LESSEE

§ 22:81 Reimbursement as additional rent
§ 22:82 Detailed responsibilities of store tenant
§ 22:83 Necessity for notice to lessee
§ 22:84 Lessee to pay property taxes on improvements
§ 22:85 Maintenance of sprinkler system

VII. LESSEE’S RIGHT TO MAKE ALTERATIONS,
ADDITIONS, IMPROVEMENTS, AND
INSTALLATIONS

§ 22:86 Right to make additions, alterations, or to remodel
§ 22:87 Right to enlarge premises; lessor’s option to purchase

improvement
§ 22:88 Alterations, decorations, installations, additions, or

improvements
§ 22:89 Endorsement of lessor’s consent on lease
§ 22:90 No impairment of structural soundness or of value
§ 22:91 Removal of alterations on termination of lease or

consider alterations to be improvements
§ 22:92 Lessee to furnish bond or security for alterations to

obtain lessor’s approval
§ 22:93 Tenant to use union labor

VIII. LESSEE TO MAKE NONSTRUCTURAL
ALTERATIONS AND IMPROVEMENTS

§ 22:94 Defacement of premises
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§ 22:95 Notice to landlord
§ 22:96 Installation of wires; no obstruction of ducts

IX. LESSEE’S RIGHT TO CONSTRUCT BUILDINGS
§ 22:97 Construct any lawful building

X. LESSOR’S RIGHT TO ALTER EXISTING AND
CONSTRUCT BUILDINGS

§ 22:98 Make alterations and additions and construct new
buildings

§ 22:99 Close walls

XI. LESSEE’S DUTY TO MAKE ALTERATIONS
§ 22:100 Conformance with insurance, health, and OSHA

requirements

XII. SUBLESSEE’S RIGHT TO REMODEL
§ 22:101 Performance and payment bond

XIII. ENTRY BY LESSOR OR LESSOR’S AGENTS,
EMPLOYEES, OR CONTRACTORS

§ 22:102 Employees, agents, and independent contractors
§ 22:103 Entry restricted to emergencies

XIV. TIME OF ENTRY
§ 22:104 All reasonable hours

XV. PURPOSE OF ENTRY
§ 22:105 Protection against fire or other casualty
§ 22:106 Emergency repairs
§ 22:107 All lawful purposes
§ 22:108 Purposes deemed necessary by lessor
§ 22:109 Required or necessary repairs
§ 22:110 Lessor to avoid unreasonable interference with

lessee’s business operations

XVI. PRESERVATION OF PREMISES IN CASE OF
EXCAVATIONS ON ADJACENT PROPERTIES

§ 22:111 Work deemed necessary to preserve wall or building
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§ 22:112 Work deemed necessary by ‘‘person, governmental
authority, or agency’’ to preserve wall or structure

XVII. RENOVATION AND REDECORATION
§ 22:113 Use of master key or force
§ 22:114 Time of entry
§ 22:115 Lessee’s obligation to remodel

XVIII. SHOWING PREMISES
§ 22:116 Notice of intention to cancel Lease
§ 22:117 At all times
§ 22:118 At reasonable times

XIX. DUTIES AND LIABILITIES ASSUMED BY
LESSOR UPON ENTERING PREMISES

§ 22:119 Inspection by prospective purchasers or lessees
§ 22:120 Repairs and alteration purposes
§ 22:121 Liability of party at fault for willful or negligent

breach

CHAPTER 23. OWNERSHIP OF FIXTURES,
IMPROVEMENTS, AND EQUIPMENT
§ 23:1 Consequences of ownership
§ 23:2 Defining terms for use in the lease
§ 23:3 —Alterations, additions, and improvements
§ 23:4 —Equipment
§ 23:5 —Fixtures
§ 23:6 —Trade fixtures
§ 23:7 Ownership of improvements
§ 23:8 ATM
§ 23:9 Personal property leases

I. FIXTURES AND IMPROVEMENTS BELONG TO
LESSOR

§ 23:10 All fixtures belong to lessor
§ 23:11 All improvements belong to lessor unless he elects

otherwise
§ 23:12 Fixtures added and improvements become part of

premises
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II. FIXTURES AND EQUIPMENT BELONG TO
LESSEE

§ 23:13 Fixtures belong to lessee unless abandoned by him
§ 23:14 Lessee owns equipment installed at his own expense
§ 23:15 Air-conditioning equipment belongs to lessee
§ 23:16 Equipment attached to realty to remain lessee’s

personalty

III. BORROWED OR LEASED FIXTURES BELONG
TO LEGAL OWNER

§ 23:17 Legal owner may remove borrowed or leased
equipment

IV. PERMANENTLY ATTACHED FIXTURES;
REMOVABLE FIXTURES

§ 23:18 Fixtures attached to or built into premises belong to
lessor; removable fixtures belong to lessee

§ 23:19 Conditions permitting tenant’s removal of fixtures
§ 23:20 Equipment or fixtures placed on premises by lessee
§ 23:21 Replacement of obsolete equipment and fixtures

V. REMOVABLE ARTICLES, FURNITURE, AND
TRADE FIXTURES BELONG TO LESSEE

§ 23:22 Lessee may remove his office furniture and trade
fixtures

§ 23:23 Lessee may remove his fixtures unless removal would
injure premises

§ 23:24 Subtenant may remove his movable trade fixtures
§ 23:25 Tenant may not remove personal property without

consent of landlord

VI. INSTALLATION OF TRADE FIXTURES,
EQUIPMENT, AND OTHER PROPERTY

§ 23:26 Tenant to insure contractors doing installation

CHAPTER 24. UTILITIES AND SERVICES
§ 24:1 Introduction
§ 24:2 Utilities
§ 24:3 —Water
§ 24:4 —Electricity costs
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§ 24:5 — —Pros and cons of direct utility
§ 24:6 — —Pros and cons of pro-rata sharing
§ 24:7 — —Pros and cons of submetering
§ 24:8 — —Pros and cons of rent inclusion
§ 24:9 — —Common area and overtime charges
§ 24:10 — — —Common building usage
§ 24:11 — — —Direct utility
§ 24:12 — — —Submetering
§ 24:13 — — —Rent inclusion
§ 24:14 — — —Overtime costs
§ 24:15 —Ratio utility billing systems
§ 24:16 Heating, ventilation, and air-conditioning
§ 24:17 —Obligation to provide HVAC
§ 24:18 — —Dates and times of operation
§ 24:19 — —Hours and days
§ 24:20 —HVAC failure
§ 24:21 Elevator service
§ 24:22 Cleaning services

I. SERVICES: LESSOR’S DUTY
§ 24:23 Comprehensive services to be provided
§ 24:24 All services required for high-grade office building
§ 24:25 Cleaning and other incidental office building services
§ 24:26 No liability for suspension of services
§ 24:27 Utilities in shopping center
§ 24:28 Office service agreement with executive suite tenant

II. LESSOR WITHOUT DUTY TO PROVIDE
SERVICES

§ 24:29 No services and no liability for failure of services

III. CONDUITS, PIPES, AND WIRING FOR
UTILITIES: LESSOR’S DUTY

§ 24:30 Installation to perimeter of premises
§ 24:31 Intrabuilding network cables (multi-tenant building)
§ 24:32 Intrabuilding network cables (single-tenant building)

IV. ELECTRICAL CURRENT: LESSOR’S DUTY
§ 24:33 Standard building lighting fixtures
§ 24:34 Electrical current for uses other than lighting subject

to separate written agreement
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§ 24:35 Lessor’s right to discontinue service

V. HEAT AND AIR-CONDITIONING: LESSOR’S
DUTY

§ 24:36 Specified hours on business weekdays
§ 24:37 Specified hours; requests for additional service
§ 24:38 Maintenance of building temperature at all hours
§ 24:39 Heat during business hours
§ 24:40 Heat or air-conditioning required ‘‘in landlord’s

judgment’’

VI. ELEVATOR AND OTHER SERVICES: LESSOR’S
DUTY

§ 24:41 Manually or automatically operated elevators
§ 24:42 Heat, elevator, and cleaning services during specified

hours and days

VII. WATER: LESSOR’S DUTY
§ 24:43 Hot and cold water for ordinary use
§ 24:44 Lessor to pay water charges; lessee to prevent waste
§ 24:45 Lessee to pay for water for other than ordinary

purposes

VIII. CLEANING: LESSOR’S DUTY
§ 24:46 Lessee not to hinder cleaning personnel after

specified hour
§ 24:47 Cleaning and window washing

IX. LESSOR’S RIGHT TO TERMINATE SERVICES
§ 24:48 Provision for substitute energy source

X. EFFECT OF INTERRUPTION OR CESSATION
OF LESSOR’S SERVICES

§ 24:49 No abatement for interruption of services
§ 24:50 No eviction for interruption of services
§ 24:51 No liability for interruption of services or for damages

resulting from defects

XI. INSTALLATION OF FACILITIES FOR UTILITY
SERVICES: LESSEE’S DUTY

§ 24:52 Installation within premises at lessee’s cost
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XII. PAYMENT FOR ALL UTILITIES: LESSEE’S
DUTY

§ 24:53 All utility charges
§ 24:54 One or more or all utility services
§ 24:55 Option to re-enter premises on default in payment
§ 24:56 Payment at going rate charged by utility companies
§ 24:57 Sharing of expenses for utility services
§ 24:58 Increased cost of utilities provided by lessor

XIII. PAYMENT OF WATER AND SEWERAGE
DISPOSAL CHARGES: LESSEE’S DUTY

§ 24:59 All water and sewerage charges lawfully assessed
§ 24:60 Excess water and sewerage charges
§ 24:61 Prompt payment required

XIV. PAYMENT OF GAS, ELECTRICITY, AND
WATER CHARGES: LESSEE’S DUTY

§ 24:62 Claims and liens for consumption of water, gas, and
electricity

§ 24:63 Water and electrical current
§ 24:64 Individually metered apartment
§ 24:65 Separately metered or computed charges
§ 24:66 Additional electrical usage
§ 24:67 Adjustments for changes in public utility rates
§ 24:68 Direct utility method for electric power
§ 24:69 Direct utility method; lessor to install risers

XV. RESTRICTION AGAINST TIE-INS TO
ELECTRICAL AND WATER SUPPLY

§ 24:70 Notice to management

XVI. EQUIPMENT AND SERVICES: LESSEE’S
DUTY

§ 24:71 Heat and temperature control
§ 24:72 Control, operation, and maintenance of elevators
§ 24:73 Installation of heating equipment

CHAPTER 25. MECHANIC’S AND OTHER
LIENS
§ 25:1 Introduction
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§ 25:2 Mechanic’s liens
§ 25:3 —When owner must satisfy mechanic’s lien for

tenant’s work
§ 25:4 —Landlord’s waiver of protection
§ 25:5 Lessor’s liens

I. NO AUTHORITY TO CREATE LIENS AGAINST
LESSOR’S INTEREST

§ 25:6 No liens, charges, or encumbrances against premises
§ 25:7 No liens against lessor’s estate
§ 25:8 No liens on fixtures or equipment affixed to realty
§ 25:9 No power to create liens and encumbrances; tenant’s

duty to defend

II. LESSEE’S DUTY TO FURNISH BOND
SECURING LESSOR AGAINST LIENS

§ 25:10 Bond before commencing alterations, improvements,
or repairs

§ 25:11 If lessee obtains satisfactory bond, lessee may legally
contest any encumbrances

III. LESSEE’S COVENANT AGAINST LIENS ON
LESSEE’S GOODS AND CHATTELS ON
PREMISES

§ 25:12 No liens on goods and chattels except those specified

IV. LESSOR’S LIEN ON, OR INTEREST IN,
LESSEE’S GOODS AND CHATTELS ON
PREMISES

§ 25:13 Lien to secure tenant’s payment of rent and
performance of all other lease covenants

§ 25:14 Pledge of equipment and goods except stock-in-trade
§ 25:15 Security interest in all personal property, fixtures,

and improvements on the premises
§ 25:16 Uniform commercial code

V. LESSEE’S DUTY TO OBTAIN DISCHARGE OF
LIENS AGAINST PREMISES

§ 25:17 Discharge of liens within specified time after filing
§ 25:18 Notice to contractors to look solely to lessee for

payment
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§ 25:19 Landlord’s option to discharge lien and recoup costs

VI. CONTEST OF LIENS BY LESSOR OR LESSEE
§ 25:20 Tenant to furnish security to landlord when

contesting lien against premises
§ 25:21 Both lessor and lessee may contest liens against

premises

CHAPTER 26. OBTAINING AND
MAINTAINING INSURANCE COVERAGE
§ 26:1 Introduction
§ 26:2 Casualty insurance
§ 26:3 —Nature of insurance binders
§ 26:4 —Amount of lost payment
§ 26:5 —Determining meaning of actual cash value
§ 26:6 —Special endorsements
§ 26:7 —The concept of coinsurance
§ 26:8 —Insurable interest
§ 26:9 —Insuring against earthquake damage
§ 26:10 —Terrorism Risk Insurance Act
§ 26:11 Lease provisions regarding casualty insurance
§ 26:12 —Landlord’s damages for tenant’s failure to insure
§ 26:13 —Exclusion for tenant’s criminal acts
§ 26:14 —Maintaining insurance; coinsurance requirement
§ 26:15 —Obligations under the insurance policy
§ 26:16 —Waiver of subrogation
§ 26:17 — —Implied waiver of subrogation
§ 26:18 — —Waiver of right to recover
§ 26:19 — —Other lease clauses
§ 26:20 —Assignment of policy
§ 26:21 Consequential loss insurance
§ 26:22 —Business interruption insurance
§ 26:23 —Rent insurance
§ 26:24 —Excess rental value insurance
§ 26:25 Liability insurance
§ 26:26 —Mandatory policies
§ 26:27 —Liability for housing discrimination
§ 26:28 Special concerns of party not obtaining insurance
§ 26:29 Interrelationship of insurance, indemnity, and

restoration clauses
§ 26:30 Special consideration for tenants in multi-tenant

office buildings
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§ 26:31 —Tenant loss exposures
§ 26:32 —Insurance requirements of office lease
§ 26:33 —Landlord’s waiver of claims
§ 26:34 —Blanket property insurance and the lease pass-

through clause

I. PUBLIC OR GENERAL LIABILITY INSURANCE—
LESSEE’S DUTY

§ 26:35 Procure and maintain comprehensive policy covering
lessor and lessee; proof of payment of all premiums

§ 26:36 Purchase and maintain comprehensive policy naming
lessor and mortgagee of entire premises as insured;
cross liability endorsement

§ 26:37 Carry policy; lessor’s right to obtain policy and charge
cost as rent where lessee defaults

§ 26:38 Lessee to name lessor as additional insured under
blanket policy; certificate of insurance

§ 26:39 Increased coverage based on consumer price index
§ 26:40 Sublessee’s duty to maintain comprehensive general

liability insurance naming sublessor as additional
insured

§ 26:41 Pay for liability insurance and increased casualty
insurance premiums

§ 26:42 Public liability and property damage liability
insurance covering operation of premises

§ 26:43 Lessee to procure comprehensive general liability
insurance, fire insurance, and broad form boiler and
machinery insurance

§ 26:44 Insurance requirements
§ 26:45 Sublessee’s duty to maintain liability and personal

property coverage

II. FIRE INSURANCE—LESSEE’S DUTY
§ 26:46 Maintain policy with proceeds payable to lessor;

lessor may cure lessee’s default and charge cost as
additional rent

§ 26:47 Tenant’s fire insurance policy to include waiver of
subrogation by insurance carriers

III. FIRE AND EXTENDED COVERAGE PLUS
OTHER INSURANCE—LESSEE’S DUTY

§ 26:48 Maintain fire, public liability, boiler, flood hazard, and
any other required coverages
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§ 26:49 Business interruption, vandalism, and malicious
mischief insurance

§ 26:50 Coverage for lessee’s personal property on leased
premises

§ 26:51 Sublessee’s duty to maintain some fire and extended
coverage

§ 26:52 Lessee to insure personal property; waiver of
subrogation rights

§ 26:53 Lessee’s right to use blanket insurance
§ 26:54 Comprehensive requirement; periodic increases by

mutual agreement

IV. OTHER INSURANCE—LESSEE’S DUTY

§ 26:55 Adequate plate glass insurance for lessor’s benefit
§ 26:56 Use of mercantile gross earnings or unmodified gross

earnings form
§ 26:57 Workers’ compensation and employer’s liability

insurance
§ 26:58 Separate products and completed operations

insurance policy
§ 26:59 Explosion, war risk, workers’ compensation, builder’s

risk, and other insurance
§ 26:60 Tenant’s improvements
§ 26:61 Increase in insurance

V. LESSEE TO PAY SHARE OF LESSOR’S
INSURANCE PREMIUMS

§ 26:62 Specified percentage of lessor’s insurance premiums

VI. LESSEE TO MAINTAIN ALL POLICIES IN
FORCE THROUGHOUT LEASE TERM

§ 26:63 Delivery of certificate of each policy or renewal policy
to lessor

§ 26:64 Lessee to deliver original or renewal policy to lessor

VII. PUBLIC LIABILITY INSURANCE—LESSOR’S
DUTY

§ 26:65 Coverage for parking and common areas of shopping
center
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VIII. FIRE INSURANCE AND EXTENDED
COVERAGE INSURANCE—LESSOR’S DUTY

§ 26:66 Coverage for full value of buildings; proceeds to be
used primarily for restoration purposes

§ 26:67 Coverage for 80 percent of value of premises
§ 26:68 Coverage for 80 percent of value of buildings and

lessee’s improvements
§ 26:69 Coverage for not less than 90 percent of value

including vandalism and malicious mischief
§ 26:70 Coverage for 80 percent of value of shopping center

improvements

IX. LESSOR’S AND LESSEE’S MUTUAL
OBLIGATIONS

§ 26:71 Mutual waiver of subrogation rights
§ 26:72 Mutual waiver of subrogation rights, including

deductibles; waivers of right of recovery

CHAPTER 27. COMPLIANCE WITH
INSURANCE AND LEGAL REQUIREMENTS
§ 27:1 Introduction
§ 27:2 Compliance with the Americans With Disabilities Act
§ 27:3 —Removal of barriers
§ 27:4 —Existing leases
§ 27:5 —New leases
§ 27:6 —Net leases
§ 27:7 —Special rule for shopping centers
§ 27:8 —Tax deductions for Americans With Disabilities Act

compliance
§ 27:9 Clean Air Act
§ 27:10 —Phaseout of chlorofluorocarbons
§ 27:11 —Equipment standards and technician certification
§ 27:12 —Lessor or lessee obligation
§ 27:13 Compliance with legal requirements in general
§ 27:14 —Trademark infringement
§ 27:15 —Compliance with new legislation
§ 27:16 —Compliance with asbestos removal laws
§ 27:17 —Obligation to comply after lease ends
§ 27:18 Lead-Based Paint Act
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I. THE DUTY TO COMPLY WITH LEGAL
REQUIREMENTS DIVIDED

§ 27:19 Legal requirements divided between landlord and
tenant

§ 27:20 Summary of landlord-tenant code
§ 27:21 Compliance with Americans with Disabilities Act

II. LEGALITY OF PURPOSE OF LESSEE’S USE
AND OCCUPANCY

§ 27:22 Use for unlawful purpose forbidden

III. LESSEE’S DUTY TO COMPLY WITH LEGAL
REQUIREMENTS

§ 27:23 All laws and regulations applicable to leased
premises including alterations of premises

§ 27:24 All requirements of all municipal, state, and federal
authorities

§ 27:25 Use, storage, disposal, or cleanup of hazardous waste
§ 27:26 Window-cleaning regulations
§ 27:27 Garbage disposal and other ordinances
§ 27:28 Violations not caused by lessee’s acts not required
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§ 27:30 Compliance with waste disposal laws and regulations
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§ 27:32 All laws and insurance requirements involving
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§ 27:33 Use of premises
§ 27:34 Maintenance of premises
§ 27:35 Nuisance and insurance requirements
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V. LESSEE’S DUTIES AS TO FIRE HAZARD AND
FIRE INSURANCE

§ 27:38 Invalidation or conflict with fire policies forbidden
§ 27:39 Tenant to refrain from causing increase in landlord’s

fire insurance rate
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§ 27:40 Lessee to provide insurance and secure appraisals of
the premises

§ 27:41 Installation of sprinkler system

VI. LESSEE’S RIGHT TO CONTEST VALIDITY OF
LEGAL AND INSURANCE REQUIREMENTS

§ 27:42 Lessee to sustain burden of proving invalidity
§ 27:43 Tenant has burden of proving claimed illegality
§ 27:44 Lessee’s right to contest at own expense

VII. CERTIFICATE OF OCCUPANCY

§ 27:45 Lessee duty not to violate certificate of occupancy,
create hazard, or terminate insurance

§ 27:46 Statement in lease regarding the nature of lessee’s
business

VIII. LICENSES AND PERMITS

§ 27:47 Lessee to obtain required permits and licenses at own
expense

§ 27:48 Failure to obtain required permit
§ 27:49 Lessor to join in or consent to lessee’s permit

application

IX. REPRESENTATIONS AS TO LEGALITY OF
BUSINESS AND EMPLOYMENT PRACTICES

§ 27:50 Representation as to legality of business conducted on
premises

§ 27:51 Representation as to employment practices
§ 27:52 Improper discrimination in conduct of business

forbidden

X. LESSOR’S DUTY TO COMPLY WITH LEGAL
REQUIREMENTS

§ 27:53 Leased premises upon delivery shall comply with all
laws and insurance regulations

§ 27:54 Lessor to comply with equal employment opportunity
regulations

§ 27:55 Lessor may remove encroachments to comply with
legal requirements
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XI. LESSEE’S COMPLIANCE WITH ORDERS
RELATING TO STREETS, SIDEWALKS, AND
APPURTENANCES

§ 27:56 Compliance with street widening order and other
changes at tenant’s expense

§ 27:57 Right to use space under street or sidewalk subject to
governmental restriction

CHAPTER 28. INDEMNIFICATION AND
EXCULPATION
§ 28:1 Introduction
§ 28:2 Indemnification (‘‘hold harmless’’) provisions
§ 28:3 Additional-insured indemnification for lessors
§ 28:4 Exculpatory clause
§ 28:5 Nonliability clause does not include claim for personal

injuries incurred in common areas
§ 28:6 Exculpatory clause—Residential exculpatory clause

void
§ 28:7 —Extinguishment of rights by assignment
§ 28:8 Landlord liability for employee shooting
§ 28:9 Indemnity by tenant

I. COMPREHENSIVE EXCULPATION,
EXONERATION, AND INDEMNIFICATION OF
LESSOR

§ 28:10 Lessor harmless against all claims for damage to
persons or property

§ 28:11 List of damage causes lessor not liable for
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§ 28:13 Landlord not liable for claims not covered by
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II. INJURY OR DAMAGE NOT CAUSED BY LESSOR
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contamination of premises; hazardous substances
defined

§ 28:21 Injury occurring on leased premises or elsewhere in
or about building

§ 28:22 Injury in leased premises, building, and parking
facilities

§ 28:23 Person or property on or about leased premises
§ 28:24 Claims based on negligence of tenant
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V. WAIVER OF LESSEE’S RIGHT TO RECOVER
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§ 29:36 Compliance with hazardous waste laws; notification
to lessor

§ 29:37 Site assessments and environmental audits
§ 29:38 Phaseout of chlorofluorocarbons
§ 29:39 Prohibition against hazardous materials and use of

asbestos; Indemnification of landlord
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§ 30:1 Lessee’s duty to comply with rules and regulations
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I. LESSEE’S DUTY TO COMPLY WITH BUILDING
RULES

§ 30:4 Lessee to comply with rules and regulations attached
to, and made part of, lease

§ 30:5 Lessee to comply with subsequently promulgated rules
unless in conflict with lease

§ 30:6 Lessee to comply with rules and lessor not to be liable
for violations by other lessees

§ 30:7 Lessee to comply with condominium instruments and
rules of unit owners’ association

§ 30:8 Building rules will not restrict lessee’s business
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II. LESSOR’S RIGHT TO AMEND, RESCIND, OR
ADOPT NEW RULES

§ 30:9 Lessor may adopt additional rules; lessee’s objections
thereto to be arbitrated
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III. SPECIFIC BUILDING RULES AND
REGULATIONS

§ 30:13 Locks, entrances, doors, and windows
§ 30:14 Terraces, balconies, and exteriors
§ 30:15 Deliveries
§ 30:16 Supplies and services
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§ 30:18 Garbage and rubbish
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§ 30:23 Pets
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§ 30:28 Provisions as to voting
§ 30:29 Compliance with shopping center rules and

regulations
§ 30:30 Tenant entitled to membership on board of directors

CHAPTER 31. ASSIGNMENTS OF LEASES,
AND SUBLEASES; LEASEHOLD AND FEE
MORTGAGES
§ 31:1 Introduction
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§ 31:5 Landlord’s concerns
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§ 31:27 Bankruptcy concerns with subleases
§ 31:28 Tenant’s assignment of lease does not absolve tenant

of liability for unpaid rents on bankruptcy of
tenant in possession

§ 31:29 Mortgaging the leasehold
§ 31:30 —Lease renewals and renewal terms
§ 31:31 —Condemnation and casualty
§ 31:32 —Defaults by lessee and their cure
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§ 31:46 Landlord and tenant share increased rent after
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§ 31:56 When withholding consent is reasonable
§ 31:57 Remedies for improper withholding of consent
§ 31:58 Lessee’s remedies for unreasonable refusal of

consent
§ 31:59 Assignment only to specified assignee
§ 31:60 Sublease of limited duration only
§ 31:61 Assignment, transfer, or mortgage permitted
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§ 31:62 Lessor’s consent unnecessary
§ 31:63 Lessor’s consent unnecessary in absence of default
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§ 31:68 Landlord’s administrative costs
§ 31:69 Tenant’s continuing obligation to pay rent
§ 31:70 Leasehold mortgage defined
§ 31:71 Lessee to remain liable under lease; mortgagee not

personally liable
§ 31:72 Tenant-cooperator’s pledge of capital shares and

assignment of lease as security
§ 31:73 Notify lessor of mortgagee’s name and address
§ 31:74 Delivery of certified copy of mortgage to lessor
§ 31:75 Lessor’s duty to notify mortgagee of lessee’s default
§ 31:76 Comprehensive provisions concerning rights and
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§ 31:77 Lessee’s absolute right to mortgage leasehold;

default provisions
§ 31:78 Right to mortgage leasehold and give security

interest in personal property; lender’s right to
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respect to lease
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§ 31:82 Estoppel certificate
§ 31:83 Lessor to execute instruments necessary to
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§ 31:84 Lessor to subordinate its fee interest only specified

number of times
§ 31:85 Subordination of fee interest to lessee’s construction

mortgage
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§ 31:86 Amendment providing leasehold mortgage
protections to lender

§ 31:87 Consent unnecessary under specified conditions
§ 31:88 Definition of subsidiary, affiliate, and successor
§ 31:89 Option to terminate lease when controlling interest

in corporate lessee is transferred
§ 31:90 Sale of majority of outstanding shares constitutes

assignment of lease
§ 31:91 Corporate merger, dissolution, or change in majority

stock ownership constitutes assignment
§ 31:92 Lessee may assign or sublet to parent or wholly

owned subsidiary corporation
§ 31:93 Lessor to enter into nondisturbance agreement with

subtenants
§ 31:94 Recapture of premises when lessee elects to sublet
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§ 31:96 Right to terminate lease and recapture premises
§ 31:97 Option to recapture premises tenant seeks to assign

or sublet
§ 31:98 Recapture of proposed subleased space or any

subleased profit
§ 31:99 Termination of lease and recapture of premises

where lessee asks to sublet
§ 31:100 Right of first refusal to sublet premises; right to
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CHAPTER 32. SALE OR MORTGAGE BY
LESSOR OF FEE INTEREST
§ 32:1 Lessor’s right to sell under the lease
§ 32:2 —Lessee’s right to remain in leased premises
§ 32:3 —New owner can sue for unpaid rent
§ 32:4 —Lessor’s obligations under lease
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§ 32:12 —Attornment after automatic termination by
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§ 32:13 Nondisturbance and recognition agreements
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§ 32:14 Lease modifications to meet lender requirements
§ 32:15 —Rent obligation and security deposit
§ 32:16 —Lease default and termination
§ 32:17 —Exclusive use and trade restriction clauses

I. LESSOR’S RIGHT TO ASSIGN LEASE
§ 32:18 Assign or reassign all rights as lessor
§ 32:19 Encumbrance of lessee’s interest restricted

II. LESSOR’S RIGHT TO SELL OR MORTGAGE
FEE

§ 32:20 No limitation on lessor’s right to sell, mortgage, or
deal with fee interest
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transferee

§ 32:22 Attornment to purchaser at foreclosure sale
§ 32:23 Notice of attornment
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§ 32:32 Subordination at lessor’s discretion; lessee to execute

subordination documents upon request
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V. LESSEE’S DUTY TO EXECUTE AND DELIVER
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§ 32:34 Execution of subordination agreement at lessor’s
election
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§ 32:35 Lessee appoints lessor as attorney-in-fact
§ 32:36 Execution of attornment agreement at mortgagee’s

request
§ 32:37 Reciprocal appointment of lessor and lessee as

attorneys-in-fact
§ 32:38 Appointment of lessor’s duly elected officers as

attorneys-in-fact

VI. MORTGAGEE’S DUTY TO EXECUTE
NONDISTURBANCE AGREEMENT

§ 32:39 Mortgagee to enter into recordable nondisturbance
agreement with tenant

§ 32:40 Nondisturbance agreement subject to certain
conditions

§ 32:41 Assignment of leases and rents
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§ 32:43 Assignment of contracts for operating premises,
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CHAPTER 33. LESSEE’S OPTION TO
PURCHASE PREMISES; RIGHT OF FIRST
REFUSAL
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§ 33:14 — —Example of single-family lease option
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§ 33:19 Option to purchase fee interest—Rule against
perpetuities

§ 33:20 Option to repurchase—Sale and repurchase gambit
§ 33:21 Tax aspects of option to purchase
§ 33:22 —Recharacterization of lease and option as

installment sale
§ 33:23 —Example of a recharacterization
§ 33:24 —Purchase option is compensable taking
§ 33:25 Right of first refusal
§ 33:26 —Property covered
§ 33:27 —Portion of parcel
§ 33:28 —Type of transfer covered by right of first refusal
§ 33:29 — —Right of first refusal inapplicable to intra-

company transfer
§ 33:30 — —Sale to grandchildren
§ 33:31 — —Changing ownership does not trigger right
§ 33:32 —Triggering of the right of first refusal
§ 33:33 — —Sufficiency of notice
§ 33:34 —Survival of the right of first refusal
§ 33:35 —Brokerage commission
§ 33:36 —Relation between right of first refusal and purchase

option
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§ 33:39 — —Package deals
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§ 33:50 Specified price subject to closing adjustments
§ 33:51 Price determined according to attached schedule
§ 33:52 Fair market value as determined by board of

appraisers
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§ 33:53 Price fixed as multiple of annual rent for year in
which option is exercised

§ 33:54 Option containing escrow instructions
§ 33:55 Lessee’s right to easement on exercise of right
§ 33:56 Specified price with credits for rental payments and

security deposits
§ 33:57 Model purchase option with commentary
§ 33:58 Office lease options

II. LESSEE’S RIGHT OF FIRST REFUSAL
§ 33:59 Parcel of land of which leased premises are a part
§ 33:60 No sale by lessor for specified period
§ 33:61 Right to take effect after lessee’s failure to exercise

purchase option
§ 33:62 Right to exercise purchase option after written notice
§ 33:63 Short-form memorandum of lease to refer to right
§ 33:64 Sale of premises free of or subject to lease
§ 33:65 Right of first offer
§ 33:66 Successive rights of first refusal to different parties

III. LESSEE’S RIGHT OF FIRST REFUSAL NOT
APPLICABLE TO TRANSFERS BETWEEN
RELATED PARTIES

§ 33:67 Transfers between members of lessor’s family or to
family trust

§ 33:68 Transfers between landlord and corporation
controlled by landlord or members of landlord’s
family

§ 33:69 Comprehensive provision concerning exempt transfers
with provision for extinguishment of right

§ 33:70 Comprehensive provision concerning exempt transfers
with provision for survival of right

IV. ENFORCEABILITY OF PURCHASE OPTION
§ 33:71 Lessee’s right to specific performance
§ 33:72 Exercise of option to purchase and tenant’s default

under lease

CHAPTER 34. AMENDMENTS AND
MODIFICATIONS TO THE LEASE
§ 34:1 General requirements
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I. AMENDMENT, MODIFICATION, OR SURRENDER
BY WRITTEN INSTRUMENT ONLY

§ 34:2 Signature of party sought to be bound required
§ 34:3 Both parties must execute modification of lease
§ 34:4 Signature by parties, their successors, or assigns

required

CHAPTER 35. REQUIRING ESTOPPEL
CERTIFICATES
§ 35:1 Reasons for estoppel certificates
§ 35:2 Estoppel clause in lease
§ 35:3 Lessee’s right to estoppel statement

I. LESSEE’S DUTY TO CERTIFY ON DEMAND
§ 35:4 Lessee to certify that lease is valid and subsisting
§ 35:5 Tenant to provide estoppel certificate specifying

amendments, defaults, defenses, and claims
§ 35:6 Lessee to certify as to lease assignments, rent

payments, and any claims or setoffs against lessor
§ 35:7 Lessee to certify as to net and additional rent

payments and setoffs or defenses
§ 35:8 Lessee to provide certificate specifying sublessees,

their lease terms, and rental payments

II. LESSOR’S DUTY TO CERTIFY ON DEMAND
§ 35:9 Lessor to certify that lease is valid and subsisting

III. EACH PARTY’S DUTY TO CERTIFY UPON
REQUEST

§ 35:10 Each party to provide estoppel certificate specifying
modifications of lease at other party’s request

IV. FAILURE TO CERTIFY ON REQUEST
§ 35:11 Failure to deliver estoppel certificate constitutes a

waiver of default

V. CERTIFICATES AS ESTOPPEL AGAINST
UNKNOWN DEFAULTS

§ 35:12 Lessor’s certificate not a bar to later claim of default
unknown to lessor
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CHAPTER 36. DAMAGE OR DESTRUCTION
OF PREMISES BY FIRE OR OTHER
CASUALTY
§ 36:1 Importance of the damage-or-destruction clause
§ 36:2 Definition of ‘‘damage or destruction’’
§ 36:3 Obligation to restore or repair
§ 36:4 Abatement of rent
§ 36:5 —By statute
§ 36:6 Lease termination
§ 36:7 Protecting lease value if lease terminates
§ 36:8 Cost of relocation after damage or destruction
§ 36:9 Tax aspects of casualty losses
§ 36:10 —Deducting loss despite demolition

I. EITHER PARTY’S RIGHT TO TERMINATE
LEASE

§ 36:11 Right to terminate during last two years
§ 36:12 Option to terminate or lessee’s election to extend

term

II. LESSOR’S RIGHT TO TERMINATE LEASE
§ 36:13 Right to terminate even though premises not

untenantable
§ 36:14 Right to terminate if premises rendered untenantable
§ 36:15 Option to terminate or to repair and reconstruct
§ 36:16 Option to terminate or to repair and abate rent until

premises are tenantable
§ 36:17 Landlord’s right to terminate or duty to repair

III. LESSOR’S DUTY TO REPAIR
§ 36:18 Duty to repair exists unless premises are irreparable
§ 36:19 Option to terminate dependent on extent of damage
§ 36:20 Repair does not extend to lessee’s interior
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§ 36:21 Abatement of minimum, but not percentage rent

during repairs
§ 36:22 Lessor’s duty to repair does not extend to lessee’s

alterations, improvements, personal property, or
trade fixtures

§ 36:23 Time limits on repair duty
§ 36:24 Lessor’s duty to repair, lessor’s and lessee’s right to

terminate, and allocation of cost
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IV. LESSEE’S RIGHT TO TERMINATE LEASE
§ 36:25 Option to terminate if lessee determines premises

untenantable
§ 36:26 Lease continues without abatement if apartment

habitable
§ 36:27 Option to terminate for extensive damage
§ 36:28 Option to terminate when destruction exceeds

percentage of building’s replacement value
§ 36:29 Tenant option to terminate if repairs not completed in

six months

V. LESSEE’S DUTY TO REPAIR
§ 36:30 Repair according to specified terms and conditions

VI. LANDLORD BUYOUT OF TENANT’S LEASE
§ 36:31 Landlord’s buyout of tenant’s shopping center lease

CHAPTER 37. TAKING OF PREMISES BY
CONDEMNATION
§ 37:1 Negotiating the takings clause
§ 37:2 —Total condemnation
§ 37:3 —Landlord required to share award
§ 37:4 —Partial condemnation
§ 37:5 —Condemnation of parking and other common areas
§ 37:6 Sale in lieu of condemnation
§ 37:7 Compensation for trade fixtures
§ 37:8 Valuing the leasehold interest
§ 37:9 No provision relating to lease termination
§ 37:10 Right to terminate lease

I. DEFINITIONS
§ 37:11 ‘‘Condemnation’’ as exercise of power of eminent

domain or sale under threat of exercise of power
§ 37:12 Eminent domain as it relates to condemnation

II. EFFECT OF COMPLETE OR PARTIAL TAKING
§ 37:13 Lessee without right to award of value of unexpired

lease term
§ 37:14 Lessee’s share of award depends on date of entry
§ 37:15 Lessor’s option to terminate on grounds premises

have been rendered unusable
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§ 37:16 Lessor entitled to entire award
§ 37:17 Right of election dependent on proportion of property

taken
§ 37:18 Automatic termination on complete taking
§ 37:19 Under specified circumstances, tenant to restore and

landlord to contribute part of proceeds of award
§ 37:20 Premises not reasonably adequate for conduct of

tenant’s business
§ 37:21 Tenant may prosecute direct claim against

condemning authority
§ 37:22 Lessee may obtain award for trade fixtures or

interruption of business
§ 37:23 Abatement of rent and distribution of award
§ 37:24 Termination of lease of condominium unit
§ 37:25 Lessee has option to remain in partial possession and

have rent reduced
§ 37:26 Cooperation of landlord and tenant in resisting

proceeding

III. EFFECT OF PARTIAL TAKING
§ 37:27 Lessee expressly waives any and all rights to award
§ 37:28 Lessor’s election to terminate or continue lease in

effect
§ 37:29 Proportional reduction of rent according to floor area

taken
§ 37:30 Lease survives partial taking at reduced rental;

landlord to restore premises
§ 37:31 Lessee to make premises whole; rent to be reduced
§ 37:32 Partial condemnation of shopping center
§ 37:33 Lessor’s option to cancel lease or replace condemned

premises
§ 37:34 Partial taking of demised premises or common area

IV. EFFECT OF TAKING OF ENTIRE PROPERTY
§ 37:35 Tenant to share in award
§ 37:36 Relocation compensation requirement as physical

taking without just compensation

V. EFFECT OF TAKING OF PARKING AND OTHER
COMMON AREAS

§ 37:37 Portion of award to depend on percentage of parking
area taken
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§ 37:38 No right to terminate lease because of taking of
parking spaces or common areas

§ 37:39 Rent reduction based on portion of award retained by
lessor

VI. EFFECT OF TEMPORARY PUBLIC TAKING
§ 37:40 Entire condemnation award during lease term
§ 37:41 Condemnation award during lease term to extent of

lessee’s lease obligations

VII. REGULATORY TAKINGS
§ 37:42 Challenges to “first in time” rule

CHAPTER 38. DEFAULTS: CANCELLATION
OF LEASE AND OTHER RIGHTS AND
REMEDIES
§ 38:1 Defaults and other failures to perform obligations
§ 38:2 —Anticipatory repudiation of lease
§ 38:3 —Defining default
§ 38:4 —Negotiating Go-Dark clauses
§ 38:5 —Notice of default and opportunity to cure
§ 38:6 —Notice and right to cure—Yellowstone injunctions
§ 38:7 —Remedies for defaults
§ 38:8 — —Self help
§ 38:9 — — —Lockout
§ 38:10 — — —Blacklisting
§ 38:11 — —Monetary damages
§ 38:12 — —Physical damage to property
§ 38:13 — —Rent acceleration clause
§ 38:14 — —Indemnification for lost future rent
§ 38:15 — —Double rent penalty unenforceable
§ 38:16 — —Attorney’s fees
§ 38:17 — —Liquidated damages clause
§ 38:18 — —Injunction or specific performance
§ 38:19 — —Cancellation of lease
§ 38:20 — — —Eviction
§ 38:21 — — — —Cause for eviction
§ 38:22 — — —Landlord’s failure to provide suitable

leasehold
§ 38:23 Rent abatement
§ 38:24 Defaults and other failures to perform obligations—

Remedies for defaults—Notice to vacate or quit
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§ 38:25 — —Distraint of tenant’s property
§ 38:26 — —Mediation
§ 38:27 — —Forfeiture for waste
§ 38:28 — —Late fees
§ 38:29 — —Returned check fees
§ 38:30 — —Remedies for landlord’s failure to repair
§ 38:31 — —Limitation of liability for landlord default
§ 38:32 Duty to mitigate damages
§ 38:33 —Damage to property
§ 38:34 —Commercial leases
§ 38:35 Defenses to default
§ 38:36 —Commercial frustration
§ 38:37 —Constructive eviction
§ 38:38 —Surrender of premises
§ 38:39 —Waiver
§ 38:40 —Remedies for Chronic Late Payment of Rent
§ 38:41 —Domestic violence
§ 38:42 —Mutually dependent lease covenants
§ 38:43 —Anti-SLAPP statutes
§ 38:44 Wrongful repossession of premises
§ 38:45 —Retaliation
§ 38:46 —Termination of tenancy after continuous and lawful

occupation of residential real property for 12 months
§ 38:47 —Repossession after acceptance of rental assistance
§ 38:48 —Repossession after refusing rental assistance
§ 38:49 —Termination of tenancy based on acts of domestic

violence
§ 38:50 Anti SLAPP statutes—Illustrative cases
§ 38:51 Bankruptcy of lessee or lessor—Provisions of U.S.

bankruptcy code in general
§ 38:52 —Bankruptcy Termination Provisions
§ 38:53 —Procedure following lessee bankruptcy—

Bankruptcy of lessee may decimate lease terms
§ 38:54 Bankruptcy of lessee—Automatic Stay
§ 38:55 —Obligations pending assumption or rejection
§ 38:56 — —Stub rent
§ 38:57 —Landlord’s claim for lease termination damages
§ 38:58 —Landlord’s claim for prepetition rent
§ 38:59 —Treatment of security deposits and collateral
§ 38:60 —Treatment of letters of credit
§ 38:61 —Landlord’s claim against guarantor
§ 38:62 —Leasehold assignee’s bankruptcy
§ 38:63 —Assumption or rejection of the lease
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§ 38:64 —Standards for assumption of lease
§ 38:65 —Effect of rejection
§ 38:66 —Assignment of the lease
§ 38:67 —Shopping Center Provisions
§ 38:68 —Shopping center definition

I. LESSOR’S RIGHT TO CANCEL
§ 38:69 Bankruptcy of lessee—Protective lease clauses for

lessors
§ 38:70 Bankruptcy of lessor—Lease rejection
§ 38:71 —Real estate sold by landlord free of lease
§ 38:72 Bankruptcy of lessee or lessor—Single-asset real

estate

II. LESSOR’S RIGHT TO CANCEL FOR LESSEE’S
BREACH OR DEFAULT

§ 38:73 Comprehensive statement of events of default and
cumulative remedies

§ 38:74 Forfeiture of lease at lessor’s option
§ 38:75 Landlord’s taking possession not election to terminate

lease
§ 38:76 Tenant’s liability after landlord retakes premises
§ 38:77 Right to cancel, repossess apartment, and recover

costs, including attorney fees
§ 38:78 Right to call default if tenant understates gross

receipts
§ 38:79 Right to treat lessee’s failure to make statement

available to lessor as breach
§ 38:80 Written notice specifying default and demanding it be

remedied
§ 38:81 Option to re-enter and relet
§ 38:82 Right to cancel and relet as lessee’s agent; rent

acceleration
§ 38:83 Multiple remedies available on tenant’s default
§ 38:84 Effect of tenant’s good faith effort to cure default
§ 38:85 Right to cancel lease of condominium unit and

repossess
§ 38:86 Right to re-enter without terminating lease, right to

terminate lease, and right to recover rent and/or
damages

§ 38:87 Tenant’s continuing liability when landlord re-enters
upon default
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§ 38:88 Change of control or dissolution of tenant or
guarantor

§ 38:89 Lessee ceasing to own accompanying shares in
cooperative

§ 38:90 When operation of lessee’s business becomes offensive
to lessor or other tenants

§ 38:91 Rent due upon landlord’s re-entry; landlord’s right to
liquidated damages

§ 38:92 Treatment of sums paid after default

III. LESSOR’S OTHER RIGHTS ON LESSEE’S
ACTUAL OR THREATENED DEFAULT

§ 38:93 Any remedy allowed at law or in equity
§ 38:94 Injunction and other remedies as distinct, separate,

and cumulative
§ 38:95 Right to have receiver appointed in addition to other

remedies
§ 38:96 Damages recoverable when landlord relets
§ 38:97 Real estate commissions recoverable when landlord

relets
§ 38:98 Right to make payment or charge interest
§ 38:99 Lessor’s right to cure defaults by lessee

IV. LESSEE’S RIGHT TO CANCEL
§ 38:100 Owner’s inability to deliver premises
§ 38:101 Construction not begun by specified date
§ 38:102 Noncompletion of construction
§ 38:103 Prohibition of use of premises for specified purpose
§ 38:104 Revocation or withdrawal of material license or

permit
§ 38:105 Lessor’s failure to obtain a named lessee in shopping

center
§ 38:106 Lessor’s failure to obtain ownership, or lease, of land
§ 38:107 Lessor’s failure to obtain change in zoning
§ 38:108 Lessor’s default in duty to maintain apartment or

building
§ 38:109 Duty to notify landlord and mortgagee of landlord’s

default
§ 38:110 Tenant-cooperator’s right to cancel proprietary lease
§ 38:111 Denial or withdrawal of restaurant liquor license
§ 38:112 Key tenants’ discontinuance of business
§ 38:113 Termination based on environmental inspection and

lessor’s proposed action
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§ 38:114 Landlord requires tenant to move to another
location in shopping center

§ 38:115 Tenant’s right to terminate after specified time
§ 38:116 Landlord’s default and right to cure
§ 38:117 Landlord’s default; tenant’s options if landlord fails

to perform

V. NOTICE OF DEFAULT OR CANCELLATION
§ 38:118 No enforceable default without notice to lessee

except for nonpayment of rent
§ 38:119 Notice of default followed by notice or cancellation
§ 38:120 Manner of notice of cancellation of lease

VI. LESSEE’S OTHER RIGHTS AND REMEDIES
AGAINST LESSOR

§ 38:121 Action for damages as exclusive remedy
§ 38:122 Necessity for default notice to lessor and time to

remedy default
§ 38:123 Necessity for notice to lessor of need for repairs and

time to make them
§ 38:124 Reimbursement by lessor where lessee deprived of

possession resulting from lessor’s breach
§ 38:125 Landlord not personally liable
§ 38:126 Deductions from or reduction of rent
§ 38:127 Lessor may not be held liable for consequential

damages
§ 38:128 Suspension of tenant default
§ 38:129 No lessor liability when cause beyond control, or for

consequential damages for failure to provide
services

§ 38:130 Successor owner of leased property after sale takes
subject to the terms of the lease

§ 38:131 Equitable nonforfeiture

VII. DUTY TO MITIGATE DAMAGES
§ 38:132 Parties to use commercially reasonable efforts to

mitigate damages
§ 38:133 Offsetting damages of defaulting tenant—Duty to

collect rent from replacement tenant
§ 38:134 — —Rent collected after the date original lease was

to expire
§ 38:135 —Deductions from offset for alterations made to the
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property to induce replacement tenant to enter
lease

VIII. RIGHT OF SELF-HELP
§ 38:136 Lessor’s right of self-help
§ 38:137 Lessee’s right of self-help
§ 38:138 Lessor’s right of self-help—Repossession
§ 38:139 Landlord’s right to self-help: Texas law

CHAPTER 39. NONPERFORMANCE OR
DELAY
§ 39:1 What constitutes unavoidable nonperformance or delay
§ 39:2 Consequences of unavoidable nonperformance or delay

I. ACT OF GOD, FORCE MAJEURE, OR
UNAVOIDABLE DELAY

§ 39:3 Unavoidable delays defined
§ 39:4 to Rent payment not excused
§ 39:5 Payment of basic, percentage, or additional rent not

excused
§ 39:6 Lessor’s time for performance extended for period

equivalent to period of delay
§ 39:7 Lessee’s performance excused for duration of specified

unavoidable delays
§ 39:8 Effect of force majeure event on term of lease
§ 39:9 Either party excused from performing due to “delaying

causes”

II. LESSOR’S INABILITY TO PERFORM NO
EXCUSE TO LESSEE

§ 39:10 Lessor’s duty to exercise reasonable diligence to
eliminate cause of inability

III. LESSEE’S RIGHT TO CURE LESSOR’S
DEFAULT AND TO REIMBURSEMENT

§ 39:11 Necessity for notice to lessor; right to take rent
deduction

§ 39:12 Reasonable notice to lessor
§ 39:13 Lessee’s right to possession of premises until

completely reimbursed
§ 39:14 Lessee’s right to reimbursement and setoff against

rent

TABLE OF CONTENTS

ciii



§ 39:15 Lessee’s right to subrogation

IV. LESSOR’S RIGHT TO CURE LESSEE’S
DEFAULT AND TO REIMBURSEMENT

§ 39:16 Lessor’s right to charge cost as additional rent
§ 39:17 Lessor’s right to charge reasonable expenditures as

additional rent
§ 39:18 Lessee to pay lessor’s costs on demand
§ 39:19 Lessor’s costs charged as additional rent payable

within specified time after rendition of bill
§ 39:20 Liquidated damages
§ 39:21 Landlord’s right to perform tenant’s covenants, net

lease; reimbursement of landlord

V. MORTGAGEE’S RIGHT TO CURE LESSOR’S
DEFAULT

§ 39:22 Tenant’s duty to notify mortgagee of landlord’s
default

CHAPTER 40. WAIVER OF PERFORMANCE,
RIGHT, OR REMEDY
§ 40:1 Definition of a waiver
§ 40:2 —Waiver by conduct
§ 40:3 —Acceptance of rent as waiver
§ 40:4 Waivers of specific rights or remedies
§ 40:5 —Waiver of right to set-off or counterclaim
§ 40:6 —Waiver of claim for monetary damages
§ 40:7 —Waiver of right of redemption
§ 40:8 —Waiver of right to cancel lease or abate rent
§ 40:9 —Waiver of exemption from levy and sale
§ 40:10 —Waiver of right to designate payment allocation
§ 40:11 —Waiver of jury trial

I. WAIVER GENERALLY
§ 40:12 Limitation of effect of waiver

II. FAILURE OF EITHER PARTY TO INSIST ON
STRICT PERFORMANCE

§ 40:13 Failure to enforce term no waiver of future right

III. WAIVER BY LESSOR GENERALLY
§ 40:14 Necessity for writing signed by lessor
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§ 40:15 Waiver of one default is not waiver of another
§ 40:16 Delay in exercise of rights is not forfeiture of rights
§ 40:17 Settlement does not constitute waiver
§ 40:18 No waiver of remedies—A broad clause

IV. FAILURE TO INSIST ON STRICT
PERFORMANCE AS WAIVER OF FORFEITURE

§ 40:19 No waiver of covenant, provision, or condition

V. ACCEPTANCE OF RENT PAYMENTS AS WAIVER
§ 40:20 Acceptance of less than full payment not accord and

satisfaction
§ 40:21 Receipt of payments after termination does not

reinstate lease
§ 40:22 Acceptance of rent not a waiver of default

VI. WAIVER BY LESSEE GENERALLY
§ 40:23 Waives right to designate items against which

payments are credited
§ 40:24 Waives right to cancel lease, abate, or claim eviction

owing to casualty
§ 40:25 Waives benefit of laws exempting property from levy

and sale

VII. LESSEE’S WAIVER OF RIGHT TO SET OFF OR
COUNTERCLAIM

§ 40:26 Right to set off damages for lessor’s breach
§ 40:27 Right to assert counterclaim but not right to press

claim in separate action

VIII. LESSEE’S WAIVER OF CLAIM FOR MONEY
DAMAGES

§ 40:28 Rights limited to enforcement of lease provisions or
specific performance

IX. LESSEE’S WAIVER OF RIGHT OF
REDEMPTION

§ 40:29 Redemption right under specified statute
§ 40:30 Redemption right under any statute, law, or decision
§ 40:31 Redemption rights under present or future laws
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X. WAIVER OF JURY TRIAL
§ 40:32 No jury trial in proceedings growing out of lease
§ 40:33 Proceedings or counterclaims connected with lease or

its termination
§ 40:34 Waiver does not extend to personal injury or property

damage action
§ 40:35 Waiver to extent permitted by law
§ 40:36 Unambiguous waiver to trial by jury includes

counterclaims

XI. WAIVER OF SUBROGATION
§ 40:37 Mutual waivers
§ 40:38 Mutual waiver of subrogation rights, including

deductibles; waivers of right of recovery
§ 40:39 Waiver of right of subrogation does not extend to

agent
§ 40:40 Absence of specific waiver of subrogation rights

provision does not preclude existence of waiver
§ 40:41 Subrogation claim against tenant in absence of any

lease provision

CHAPTER 41. ARBITRATION OF DISPUTES
§ 41:1 Alternative Dispute Resolution
§ 41:2 —Arbitration
§ 41:3 —Finality of Arbitration Awards
§ 41:4 —Drafting an effective arbitration clause
§ 41:5 —Arbitrable issues
§ 41:6 —Arbitration—Excluding Eviction Proceedings
§ 41:7 —Arbitration procedure
§ 41:8 —Cost of arbitration

I. ANY CLAIM OR CONTROVERSY RELATING TO
LEASE OR BREACH THEREOF

§ 41:9 Alternative Dispute Resolution—Comprehensive
arbitration provision

§ 41:10 —Appointment of single arbitrator
§ 41:11 —Appointment of three arbitrators

II. CLAIMS OR DISPUTES SPECIFICALLY MADE
ARBITRABLE BY LEASE

§ 41:12 Alternative Dispute Resolution—Selection of
arbitrators

REAL ESTATE LEASING PRACTICE MANUAL

cvi



§ 41:13 —Statement of party’s position

III. LESSEE’S RIGHT TO DEMAND ARBITRATION
§ 41:14 Alternative Dispute Resolution—Arbitration—Rent or

monies due from lessee not arbitrable

IV. LIABILITY FOR ARBITRATION COSTS
§ 41:15 Alternative Dispute Resolution—Arbitration—

Division of costs
§ 41:16 Costs shared equally by parties
§ 41:17 Responsibility for costs to be determined by

arbitrators
§ 41:18 Alternative Dispute Resolution—Mediation
§ 41:19 —Agreement to mediate
§ 41:20 —Elements of a mediation provision
§ 41:21 —Mediation provision
§ 41:22 —Combined mediation and arbitration provision
§ 41:23 —Mediation: Failure to mediate results in loss of

attorney fees

CHAPTER 42. SURRENDER OF PREMISES
§ 42:1 Introduction
§ 42:2 Condition of the premises
§ 42:3 —Opportunity to inspect property
§ 42:4 Removal of fixtures and equipment
§ 42:5 Coordination with repair clause
§ 42:6 Tenant’s notice of intent to quit property

I. SURRENDER PREMISES IN GOOD CONDITION
OR REPAIR

§ 42:7 Exception for ordinary wear and tear and damage by
fire or other casualty not fault of lessee

§ 42:8 Building and equipment to be in good condition on
termination of lease

§ 42:9 Surrender by Sublessee

II. SURRENDER PREMISES IN CLEAN AND
SANITARY CONDITION

§ 42:10 Duty to remove all trash and rubbish and return keys
§ 42:11 All personal property remaining on premises deemed

abandoned
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§ 42:12 Carpet cleaning
§ 42:13 Removal and storage of personal property remaining

on premises

III. SURRENDER PREMISES FREE OF LIENS,
CHARGES, ENCUMBRANCES, AND
VIOLATIONS

§ 42:14 Indemnification of lessor

IV. OWNERSHIP OF IMPROVEMENTS,
ALTERATIONS, OR ADDITIONS ON PREMISES

§ 42:15 Landlord’s right to order removal
§ 42:16 Security interest in tenant’s property granted to

landlord

V. SURRENDER PREMISES ON NOTICE BY
EITHER PARTY

§ 42:17 Duty to surrender premises on date fixed in notice

VI. SURRENDER OF COOPERATIVE
§ 42:18 Surrender of shares

VII. ACCEPTANCE OF SURRENDER
§ 42:19 Acceptance in writing

CHAPTER 43. TENANT’S HOLDING OVER
BEYOND END OF LEASE TERM
§ 43:1 Common-law rule on holding over
§ 43:2 Lease provisions relating to holdover tenancy
§ 43:3 As-is clause continues during holdover
§ 43:4 Holdover clause vs. actual possession clause
§ 43:5 Holdover tenant liable in trespass to new tenant
§ 43:6 Types of tenancies created when a tenant holds over
§ 43:7 —Effect of option to extend lease
§ 43:8 Notice requirements prior to seeking to retake

property from tenants-at-sufferance

I. CREATION OF ONE-MONTH TENANCY
§ 43:9 Same terms, conditions, and provisions as under lease
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II. CREATION OF MONTH-TO-MONTH TENANCY
§ 43:10 Tenancy terminable on thirty days’ notice from either

party
§ 43:11 Lessee’s duty to remove subtenant if subtenant holds

over
§ 43:12 No month-to-month tenancy created unless landlord

accepts payment of rent in advance
§ 43:13 Month-to-month tenancy created on same terms as

lease
§ 43:14 Month-to-month subtenancy created on same terms

as sublease
§ 43:15 Minimum rent to double plus one twelfth of average

percentage rent and other

III. CREATION OF TENANCY-AT-SUFFERANCE
§ 43:16 Extinguishment of rights of holdover tenant-at-

sufferance after expiration of lease term

IV. LESSOR’S OPTION TO RENEW OR EXTEND
LEASE FOR ONE YEAR

§ 43:17 Twice base rent plus additional rent

V. EFFECT OF LESSEE’S HOLDING OVER AFTER
LESSOR’S NOTICE OF CHANGE OF LEASE
TERMS

§ 43:18 Tenancy for another similar term under terms and
conditions mentioned in notice

VI. LESSEE AS GUILTY OF FORCIBLE DETAINER
§ 43:19 Lessor’s right to expel lessee, liquidate damages, or

extend lease term

VII. LESSOR’S RIGHT TO INDEMNIFICATION
§ 43:20 Indemnification against loss or liability

CHAPTER 44. BROKERAGE
§ 44:1 Basic broker provision
§ 44:2 Commission to named broker
§ 44:3 Indemnity by broker
§ 44:4 No commission on exercise of option
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§ 44:5 Successor landlord’s liability for renewal commissions
§ 44:6 Seller’s breach of exclusive listing agreement: Broker

not the procuring cause of sale

I. NONPARTICIPATION BY BROKER
§ 44:7 Parties warrant against broker fee
§ 44:8 Indemnity by lessee against brokerage claims
§ 44:9 No broker engaged by lessor

II. BROKER DESIGNATION AND PAYMENT
§ 44:10 Lessee liable for brokerage commission
§ 44:11 Lessor liable for brokerage commission under

separate agreement
§ 44:12 Broker warrants to indemnify owner against any

claim of another broker
§ 44:13 Several brokers to share commission
§ 44:14 No broker on lease or on exercise of lessee’s option to

purchase
§ 44:15 Brokerage commission extension or renewal of lease

and on sale of premises to tenant
§ 44:16 Commission for sales after expiration of agreement
§ 44:17 Brokerage commission based on percentage of rent,

option price, and purchase price
§ 44:18 Comprehensive schedule of lease commissions
§ 44:19 Landlord’s agreement to pay brokerage and

indemnify tenant; commission in event of renewal

CHAPTER 45. NOTICES, APPROVALS, AND
CONSENTS; PROCESS AND WRITS
§ 45:1 Introduction
§ 45:2 Notice required
§ 45:3 —To whom notice must be given
§ 45:4 —Place to which notice sent
§ 45:5 Approvals and waiver of consent
§ 45:6 Service of process

I. COMPREHENSIVE PROVISION AS TO NOTICES,
CONSENTS, APPROVALS

§ 45:7 Legal documents to be delivered or mailed to lessor at
building office and lessee at premises

II. NOTICES BY MAIL OR PERSONAL DELIVERY
§ 45:8 Registered mail
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§ 45:9 Personal delivery or registered mail
§ 45:10 Registered or certified mail or personal delivery
§ 45:11 Mailed or delivered to lessee’s premises and lessor’s

office
§ 45:12 Delivered when deposited in U.S. post office
§ 45:13 Delivered when deposited in U.S. post office in

specified city
§ 45:14 Notices may be left at lessee’s apartment or lessor’s

office with person above age twelve
§ 45:15 Bills, statements, and notices to be mailed to lessee

or lessor at building of which premises are a part
§ 45:16 Time for giving notice: Computed from date of deposit

in U.S. post office in specified city
§ 45:17 Notice by facsimile transmission

III. TO WHOM NOTICE MUST BE GIVEN
§ 45:18 Single individual or entity designated as lessor or

lessee
§ 45:19 If ‘‘lessee’’ refers to more than one person, notice to

one of them is sufficient
§ 45:20 Lessor to give all notices to leasehold pledgee or

mortgagee as well as lessee

IV. OTHER PROVISIONS AS TO NOTICE
§ 45:21 If ‘‘lessee’’ refers to more than one person, notice from

them must be signed by all
§ 45:22 Lessee to deliver promptly to sublessee all notices

from lessor as to sublet premises

V. APPROVALS AND WAIVER OF CONSENT
§ 45:23 Necessary approvals to be in writing
§ 45:24 Necessary approvals and consents not to be

unreasonably withheld
§ 45:25 No waiver of consent by lessor

VI. SERVICE OF PROCESS
§ 45:26 Designation of agent to accept service of process
§ 45:27 Leased premises as domicile for purpose of service of

process

CHAPTER 46. CONSTRUCTION,
OPERATION, AND EFFECT OF LEASE
§ 46:1 Harmonizing lease terms
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§ 46:2 Construction of leases
§ 46:3 —Determining meanings of words and phrases
§ 46:4 Priority of lease over outside agreements
§ 46:5 Legal consequences from lease
§ 46:6 Governing law
§ 46:7 Mutual mistake permits reformation

I. COMPREHENSIVE PROVISIONS
§ 46:8 Construction generally

II. GOVERNING LAW
§ 46:9 Construction according to laws of designated state
§ 46:10 Construction according to laws of jurisdiction where

premises are located

III. VALIDITY AND PARTIAL INVALIDITY
§ 46:11 Construction in favor of validity
§ 46:12 Partial invalidity not to affect remainder
§ 46:13 Severability of invalid provision
§ 46:14 Construction to disregard stricken printed matter

IV. ENTIRE AGREEMENT BETWEEN PARTIES
§ 46:15 All prior matters merged and superseded
§ 46:16 No representations not in lease
§ 46:17 No other oral or written understandings
§ 46:18 Only written amendment of lease permitted; captions

for convenience only

V. RIDERS
§ 46:19 Rider controls to extent of conflict

VI. EXHIBITS AND ADDENDA
§ 46:20 Exhibits and addenda are part of lease
§ 46:21 Parties’ initialing of annexed exhibits is for

identification purposes

VII. RELATION BETWEEN LESSOR AND LESSEE
§ 46:22 Relationship of parties landlord and tenant
§ 46:23 No partnership or agency relation between parties
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§ 46:24 Lessor not lessee’s partner or co-venturer

VIII. MERGER OF ESTATES

§ 46:25 Leasehold not merged with fee estate because same
person holds both

§ 46:26 No merger because of lease cancellation

IX. BINDING EFFECT ON SUCCESSOR, HEIRS,
AND ASSIGNS

§ 46:27 Binding effect on parties’ successors and assigns
§ 46:28 Binding effect on parties’ successors and assigns

unless otherwise provided
§ 46:29 Binding effect on parties, their successors, and

assigns, with landlord approval of tenant’s assignee
§ 46:30 Binding effect on parties’ heirs, successors, and

assigns, but lessor may cancel on lessee’s death
§ 46:31 Parties to look solely to each other and successors for

performance

X. CAPTIONS, HEADINGS, PARAGRAPH
NUMBERS, AND INDEX

§ 46:32 Captions are for identification purposes only
§ 46:33 Paragraph titles shall not affect interpretation
§ 46:34 Captions, article and paragraph numbers, and index

are for convenience only
§ 46:35 Marginal notes and index are for convenience only

XI. GENDER AND SINGULAR AND PLURAL

§ 46:36 Variations in pronouns determined by identity of
persons

§ 46:37 Reference to ‘‘it’’ may mean individual or individuals
or entity or entities

XII. COVENANTS AND CONDITIONS

§ 46:38 All terms and provisions construed as both covenants
and conditions

§ 46:39 Specified tenant’s covenants construed as both
conditions and covenants

§ 46:40 Words of obligation construed as covenants
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XIII. OTHER RULES OF CONSTRUCTION,
OPERATION, AND EFFECT

§ 46:41 ‘‘Owner’’ includes owner’s agent
§ 46:42 Both tenant and guarantor to be jointly and severally

liable
§ 46:43 Release of lessor on disposing of interest in premises
§ 46:44 Submission of lease for examination confers no rights

CHAPTER 47. MEMORANDUM OR SHORT-
FORM LEASE FOR RECORDATION
§ 47:1 Purpose of recording
§ 47:2 Contents of memorandum or short-form lease

I. PARTIES’ DUTY GENERALLY
§ 47:3 Memorandum of lease
§ 47:4 Memorandum containing specified lease provisions
§ 47:5 Memorandum certifying commencement date of lease

term

II. DUTY TO EXECUTE MEMORANDUM ON
OPPOSITE PARTY’S REQUEST

§ 47:6 Lessee not to record lease in full
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