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II. CIVIL TRIALS

CHAPTER 9. THE CONDUCT OF THE
TRIAL

I. GENERAL PRINCIPLES RELATING TO THE
TRIAL

§ 9:1 The conduct of the trial
§ 9:2 District court always open; conducting trial in open
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§ 9:4 In camera proceedings
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§ 9:24 Limiting time for presentation of case
§ 9:25 Limiting number of witnesses
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§ 9:26 Influencing, assaulting, or harassing a judge, juror, or
witness

§ 9:27 Influencing judge by injuring family member
§ 9:28 Obstruction of court orders
§ 9:29 Gag orders that limit ability of parties and counsel to
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§ 11:2 Admission to practice law
§ 11:3 Checklist: grounds for disciplining an attorney
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attorneys
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system
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§ 16:10 Impaneling the jury
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§ 16:12 Voir dire examination
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§ 17:10 Ruling on challenges for cause
§ 17:11 Bias and prejudice
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§ 17:18 Preconceived opinion
§ 17:19 Financial interest
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CHAPTER 18. OPENING STATEMENTS
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§ 21:7 The protection of persons subject to subpoenas
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§ 21:10 Transferring a subpoena-related motion
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§ 21:12 Compensation of witnesses
§ 21:13 Subpoena of person in foreign country
§ 21:14 Habeas corpus ad testificandum
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CHAPTER 24. JURY DELIBERATIONS
§ 24:1 Jury deliberations
§ 24:2 Items taken into jury room
§ 24:3 Taking jury instructions to the jury deliberations
§ 24:4 Using dictionaries or other books in jury deliberations
§ 24:5 Selecting the foreman
§ 24:6 Separation of jury during deliberations
§ 24:7 Presence of others in jury room during deliberations
§ 24:8 Eavesdropping during deliberations
§ 24:9 Discharging juror during deliberations
§ 24:10 Experiments by jurors
§ 24:11 Communications with jurors during deliberations
§ 24:12 Jury request to review evidence
§ 24:13 Giving additional instruction to the jury
§ 24:14 Dealing with deadlocked jury
§ 24:15 Asking for division of jurors
§ 24:16 Urging agreement; Allen-charge
§ 24:17 Rules governing arrival at verdict
§ 24:18 Quotient verdicts
§ 24:19 Compromise verdicts
§ 24:20 Verdict by chance or lot
§ 24:21 The hours of deliberation
§ 24:22 Communications with jurors after the trial

CHAPTER 25. THE VERDICT
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§ 25:3 General verdicts
§ 25:4 Inconsistent general verdicts
§ 25:5 Special verdicts
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§ 25:7 General verdict accompanied by answers to written

questions
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§ 25:10 Sealed verdicts
§ 25:11 Polling the jurors
§ 25:12 Revising and amending verdicts
§ 25:13 Impeachment of verdict; “no-impeachment” rule
§ 25:14 Comments by judge to jury about verdict
§ 25:15 The finality of a verdict supported by substantial

evidence

CHAPTER 26. THE JUDGMENT
§ 26:1 The judgment
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§ 26:2 Entry of judgment
§ 26:3 Judgment for specific acts, vesting title
§ 26:4 Entry of default; default judgment
§ 26:5 Amount of judgment
§ 26:6 Allowance of fees and costs
§ 26:7 Offer of judgment
§ 26:8 Allowance of prejudgment interest
§ 26:9 Remittitur
§ 26:10 Declaratory judgments
§ 26:11 Motion to alter or amend judgment
§ 26:12 New trial
§ 26:13 Relief from judgment or order
§ 26:14 Fraud on the court
§ 26:15 The finality of a judgment; res judicata
§ 26:16 Equitable estoppel

III. EVIDENCE AT TRIAL

A. ADMISSION OF EVIDENCE

CHAPTER 27. THE ADMISSION OF
EVIDENCE

§ 27:1 Admissible evidence
§ 27:2 Competency of evidence
§ 27:3 Relevant evidence
§ 27:4 Authentication of evidence
§ 27:5 Discretion of the court to admit evidence
§ 27:6 Conditional or deferred admission of evidence
§ 27:7 Restricting use of admitted evidence
§ 27:8 Exclusion of relevant evidence
§ 27:9 Admissibility of negative evidence
§ 27:10 Doctrine of curative admissibility
§ 27:11 Authentication of telephone conversations
§ 27:12 Custom and usage
§ 27:13 Physical and mental examinations of parties and

others
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§ 28:1 Objections to evidence
§ 28:2 Right to object to improper evidence and conduct
§ 28:3 Need for objection to improper evidence
§ 28:4 Need for objection to improper evidence after motion

in limine
§ 28:5 The timeliness of the objection
§ 28:6 Stating the grounds for the objection
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§ 28:7 Hearing argument on objection
§ 28:8 Ruling on the objection
§ 28:9 Waiver of objection
§ 28:10 Motion to strike inadmissible evidence
§ 28:11 Need for formal exception
§ 28:12 The offer of proof
§ 28:13 Common objections to evidence
§ 28:14 Common objections to improper form of questions

CHAPTER 29. REAL EVIDENCE VERSUS
ILLUSTRATIVE AIDS

§ 29:1 Real evidence and illustrative aids
§ 29:2 The use of real evidence
§ 29:3 Foundation for admission of exhibit
§ 29:4 Tangible articles in same condition; chain of custody
§ 29:5 Admissibility of voice and tape recordings
§ 29:6 Admissibility of maps, drawings, and diagrams
§ 29:7 Electronic exhibits, blackboards, charts
§ 29:8 Admissibility of static models and cases
§ 29:9 Effects of marks, etc. on demonstrative evidence
§ 29:10 Displaying personal injuries to the jury
§ 29:11 Exhibition of skeleton, bones, etc.
§ 29:12 Admissibility of braces, crutches, and other such

devices

CHAPTER 30. CIRCUMSTANTIAL
EVIDENCE

§ 30:1 Admissibility of circumstantial evidence
§ 30:2 Instructing on circumstantial evidence

CHAPTER 31. PRESUMPTIONS
§ 31:1 The nature of presumptions
§ 31:2 Irrebuttable presumptions
§ 31:3 The burden of disproving a presumed fact
§ 31:4 Inferences
§ 31:5 Procedure in establishing presumed fact
§ 31:6 Applicability of state law as to presumptions
§ 31:7 The presumption of regularity
§ 31:8 Public officers, acts, and proceedings
§ 31:9 Foreign laws
§ 31:10 Res ipsa loquitur
§ 31:11 Checklist: presumptions about people
§ 31:12 The presumption of sanity
§ 31:13 Presumption as to suicide or accidental death
§ 31:14 Presumption of death after seven years’ absence
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§ 31:15 Presumption of validity of marriage
§ 31:16 Presumptions as to legitimacy
§ 31:17 Presumptions as to knowledge of law
§ 31:18 Presumptions about domicile
§ 31:19 Presumptions about possession and ownership of

property
§ 31:20 Presumption of continuance of a condition
§ 31:21 Presumption of delivery of letter
§ 31:22 Presumptions about gifts

CHAPTER 32. INFERENCES BASED UPON
CONDUCT OF A PARTY

§ 32:1 Presumptions and inferences based upon conduct of a
party

§ 32:2 Failure to call a witness
§ 32:3 Failure to produce evidence
§ 32:4 Failure of party to testify
§ 32:5 Admissibility of compromise and offers to compromise
§ 32:6 Evidence of settlement by other defendant
§ 32:7 Subsequent remedial measures
§ 32:8 Payment of medical and similar expenses as an

admission
§ 32:9 Disposal of property as an admission
§ 32:10 Destruction or suppression of evidence as admission;

Spoliation
§ 32:11 Attempts to corrupt, influence, or harm witness,

juror, or judge

CHAPTER 33. ADMISSIONS BY A PARTY
OPPONENT

§ 33:1 Admissions by a party opponent
§ 33:2 Adoptive admissions
§ 33:3 Admissions by others authorized to make a statement
§ 33:4 Admissions by an agent or employee
§ 33:5 Request for admissions pursuant to F.R.C.P. 36
§ 33:6 Subject matter of request for admission
§ 33:7 Withdrawal of Rule 36 admission
§ 33:8 Judicial admissions
§ 33:9 Plea discussions, nolo contendere, and withdrawn

plea of guilty
§ 33:10 Rebutting admissions
§ 33:11 Silence of a party as an admission
§ 33:12 Failure to reply to a written statement as an

admission

CHAPTER 34. STIPULATIONS
§ 34:1 The nature of the stipulation
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§ 34:2 The use of stipulations to control the trial
§ 34:3 The use of stipulations to excuse proof of facts
§ 34:4 The construction and enforcement of stipulations
§ 34:5 Relief from stipulations
§ 34:6 Admissibility of evidence as to stipulated fact

CHAPTER 35. JUDICIAL NOTICE
§ 35:1 Judicial notice
§ 35:2 Facts that are judicially noticed
§ 35:3 Adjudicative v. legislative facts
§ 35:4 When judicial notice is discretionary or mandatory
§ 35:5 Method of ascertaining fact that is judicially noticed
§ 35:6 Making a record of facts judicially noticed
§ 35:7 Opportunity to be heard
§ 35:8 Time of taking judicial notice
§ 35:9 Admissibility of evidence to rebut a judicially noticed

fact
§ 35:10 Judicial notice of laws
§ 35:11 Judicial documents
§ 35:12 Facts about government
§ 35:13 Cities, towns, and villages and geographical facts
§ 35:14 Population
§ 35:15 Historical and economic facts
§ 35:16 Intoxicating liquors
§ 35:17 Scientific and statistical facts
§ 35:18 Language and abbreviations
§ 35:19 Human health, habits, and behavior
§ 35:20 Natural phenomena and time
§ 35:21 Business: its customs and practices
§ 35:22 Checklist: other facts judicially noticed

CHAPTER 36. USE OF DEPOSITIONS AND
INTERROGATORIES AT TRIAL

§ 36:1 The use of depositions
§ 36:2 Perpetuating testimony
§ 36:3 Use of deposition as substantive evidence
§ 36:4 Use of deposition to impeach
§ 36:5 Foundation for impeaching witness with deposition
§ 36:6 Use of deposition of adverse party
§ 36:7 Use of deposition of nonparty witness
§ 36:8 Depositions and Rule of Completeness
§ 36:9 Interrogatories to parties

CHAPTER 37. ILLUSTRATIVE AIDS,
EXPERIMENTS, DEMONSTRATIONS, AND
TESTS

§ 37:1 Illustrative aids, experiments, and demonstrations
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§ 37:2 The person conducting the experiment
§ 37:3 Subject matter of an experiment or demonstration
§ 37:4 Courtroom demonstrations
§ 37:5 Use of operating models

CHAPTER 38. PHOTOGRAPHS, VIDEOS,
ETC.

§ 38:1 Admissibility of photographs
§ 38:2 Authentication of photographs
§ 38:3 Photographs of premises and objects
§ 38:4 Photographs of persons
§ 38:5 Posed photographs
§ 38:6 Videotapes, surveillance tapes, and motion pictures
§ 38:7 Videotape and computer-generated reenactments
§ 38:8 “Day-in-the-life” videos

CHAPTER 39. THE VIEW
§ 39:1 View of the premises
§ 39:2 Requesting a view
§ 39:3 Conduct of the view

CHAPTER 40. MEDICAL TESTIMONY
§ 40:1 The testimony of the medical witness
§ 40:2 The need for expert testimony in cases involving

medical issues
§ 40:3 The qualifications required of expert medical witness
§ 40:4 The direct examination of a physician or surgeon
§ 40:5 Statements made for purposes of medical diagnosis or

treatment
§ 40:6 The basis for the opinion testimony of a medical expert
§ 40:7 Cross-examining the doctor
§ 40:8 Testimony of treating physician

CHAPTER 41. EVIDENCE TENDING TO
SHOW DUE CARE OR LACK OF CARE

§ 41:1 Evidence that tends to show care or lack of care
§ 41:2 Other accidents or injuries
§ 41:3 Proof of absence of other acts or injuries
§ 41:4 Other acts of negligence
§ 41:5 Proof of habits and routine practice
§ 41:6 Safety rules, codes, etc. that establish standards of

care
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Volume 2

B. WITNESSES

CHAPTER 42. WITNESSES
§ 42:1 Witness selection and preparation
§ 42:2 Personal knowledge
§ 42:3 Influencing or harassing a witness
§ 42:4 Retaliating against a witness, victim, or an informant
§ 42:5 Bribery of witnesses
§ 42:6 Right to interview witnesses
§ 42:7 Right to confer with witness on the stand
§ 42:8 Restraint of a witness
§ 42:9 Exclusion and separation of witnesses
§ 42:10 Witnesses exempted from exclusion rule
§ 42:11 Effect of violating the separation rule
§ 42:12 Swearing of witnesses
§ 42:13 Use of an interpreter
§ 42:14 Liability of witnesses
§ 42:15 Perjury
§ 42:16 Subornation of perjury
§ 42:17 Right to confront witnesses in civil cases
§ 42:18 Effect of inconsistencies in a witness’s testimony
§ 42:19 Recalcitrant Witnesses

CHAPTER 43. COMPETENCY OF
WITNESSES

§ 43:1 Competency and qualification of witnesses
§ 43:2 Need for objection as to incompetency; waiver
§ 43:3 Time for objecting to competency
§ 43:4 Determining the competency of the witness to testify
§ 43:5 Competency of a felon to testify
§ 43:6 Competency of a child to testify
§ 43:7 Competency of a mentally or physically handicapped

person
§ 43:8 Competency of alcohol or narcotics addict
§ 43:9 Competency of a witness who has been hypnotized

CHAPTER 44. DIRECT EXAMINATION OF
WITNESSES

§ 44:1 The direct examination; court control
§ 44:2 The witness’s firsthand knowledge
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