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Highlights

Part I. Copyright and Moral Rights in Works—
Ownership of Copyright—13. Ownership of Copyright—
§ 6.1.2. Engravings, photograph or portrait—The following
is an excerpt from this section—

Deschénes v. Morin, 2025 QCCQ 407 (Que. Ct.—Small Claims;
2025-01-22) Dupuis J.

[27] Dans l'arrét Lapierre Desmarais c¢. Edimag inc. et al [Fn12
2003 CanLII 17515 (QC CA)], la Cour d’appel confirme, en
application de l'article 13 (2) LDA tel qu’il existait alors, que la
personne qui a conclu un contrat de service avec le photographe
pour la prise de photographies et qui avait payé le photographe
pour ce service, était la premiere titulaire du droit d’auteur.

[28] Or, en 2012 par la Loi modernisant le droit d’auteur [Fn13
L.C. ch. 20, art. 7.], le législateur abroge 'article 13 (2). LDA.
Dans le Sommaire qui précede les articles de cette Loi modifica-
trice, on retrouve l'intention du législateur de notamment
conférer aux photographes des droits égaux a ceux conférés aux
autres créateurs. Il n’y a donc plus d’exception au principe
général posé par l'article 13 (1) LDA pour le cas d'une photogra-
phie commandée et payée par une tierce personne.

[29] Par conséquent, il a violation du droit d’auteur lorsqu'une
personne reproduit la photographie sans le consentement de
Pauteur, titulaire de ce droit, qui seul a la faculté d’accomplir ce
geste [Fnl14 Art. 27.], si cette personne a commandé et payé la
séance de photographies ou les photographies.

Part I. Copyright and Moral Rights in Works—
Ownership of Copyright—13. Ownership of Copyright—
§ 6.1.3. Employment—The following is an excerpt from this
section—

Nexus Solutions Inc. v. Krougly, 2026 ONCA 199 (Ont. C.A.;
2026-03-19) Monahan J. [affirming 2025 CarswellOnt 2532
(Ont. Sup. Ct.; 2025-02-28)].

[34] The fact that an employer could require an employee to
carry out a task is a necessary, but not a sufficient condition for
that task to fall within the employee’s course of employment.
Whether or not the task falls within the employee’s course of
employment depends on whether the employer has actually
assigned responsibility to the employee to carry out the task or
perform the function in question. At the same time, the employer
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need not have specifically directed the employee to produce a
particular work for that work to have been made in the course of
employment. What is necessary, however, is that the employee’s
actual (as opposed to potential) responsibilities included making
the work.

Fazio v. Altus Business Consultants Limited, 2026 CanLII
26537 (F.C.; 2026-03-16) T. Horne A.J. [affd 2026 FC 480 (F.C.;
2026-04-10)].

[4] After reviewing the Claim, and the submissions filed by the
parties, it is apparent that it must be removed from the Court
file. The Claim does not disclose a cause of action within the
jurisdiction of the Federal Court. The plaintiff asserts that there
is a cause of action in copyright, however the Claim makes an
admission that the plaintiff was an employee of the defendants.
The copyright in any works created by the plaintiff during the
course of her employment therefore belongs to the employer. The
defects in the Claim cannot be cured by amendment. The Claim
is ordered removed from the Court file.

[38] Pursuant to subsection 13(3) of the Copyright Act, where the
author of a work was in the employment of some other person
under a contract of service, and the work was made in the course
of employment by that person, the employer is the first owner of
copyright, subject to any agreement to the contrary.

[41] [...] The plaintiff has admitted in the Claim that she was an
employee of one of the defendants throughout the material time
and has not asserted that there is an agreement as to the
ownership of copyright that would overcome the presumptions in
subsection 13(3) of the Copyright Act.

[43] The plaintiff has had multiple opportunities to articulate
material facts that could give rise to a claim for copyright
infringement and has not done so. The admission in the Claim
that she was an employee of the defendants, without any facts
that would vary or undo the presumption in subsection 13(3) of
the Copyright Act, is fatal to any claim for copyright infringement.
I am not satisfied that the plaintiff is able to plead a viable case
in copyright infringement. The Claim is therefore ordered
removed from the Court file, without leave to amend.

ProView Developments

Your ProView edition of this product now has a new, modified layout:

e The opening page is now the title page of the book as you
would see in the print work

Rel. 7, 7/2026 v



vi

As with the print product, the front matter is in a different
order than previously displayed

The Table of Cases, Table of Statutes and Index are now in
PDF with no searching and linking

The Table of Contents now has internal links to every chapter
and section of the book within ProView

Images are generally greyscale and size is now adjustable

Footnote text only appears in ProView-generated PDFs of
entire sections and pages





