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This seminal work of Canadian legal literature is reviewed and updated by a
team of authors drawn from the front ranks of the profession from across
Canada. In keeping with the original, the sixth edition of Widdifield on Execu-
tors and Trustees offers a comprehensive exposition of the law relating to the
exercise of the duties and prerogatives of executors and trustees in Canadian
estates and trusts law.

What’s New in This Update:

This release contains amendments and updates to the commentary in Chapter
2 (Assets); Chapter 3 (Claims against Estate for Debts); Chapter 4 (Expenses
and Legal Costs); Chapter 5 (Bequests and Beneficiaries); Chapter 15 (Resigna-
tion, Removal and Appointment of Trustees); and Words and Phrases.
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Highlights of This Release, Include:

Digital Assets—Access—Apple’s Requirement for Court Order Struck
Down—This recent case may be helpful to administrators trying to navigate
access to the deceased’s digital assets. In this case the administrators of an
estate had the power to deal with the digital assets of the deceased. Apple Can-
ada, however, refused to provide access to the email accounts of the deceased
without an additional court order. The administrators brought an application
for a declaration regarding the digital assets. The application was granted. The
court stated in its decision that refusals by large technology companies to deal
with the personal representatives of estates without specific court orders placed
unnecessary and unjustified burdens on the estates and the court. Even though
the deceased’s relationship with Apple might have been governed by California
law, in the case at bar, Apple had indicated that it would deal with the
administrators if their legal authority as representatives of the estate was
confirmed by an order of the court. The Alberta Estate Administration Act
stated that “property” includes “anything regarded in law or equity as property
or as an interest in property,” which included digital assets. The definition of
digital assets, taken from Uniform Law Conference of Canada, Uniform Access
to Digital Assets by Fiduciaries Act, s. 1, was intended to be broad and to
capture, among other things, email accounts, social media accounts, and all
manner of other online accounts. Where a Grant of Administration addressed
digital assets, no further order of the court was necessary and to demand a fur-
ther order that duplicated the terms of the grant prior to compliance, was an
abuse of process. The grant of administration in the case at bar provided express
authorization for the personal representatives to access, handle and dispose of
all digital assets. The administrators, through the grant, had the same author-
ity and power over digital assets as the deceased had while alive. Apple’s claim
that the terms of service did not provide for a right of survivorship and that
rights terminated upon death was belied, not just by the existence of its Legacy
Contact service, but by support.apple.com which, in advice current to April 2,
2026, provided that a deceased’s Apple account and data may be accessed by
personal representatives of the deceased on substantially the same terms that
Apple personnel provided to the administrators. The court stated that any fur-
ther instances of companies refusing to provide administrators with access to
digital assets should be met with cost consequences:
13 The Government of Alberta and the Court of King’s Bench have made a significant
investment in creating a simple online process for processing estate applications.
This process reduces costs to estates and allows more value to flow to beneficiaries.
The Grants of Administration and Probate that result from this process are Court
Orders that are intended to facilitate the activities that administrators and executors
must undertake on behalf of estates. Allowing third parties to demand redundant
Court Orders that must be sought by administrators and executors in open Court
before dealing with administrators or executors undermines the efficiencies that have
been gained through the electronic processing of estate applications and imposes the
costs of needless applications on estates. This Court is not in the business of issuing
duplicative orders to assuage risk averse technology companies who are unwilling to
learn the laws of the jurisdictions in which they do business. Going forward, an
uncooperative technology company that demands a duplicative court order as a condi-
tion of doing business should be prepared to explain why they should not pay solicitor
and his own client costs.

Wada Estate (Re), 2026 ABKB 309, 2026 CarswellAlta 1041 (Alta. K.B.).
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Testamentary Trust—Requirements for Creation—When Language
Precatory—The deceased left a holograph will which contained the following
dispositive instructions:
My RBC investments have been transferred within this last week to my TD bank ac-
count, so I have no remaining investments. As to the funds in my TD bank account, .
. my home at 1033 Crawford Road, Bracebridge, Ontario, and all the contents
therein, I leave solely and completely to my son William Alexander Gabriel Sherman.
I trust him to care in whatever way he sees fit to provide for his brother, Joshua
James Orion [sic] Sherman.

The plaintiff (Joshua) brought a claim, inter alia, for a declaration that the will
of the deceased creates a testamentary trust in favour of him. The claim was
dismissed. The court observed that for a trust to be created, one of the “three
certainties” requires that the language of the settlor must be imperative. It
found that the language employed in the will was precatory, saying:
16 ... At its highest, the will’s language amounts to a wish or a request that the
Defendant take care of the Plaintiff in whatever way he sees fit. The use of the
words, “I trust”, do not create a binding obligation on the Defendant. The will gives
the entirety of the estate to the Defendant “solely and completely”. The law is clear
that “[n]o trust exists if the recipient is to take absolutely, but he is merely put under
a moral obligation as to what is to be done with the property”: see Waters, at p. 140.

18 The language here is similar to that used by the testator in the seminal case of
Smith v. Patterson (1912), 4 D.L.R. 89 (Ont. H.C.J.), where a testator devised all his
property to his spouse, but added that it was “to be disposed of by her as she may
deem just and prudent in the interest of my family.” The Court of Appeal determined
that no trust had been established in these circumstances.

Sherman v. Sherman, 2026 ONSC 3115, 2026 CarswellOnt 8527 (Ont. S.C.J.).

Mutual Wills—Requirement of Irrevocability—The deceased was prede-
ceased by his wife and his only child. His wife’s two adult children from her
first marriage survived the deceased. They were the plaintiffs in this action.
Prior to her death, the wife had made her children aware that she had executed
a will and that she and her husband had a “deal” regarding their respective
wills, which was understood by her children to mean that the deceased also ex-
ecuted a will that provided for them much like their mother’s will had provided
for her husband’s son. A copy of the husband’s will, despite there being evidence
that he did indeed have one, had never been located. Following his wife’s death,
the deceased executed a will in which his wife’s grandchildren were gifted
specific cash amounts; however, the plaintiffs were not provided for in any way.
Upon his passing the plaintiffs, along with their mother’s estate, filed a State-
ment of Claim challenging the proposed disposition of the estate, alleging that,
among other things, the deceased and their mother had legally binding “mutual
wills” at the time of her death. The court found that the plaintiffs had not
proved the existence of mutual irrevocable wills. It found, inter alia, that lack-
ing from the evidence, yet a required element of a “mutual will”, was an express
agreement that the survivor would not revoke their will. It noted that while the
evidence presented by the plaintiffs might be able to establish that their mother
and the deceased had an agreement about who would benefit from their respec-
tive wills, there was virtually no admissible evidence that could allow the court
to conclude that they contracted with each other not to revoke these wills. The
court observed that a will is presumptively revocable. It noted that the one
exception to that rule was the existence of mutual wills that coincided with a
precise and definitive contract between the parties not to revoke; however, even
when read in its best light, this evidence did not establish an agreement that
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the wills would be irrevocable: Meleshko v. Hryniw, 2026 ABKB 386, 2026
CarswellAlta 1305 (Alta. K.B.).

ProView Developments
Your ProView edition of this product now has a new, modified layout:

o The opening page is now the title page of the book as you would see in
the print work

e As with the print product, the front matter is in a different order than
previously displayed

e The Table of Cases and Index are now in PDF with no searching and
linking

® The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

e Images are generally greyscale and size is now adjustable

e Footnote text only appears in ProView-generated PDFs of entire sec-
tions and pages
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