Index

ABATEMENT

Statements and examinations under
oath, § 3:38

ABSTENTION DOCTRINE
Choice of law, § 9:20

Federal jurisdiction, restraints on,
§10:21

ACCEPTANCE
Choice of law issues, § 9:6

ACCIDENT
Bodily injury and personal injury,
§ 6:14
Defined, § 34:4

Garage liability and garagekeepers
insurance, § 55:62, 55:73

ACCOUNTING RECORDS

Discovery of documents; loss
documentation, § 17:39

ACCRUAL CAUSES OF ACTION
Equitable estoppel, § 43:19
Equitable tolling, § 43:18
First-party claims, § 43:13
Limitation of actions

generally, § 43:12 to 43:20
delayed discovery, § 43:20
equitable estoppel, § 43:19
equitable tolling, § 43:18
exceptions, § 43:17 to 43:20
first-party claims, § 43:13
third-party claims

generally, § 43:14 to 43:16

defend, breach of duty to,
§ 43:16

indemnify, breach of duty to,
§43:14

settle, breach of duty to, § 43:15
Third-party claims, § 43:14 to 43:16

ACE V.AETNA LIFE INS. CO.

Jury verdict form and instructions,
§ 25:53

ADMINISTRATORS
Limitation of actions, § 43:32

ADMISSIONS, REQUEST FOR
Generally, § 16:1 et seq.
Attorneys’ fees; illustrative form,

§ 30:51
Checklist, § 16:29
Forms, illustrative, § 16:32, 16:33
Objectives, § 16:3, 16:5
Preliminary considerations, § 16:3,
16:5
Professional liability, request for;
illustrative pleading, § 49:27
Response, § 16:22 to 16:28
Rule 36, § 16:17
Sanctions, § 16:26
Scope note, § 16:1
Service of, § 16:19 to 16:21
Strategy, § 16:3, 16:5

ADVERTISING AND
ADVERTISING INJURY
Generally, § 7:1 et seq.
Applicable policy language, § 7:3
Checklist, § 7:33
Choice of law, § 7:10
Discovery, § 7:31
Exclusions directed to advertising
injury, § 7:25
Forum selection, § 7:6 to 7:10, 7:12
Initial insurer strategic
considerations, § 7:5 to 7:10
Intellectual property
see index topic Intellectual Prop-
erty Coverage Claims
Level of advertising or advertising
activities, § 7:19
Notice
insurer, notice to, § 7:11
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Law AND PracTiCE OF INSURANCE COVERAGE

ADVERTISING AND
ADVERTISING INJURY
—Cont’d

Notice—Cont’d
response to policy holder’s, § 7:10
Pleadings, illustrative
generally, § 7:34 to 7:38
affirmative defenses, insurer’s,
§7:37
affirmative defenses,
policyholder’s, § 7:38
earlier and later policies to insured,
insurer’s complaint in
declaratory judgment action
providing, § 7:35
several insurance carriers,
policyholder’s complaint
against, § 7:36
Prominent coverage issues, § 7:4
Response to policy holder’s notice,
§7:10
Scope note, § 7:1
Summary and practice pointers
checklist, § 7:33
Themes for parties, § 7:32
Underlying claims, § 7:2 to 7:4

AFFIDAVITS

Statements and examinations under
oath and affidavit of claim with-
drawal; illustrative form, § 3:55

AFFIRMATIVE CLAIMS
Defend, duty to; costs, § 4:22
Pleadings; illustrative forms, § 14:50

AGENTS AND AGENCY
Damages, § 27:14, 27:28
Depositions, § 18:30
Discovery of documents, § 17:12 to
17:17,17:55
Errors and omissions policies

see index topic Agents and Brokers
Errors and Omissions Policies

Expert witnesses, § 24:6
Investigation, § 2:22

AGENTS AND BROKERS ERRORS
AND OMISSIONS POLICIES

Generally, § 48:1 et seq.
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AGENTS AND BROKERS ERRORS
AND OMISSIONS POLICIES
—Cont’d

Adequate coverage, liability for fail-
ure to procure, § 48:44 to 48:52

Affirmatively advise and inform,
liability for, § 48:54 to 48:62

Answer, framing, § 48:3

Assisting insured in obtaining cover-
age, § 48:6

Burden of proof, § 48:12

Business record, establishing reli-
ability of, § 48:19

Change in coverage, failure to advise
of, § 48:58

Checklist, § 48:68

Comparative and contributory
negligence, § 48:21

Complaint, framing, § 48:2

Counseling agent or broker, § 48:27
to 48:34

Damages, § 48:22 to 48:26

Declaratory proceedings, litigating
coverage questions in, § 48:8 to
48:11

Defenses, § 48:48 to 48:52

Defenses against insured, § 48:7

Designation or determination of
agent or broker relationship,
§ 48:36

Expert testimony, § 48:14

Failure to procure insurance, liability
for, § 48:44 to 48:52

Fraud and misrepresentation, § 48:65

Initial investigation, § 48:5

Insolvent or unauthorized carriers,
liability for placing insurance
with, § 48:41

Juror questionnaire, illustrative,
§ 48:69

Jury instructions, illustrative, § 48:69
to 48:85

Jury, question for, § 48:20

Maintain insurance, failure to,
§ 48:53

Material information, failure to dis-
close; liability to insurer,
§ 48:63, 48:64
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AGENTS AND BROKERS ERRORS

AND OMISSIONS POLICIES
—Cont’d

Personal knowledge, establishing,
§ 48:17

Preliminary considerations, § 48:2 to
48:34

Preventing errors and omissions,
§ 48:27 to 48:34

Regularly conducted activity,
establishing, § 48:18

Responsibilities and duties of agent/
broker, § 48:37 to 48:40

Retroactive date dovetailing with
expiring coverage, duty provide
for, § 48:60

Scope note, § 48:1

Special duty advise and inform,
§ 48:57

Special relationship, additional duties
stemming from, § 48:62

Standard of care, § 48:13, 48:40

Statute of limitations, § 48:4

Strategy and analysis, § 48:2 to
48:34

Summary and practice pointers
checklist, § 48:68

Tail coverage, duty to purchase,
§ 48:61

Testimony at trial, § 48:14 to 48:19

Third parties, liability to, § 48:66

Unauthorized carriers, liability for
placing insurance with, § 48:41

AGREEMENTS

See index topic Contracts and Agree-
ments

AIRCRAFT

Garage liability exclusions, § 55:30

ALABAMA

Conflict of interest; independent
counsel doctrine, § 33:32

ALASKA

Conflict of interest; independent
counsel doctrine, § 33:33

ALTERNATIVE DISPUTE

RESOLUTION
Arbitration
see index topic Arbitration

ALTERNATIVE DISPUTE
RESOLUTION—Cont’d
Pleadings, § 14:14, 14:42

Pretrial scheduling and orders,
§ 20:29

AMBIGUITY
Discovery motions, § 19:39
Legal analysis regarding insurance
policy interpretation, § 1:5,
1:17,1:18
Motions and avoiding, § 19:4
Reasonable expectations, § 5:9

ANIMALS
Garage liability and garagekeepers
insurance, § 55:53

ANNUAL REPORTS

Discovery of documents; loss
documentation, § 17:37

ANSWERS

Agents and brokers errors and omis-
sions policies, § 48:3

Automobile insurance, § 51:41

Choice of law; illustrative form,
§9:30

Employee benefits, § 57:78

Inland marine insurance, § 54:51

Interpleader, § 13:14, 13:23

Interpleader; answer with
counterclaim, § 13:23

Interrogatories, § 16:12 to 16:16
Products liability insurance, § 46:34
Property and casualty insurance,

§ 52:62
Reservation of rights, § 8:25
Subrogation, § 42:56
Third-party practice, § 15:17

APPEAL AND REVIEW
Arbitration, § 11:62, 11:63
Attorneys’ fees; prevailing party,
§ 30:21 to 30:25
Discovery of documents; claim files,
§17:64
Duty to defend on, § 4:26

Expert witnesses, challenges to,
§ 24:75, 24:76
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Law AND PracTICE OF INSURANCE COVERAGE

APPEAL AND REVIEW—Cont’d
Jury verdict form and instructions;
judicial considerations, § 25:33
to 25:35
Reinsurance; arbitration, mediation
and litigation compared, § 41:76

APPEARANCE
Statements and examinations under
oath, § 3:12

APPLICATION

Fraud, concealment and misrepresen-
tation, § 37:13 to 37:21

APPRAISALS
Discovery of documents; loss
documentation, § 17:40
Garage liability and garagekeepers
insurance, § 55:61 to 55:66

ARBITRATION
AAA form for demanding arbitration,
§ 11:72

Generally, § 11:1 et seq.

Agreement
dismiss litigation, stay or, § 11:15
enforcement of agreement, below
jurisdiction, § 11:16
nuts and bolts, § 11:9
procedure, § 11:10
public policy, § 11:7
relevant law, § 11:11
scope, § 11:20
stay or dismiss litigation, § 11:15
types, § 11:8, 11:9

Appeals, § 11:62, 11:63

Arbitrators
generally, § 11:27 to 11:38
appoint, failure to, § 11:36
contract requirements, § 11:30
desired qualities, § 11:31
disqualification, § 11:38
ex parte contacts, § 11:37
failure to agree on, § 11:35
judicial involvement, § 11:34
method of selection, § 11:33, 11:34
multiple versus single, § 11:28
qualifications, § 11:29 to 11:31
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ARBITRATION—Cont’d
Arbitrators—Cont’d

selection of, generally, § 11:27 to
11:38

single versus multiple, § 11:28
sources for potential candidates,
§ 11:32
Asbestos-related claims dated June
19, 1995 (Wellington Agree-
ment), § 11:71
Attorneys’ fees and costs, § 11:51
Awards and remedies
generally, § 11:48 to 11:52
appeals, § 11:62, 11:63
attorneys’ fees and costs, § 11:51
components, § 11:48

confirmation or challenge of
award, below
declaratory relief, § 11:49
interest, § 11:52
permissible remedies, § 11:49 to
11:52
punitive damages, § 11:50
Bermuda insurer; sample clause for,
§ 11:69
Challenge of award. Confirmation or
challenge of award, below
Checklist, § 11:67
Choice of law, § 11:45
Confirmation or challenge of award
generally, § 11:53 to 11:61
applicable standards, § 11:56 to
11:61
corruption, award achieved by,
§ 11:57 to 11:61

fraud, award achieved by, § 11:57
to 11:61

judicial review, § 11:55

manifest disregard of law, award
in, § 11:61

misconduct by arbitrators, § 11:59

procedures, § 11:54

undue means, award achieved by,
§ 11:57 to 11:61

valid grounds, § 11:56
Contra proferentem rule, § 11:23
Declaratory relief, § 11:49
Discovery, § 11:40 to 11:43



INDEX

ARBITRATION—Cont’d

Enforcement of agreement
generally, § 11:12 to 11:25
arbitrability, § 11:18 to 11:21
consolidation, § 11:17
contra proferentem rule, § 11:23
defensive effort to stay or dismiss

litigation, § 11:15
non-parties, rights of, § 11:25
offensive action to compel, § 11:14
preemption and state law prohibi-

tion, § 11:22
procedure for, § 11:13 to 11:17
scope of agreement, § 11:20
service-of-suit and arbitration

clauses, § 11:23
state law prohibition and preemp-

tion, § 11:22
timing and jurisdiction, § 11:16

Ex parte contacts, § 11:37

Forms, illustrative
AAA form for demanding arbitra-

tion, § 11:72
generally, § 11:68 to 11:74
asbestos-related claims dated June

19, 1995 (Wellington Agree-

ment), § 11:71
Bermuda insurer, § 11:69
broad, generic clauses, § 11:68 to

11:74
Lloyd’s of London, sample clause

from, § 11:70
sources of information, rules and

forms, § 11:73

Hearings, § 11:44 to 11:47

Initial conference, § 11:39

Initiation, § 11:26

Interest, § 11:52

International insurance arbitration;

policies prescribing foreign
situs, § 11:64 to 11:66
Judicial involvement, § 11:34
Judicial review of award, § 11:55
Lloyd’s of London, sample clause
from, § 11:70

Manifest disregard of law, award in,
§ 11:61

New York Convention, removal
under, § 11:66

ARBITRATION—Cont’d

Objectives, § 11:5, 11:6
Preclusion, § 11:47
Preemption, state law prohibition
and, § 11:22
Preliminary considerations, § 11:5,
11:6
Privileges, § 11:43
Pros and cons, § 11:4
Public policy, § 11:7
Punitive damages, § 11:50
Reinsurance
generally, § 41:39 to 41:43, 41:62
to 41:79
appeal of wards, § 41:76
arbitrator, appointment of, § 41:40,
41:64
demand for arbitration; illustrative
pleading, § 41:81
discovery, § 41:73
enforcement and appeal of wards,
§ 41:76
expediency, § 41:68
initiating, § 41:63, 41:64
legacy, § 11:3
litigation compared, § 41:67 to
41:79
mediation and, § 41:62
mediation compared, § 41:67 to
41:79
multiple claims, § 41:72
panel, selecting, § 41:65
prearbitration matters, § 41:53 to
41:61
Remedies. Awards and remedies,
above
Scope note, § 11:1
Service-of-suit and arbitration
clauses, § 11:23
Sources of information, rules and
forms, § 11:73
Strategy, § 11:5, 11:6
Subrogation, § 42:29, 42:35
Summary and practice pointers
checklist, § 11:67

ARCHITECT/ENGINEER’S

LIABILITY POLICIES
Construction insurance
generally, § 45:42 to 45:46
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Law AND PracTicE oF INSURANCE COVERAGE

ARCHITECT/ENGINEER’S
LIABILITY POLICIES
—Cont’d

Construction insurance—Cont’d
CGL policy, § 45:43
cost estimates, exclusions for,
§ 45:45
professional errors and omissions
policy, § 45:44
surveys on subsurface conditions,

exclusion for surveys on,
§ 45:46

ASBESTOS

Arbitration; asbestos-related claims
dated June 19, 1995 (Wellington
Agreement), § 11:71

Environmental coverage exclusions,
§ 44:65

Jury verdict form and instructions,
§ 25:20

Settlement, policyholder’s perspec-
tive; illustrative form, § 31:51

ASSAULT AND BATTERY
Bodily injury and personal injury
exclusions, § 6:21
Intentional acts, § 34:10, 34:11

ASSIGNMENT
Attorneys’ fees, § 30:15
Subrogation and, § 42:7, 42:8

ATTORNEYS
Arbitration; attorneys’ fees and costs,
§ 11:51
Automobile insurance and strategies
for, § 51:7 to 51:9
Cumis counsel and reservation of
rights, § 8:15, 8:16
Depositions
conduct, attorney’s, § 18:18
Discovery of documents
attorney-client privilege, § 17:78
work-product privilege, § 17:79
Employment practices liability insur-
ance, § 56:17
Ethical issues
see index topic Conflict of Interest
Fees
see index topic Attorneys’ fees
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ATTORNEYS—Cont’d
Inland marine insurance; litigation
issues
insured’s attorney, for, § 54:15 to
54:18
insurer’s attorney, for, § 54:9 to
54:14
Interpleader and attorneys’ fees
joint motion to dismiss with
attorneys’ fees, § 13:27
timely discharge from action,
§ 13:18
Motions; importance of local counsel,
§19:3
Privileged communications, attorney-
client
depositions, § 18:34, 18:35
discovery of documents, § 17:78
ERISA, § 57:32,57:33
first-party bad faith, § 28:5
non-legal functions, attorneys
performing, § 18:35
Products liability insurance; attorney
for insured and preliminary
considerations, § 46:7 to 46:11
Reservation of rights, § 8:12 to 8:16
Statements and examinations under
oath, § 3:19, 3:56
Third-party bad faith defenses;
advice of counsel, § 29:35
Work-product privilege
depositions, § 18:34, 18:35
discovery of documents, § 17:79
first-party bad faith and preparing
for deposition senior claims
executives, § 28:8

ATTORNEYS’ FEES

Generally, § 30:1 et seq.

Admissions, requests; illustrative
form, § 30:51

Agents and brokers errors and omis-
sions policies, § 48:24

Appeals; prevailing party, § 30:21 to
30:25

Arbitration, § 11:51

Assignment of, § 30:15

Basis for claim, § 30:3 to 30:9

Calculating fees, § 30:45, 30:46



INDEX

ATTORNEYS’ FEES—Cont’d

Combined claims, § 30:46
Contingency risk multiplier, § 30:41
Damages, § 27:13, 27:25
Determination of amount, § 30:31
Discrete claims, § 30:45
Enforcement of judgments against
insurers, § 30:48 to 30:50
ERISA, § 57:73
Evaluation of case, § 30:42, 30:43
Expert testimony, § 30:44
Factors to be considered, § 30:32 to
30:40
First-party bad faith, § 28:48
Forms, illustrative;
admissions, requests for, § 30:51
interrogatories, § 30:52
production, request for, § 30:53
Insolvency of judgment debtor
insurer, § 30:50
Interpleader
joint motion to dismiss with
attorneys’ fees, § 13:27
timely discharge from action,
§ 13:18
Interrogatories; illustrative form,
§ 30:52
Motions, § 19:65
Parties entitled to, § 30:10 to 30:15
Pleading entitlement to fees, § 30:30
Pre-suit work, right to fees for,
§ 30:29
Prevailing party, § 30:16 to 30:27
Production, request for; illustrative
form, § 30:53
Recovery of, right to fees incurred
for, § 30:28
Scope note, § 30:1
Timeliness of fee request, § 30:47

AUTOMOBILE INSURANCE

Generally, § 51:1 et seq.

Attorneys, strategies for, § 51:7 to
51:9

Bodily injury and personal injury
exclusions, § 6:23

Business exclusions, § 51:18, 51:19

Collision/comprehensive coverage,
§ 51:20, 51:21

AUTOMOBILE INSURANCE

—Cont’d

Commercial auto coverage
generally, § 51:22 to 51:27
covered vehicle designation,

§ 51:22

employees covered, § 51:24
exclusions, § 51:26
lessors/lessees, § 51:24
persons insured, § 51:23 to 51:25
trucker’s policy, § 51:27

Cooperate, breach of duty to; illustra-
tive form, § 36:22

Discovery, § 51:36
Employees covered, § 51:24
Expert witnesses, § 24:5
Forms, illustrative
answer, § 51:41
complaint, § 51:40

Garage liability and garagekeepers
insurance
see index topic Garage Liability
and Garagekeepers Insurance

Hit and run vehicle; uninsured motor
vehicle, § 51:31

Household limitations, § 51:13,
51:44

Jury instructions, sample
generally, § 51:42 to 51:48
family member, § 51:44
new vehicle, § 51:43
no-fault coverage, § 51:48
permissive use, § 51:45
truck, noncovered use of, § 51:47
Uninsured Motorist Act, § 51:46

Lessors/lessees, § 51:24

Litigation strategies
insured’s perspective, § 51:37
insurer’s perspective, § 51:38

Livery conveyance, exclusions for
use as, § 51:19

Losses insured, § 51:5, 51:17

No-fault coverage; jury instructions,
§ 51:48

Permissive users, § 51:14, 51:45

Personal auto coverage, § 51:13 to
51:21
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AUTOMOBILE INSURANCE
—Cont’d
Persons insured
commercial auto coverage, § 51:23
to 51:25
personal auto coverage, § 51:13 to
51:21
Policy or polices applicable, § 51:6
Practice pointers, § 51:39
Public or livery conveyance, exclu-
sions for use as, § 51:19
Replacement vehicles, § 51:16
Scheduled vehicles, § 51:15, 51:16
Scope note, § 51:1
Strategies for counsel, § 51:7 to 51:9
Summary of coverage issues, § 51:2
to 51:6
Trucker’s policy, § 51:27, 51:47
Uninsured Motorist Act; jury instruc-
tions, § 51:46
Uninsured motorist carrier and
pendency of tort suit, litigating
coverage during; intervention,
§ 12:24
Use-for-profit exclusions, § 51:18,
51:19
‘What vehicle is insured, § 51:4
Who is insured, § 51:3

AWARDS
Arbitration
see index topic Arbitration

BAD FAITH
Damages, § 27:3, 27:19, 27:24
Defend, duty to; illustrative jury
charges, § 4:45
Expert witnesses, § 24:7
First-party bad faith
see index topic First-Party Bad
Faith
Inland marine insurance, § 54:14

Lost or incomplete policies, § 40:25,
40:26

Ocean marine insurance; jury
charges, § 53:45

Pleadings, § 14:30

Reinsurance; illustrative pleading,
§ 41:82
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BAD FAITH—Cont’d
Settlement, insurer’s perspective;
drafting concerns, § 32:39
Third-party bad faith
see index topic Third-Party Bad
Faith

BANKRUPTCY
Directors and officers liability insur-
ance, effect on, § 47:50
Insolvency of insurer
see Insolvency of Insurer

BATTERY
See index topic Assault and Battery

BENCH TRIAL
Directed verdict or judgment, motion
for, § 19:57 to 19:59

Pretrial evidence rulings; motions,
§19:54

BERMUDA
Arbitration clause for Bermuda
insurer, sample, § 11:69

BIAS
Collateral attack on expert’s
opinions; neutralizing
opposition’s expert, § 24:56
Jury selection and communication
with jury, § 21:43, 21:48

BID PROPOSALS
Discovery of documents, § 17:14

BIFURCATION OF CLAIMS
Third-party bad faith, § 29:9

BIRDS
Garage liability and garagekeepers
insurance, § 55:53

BODILY INJURY AND PERSONAL
INJURY
Generally, § 6:1 et seq.
Assault and battery exclusions,
§ 6:21
Bodily injury coverage, generally,
§ 6:12 to 6:25
Breach of contract for insured, com-
plaint for, § 6:46
Checklist, § 6:42
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BODILY INJURY AND PERSONAL
INJURY—Cont’d

Declaratory judgment actions, § 6:6,
6:10

Declaratory judgment complaint for
insurer; illustrative form, § 6:45

Declination of coverage letter;
illustrative form, § 6:44

Defend and indemnify, evaluation of
duty to, § 6:4 to 6:7

Definitions, § 6:11

Development of coverage for, § 6:11

Discovery, planning, § 6:38, 6:39

Disparagement, § 6:32

Employment practices liability insur-
ance, § 56:5, 56:6, 56:23

Employment-related exclusions,
§ 6:22

Entry, wrongful entry, § 6:31

Enumerated offenses and relation to
tort law, § 6:28 to 6:33

Eviction, wrongful, § 6:31

Exclusions
generally, § 6:19 to 6:25
assault and battery, § 6:21
automobiles, § 6:23
employment-related, § 6:22
intentional acts, § 6:35
intentional injury, § 6:20

penal statute or ordinance, viola-
tion of, § 6:36

pollution, § 6:25
professional services, § 6:24

publication of material known to
be false, § 6:34

False arrest, detention or imprison-
ment, § 6:29

First publication of material; exclu-
sions, § 6:37

Foreseeability, role of, § 6:15

Forms, illustrative

breach of contract for insured,
complaint for, § 6:46

declaratory judgment complaint for

insurer, § 6:45

declination of coverage letter,
§ 6:44
reservation of rights letter, § 6:43

BODILY INJURY AND PERSONAL

INJURY—Cont’d
Garage liability and garagekeepers
insurance, § 55:75
Indemnify, evaluation of duty to
defend and, § 6:4 to 6:7
Intentional acts, exclusions, § 6:35
Intentional injury exclusions, § 6:20
Libel, § 6:32
Malicious prosecution, § 6:30
Motion practice, resolution of cover-
age issues by, § 6:40
Number of occurrences, § 6:17
Occurrence requirement
generally, § 6:13 to 6:18
accident component, § 6:14
foreseeability, role of, § 6:15
number of occurrences, § 6:17
trigger of coverage, § 6:16
unintended acts versus unintended
results, § 6:16
Penal statute or ordinance, violation
of; exclusions, § 6:36
Personal injury coverage, generally,
§ 6:26 to 6:37
Planning discovery, § 6:38, 6:39
Post-complaint developments, effect
of, § 6:10
Privacy, invasion of, § 6:32
Publication of material known to be
false; personal injury exclusions,
§ 6:34
Reservation of rights letter, § 6:43
Reserving rights and declining cover-
age, § 6:5
Resolution of coverage issues by
motion practice, § 6:40
Scope note, § 6:1
Securing defense and indemnity,
insured, § 6:8 to 6:10
Settlement of underlying action,
§ 6:7
Slander, libel and disparagement,
§6:32
Summary and practice pointers
checklist, § 6:42
Trial strategy, § 6:41
Trigger of coverage
bodily injury, § 6:16
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BODILY INJURY AND PERSONAL
INJURY—Cont’d
Trigger of coverage—Cont’d
personal injury, § 6:27
Unintended acts versus unintended
results, § 6:16
Wrongful entry, eviction and invasion

of private occupancy defense,
§6:31

BOEING V. AETNA CASUALTY
AND SURETY CO.
Environmental coverage, sample
verdict form, § 25:39
Jury verdict form and instructions
caused by accident, sample jury
instructions, § 25:73
environmental coverage, sample
verdict form, § 25:39
expected or intended, sample jury
instructions, § 25:70
pollution exclusions, sample jury
instructions, § 25:60
property damage, sample jury
instructions, § 25:89

BONDS

Unauthorized foreign insurer required
to post; motions, § 19:29

BRODERICK INVESTMENT CO. V.
HARTFORD ACCIDENT &
INDEMNITY CO.

Environmental coverage, sample
verdict form, § 25:40
Jury verdict form and instructions
damage or injury during policy
expected or intended, sample jury
instructions, § 25:69

owned property exclusion, sample
jury instructions, § 25:95

period, sample jury instructions,

pollution exclusions, sample jury
instructions, § 25:59

BROKERS
Damages, § 27:14, 27:28
Depositions, § 18:30

Discovery of documents, § 17:12 to
17:17,17:55

Index-10

BROKERS—Cont’d
Errors and omissions policies
see index topic Agents and Brokers
Errors and Omissions Policies
Expert witnesses, § 24:6

BUILDER'’S RISK COVERAGE

Construction insurance, § 45:25,
45:26

BUSINESS RISK

Products liability insurance and
exclusion, § 46:14

CALIFORNIA

Conflict of interest; independent
counsel doctrine, § 33:25 to
33:30

First-party bad faith; reverse bad
faith, § 28:40

Settlement and waiver, insurer’s
perspective; illustrative form,
§ 32:63

CANCELLATION OF POLICY

Generally, § 39:1 et seq.

Checklist, § 39:33

Declaratory relief; illustrative form,

§ 39:38, 39:39

Forms, illustrative
breach of contract, § 39:35
complaint, § 39:35 to 39:39
declaratory relief, § 39:38, 39:39
fraud by insured, § 39:39
insurance policy, § 39:37
interpleader, § 39:38

nullity of policy, declaratory judg-
ment as to, § 39:39
written instrument, cancellation of,
§ 39:36
Fraud by insured; illustrative form,
§ 39:39
Grounds for cancellation by insurer,
§ 39:17 to 39:22
Interpleader; illustrative form,
§ 39:38
Mutual consent, by, § 39:27
New policy substitution for existing
policy, § 39:26
Non-renewal, § 17:57 to 17:59
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CANCELLATION OF POLICY
—Cont’d
Notice of cancellation to insured,
§ 39:5 to 39:11

Nullity of policy, declaratory judg-
ment as to; illustrative form,
§ 39:39

Practice tips
insured, for, § 39:2
insurer, for, § 39:2
Repayment of unearned premium
upon cancellation, § 39:2 to
39:16
Scope note, § 39:1
Summary and practice pointers
checklist, § 39:33
Surrender of polity to insurer,
§ 39:25
Unilateral cancellation
grounds for cancellation by
insurer, § 39:17 to 39:22
insured, by, § 39:23 to 39:26
insurer, by, § 39:4 to 39:22
new policy substitution for existing
policy, § 39:26
notice of cancellation to insured,
§ 39:5 to 39:11
repayment of unearned premium
upon cancellation, § 39:2 to
39:16
surrender of polity to insurer,
§ 39:25

Wrongful cancellation by insurer,
§ 39:28 to 39:32

CANRON, INC. V. FEDERAL INS.
Cco
Jury verdict form and instructions
environmental coverage, sample
expected or intended, sample jury
instructions, § 25:66
notice, sample jury instructions,
§ 25:78
pollution exclusions, sample jury
instructions, § 25:57
reasonableness of settlement,

sample jury instructions,
§ 25:107

CANRON, INC. V. FEDERAL INS.
CoO.
Environmental coverage, sample
verdict form, § 25:46

CARBON MONOXIDE FUMES

Environmental coverage exclusions,
§ 44:66

CARGO POLICY
Ocean marine insurance

see index topic Ocean Marine
Insurance

CASE MANAGEMENT
Conferences, § 20:6

Orders (“CMO™), § 20:7 to 20:9,
20:32

CASUALTY INSURANCE

See index topic Property and Casu-
alty Insurance

CAUSATION
Property and casualty insurance
see index topic Property and Casu-
alty Insurance

CAUSED BY ACCIDENT
Jury instructions, sample
excerpt from Boeing v. Aetna
Casualty and Surety Co.,
§ 25:73
excerpt from Olin Corp. v INA,
§ 25:74
excerpt from Stonewall Ins. Co. v.
National Gypsum, § 25:75

CHECKLISTS

Admissions, request for, § 16:29

Adpvertising and advertising injury,
§7:33

Agents and brokers errors and omis-
sions policies, § 48:68

Arbitration, § 11:67

Bodily injury and personal injury,
§ 6:42

Cancellation of policy, § 39:33

Choice of law, § 9:25

Construction and interpretation,
§1:19

Cooperate, duty to, § 36:21

Index-11
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CHECKLISTS—Cont’d

Cross-examination, § 26:30
Defend, duty to, § 4:31
Depositions, § 18:51
Directors and officers liability insur-
ance
discovery, § 47:51, 47:52
summary and practice pointers,
§ 47:53
Discovery of documents, § 17:81
Employee benefits, § 57:76
Employment practices liability insur-
ance, § 56:22
Expert witnesses, selecting, § 24:77
Final arguments, § 22:11
First-party bad faith, § 28:50
Fortuity and nonfortuity, § 35:27
Fraud, concealment and misrepresen-
tation, § 37:31
Garage liability and garagekeepers
insurance, § 55:92
Homeowners insurance, § 50:27
Inland marine insurance, § 54:48
Insolvency of insurer, § 58:27
Intellectual property coverage claims,
§7:33
Intentional acts, § 34:32
Interpleader, § 13:19
Interrogatories, § 16:29
Investigation, § 2:25, 2:27
Jury selection and communication
with jury, § 21:35, 21:55
Jury verdict form and instructions,
§ 25:37
Lost or incomplete policies, § 40:27
Master investigator checklist, § 2:27
Ocean marine insurance, § 53:29
Opening statements, § 22:11
Other insurance, § 38:21
Pendency of tort suit, litigating cover-
age during, § 12:26
Pleadings, § 14:43
Presentation of case in chief, § 23:53
Pretrial scheduling and orders,
§ 20:31
Products liability insurance, § 46:32
Professional liability, § 49:24

Index-12

CHECKLISTS—Cont’d

Property and casualty insurance,
§ 52:61

Reasonable expectations, § 5:17

Reinsurance, § 41:80

Reservation of rights, § 8:27

Settlement; policyholder’s perspec-
tive, § 31:49

Statements and examinations under
oath, § 3:46

Subrogation, § 42:54

Third-party bad faith, § 29:46

CHOICE OF LAW
Generally, § 9:1 et seq.
Abstention, § 9:20
Acceptance, § 9:6
Advertising and advertising injury,
§7:10
Affirmative defenses, § 9:30
Alternate rules, § 9:14 to 9:18
Answer, § 9:30
Applications to court, § 9:31
Arbitration, § 11:45
Checklist, § 9:25
Conflict of laws and, § 19:23
Constitutional limitations, § 9:19
Contract provisions
illustrative, § 9:26 to 9:32
place of contract, § 9:3 to 9:7
Delivery, § 9:6
Domicile, § 9:13
Execution of contract, § 9:5
Federal court versus state court,
§ 9:20, 9:21
Foreign law, motion under FRCP
44.1, § 9:32
Forms, illustrative, § 9:26 to 9:32
Governing law in contract action;
jury charges, § 9:33
Governmental interest analysis,
§ 9:16
Inland marine insurance, § 54:10
Insured object, § 9:10
Intellectual property coverage claims,
§7:10
Intentions of insurer and insured,
§9:18



INDEX

CHOICE OF LAW—Cont’d

Judicial notice, notice of intent to

request, § 9:31, 9:32
Jury charges, illustrative, § 9:33, 9:34
Lost or incomplete policies, § 40:21
Mailing, § 9:6
Method, § 9:23
Motions, § 19:18, 19:21 to 19:24
Negotiation, § 9:4
Occurrence, § 9:11
Performance, § 9:9
Place of contract, § 9:3 to 9:7, 9:28
Pleadings, § 9:29, 9:30
Premium payments, § 9:7
Pretrial scheduling and orders, § 20:5
Procedure, § 9:22 to 9:24
Proof, nature of, § 9:24
Residence, § 9:12
Scope note, § 9:1
Significant contacts, § 9:15
Specified state, § 9:27
State court versus federal court,

§ 9:20, 9:21
Statutory mandates, § 9:17
Strategies and objectives, § 9:2

Summary and practice pointers
checklist, § 9:25

CLAIMS
Discovery of documents
anticipated coverage, § 17:16
appeal or review procedures and
related documentation,
§ 17:64
files, § 17:62 to 17:64
manuals, memos, guidelines and
training materials, § 17:16,
17:60, 17:61
potential claims, § 17:28
similar claims, § 17:61
Statements and examinations under
oath and letter for denials;
illustrative form, § 3:54

CLOSING ARGUMENTS
See index topic Final Arguments

COBRA
ERISA regulation, § 57:35 to 57:41
Rights initial notice, § 57:81

COMMUTATION
Reinsurance, § 41:29

COMPENSATORY DAMAGES
Third-party bad faith, § 29:40

COMPETENCY
Cross-examination, § 26:14

COMPLAINT
See index topic Pleadings

COMPLETED OPERATIONS

Environmental coverage exclusions,
§ 44:77 to 44:81

COMPLETED OPERATIONS AND
PRODUCTS HAZARDS
COVERAGE

Construction insurance, § 45:23,
45:24

CONCEALMENT

See index topic Fraud, Concealment
and Misrepresentation

CONCURRENT CAUSATION

Environmental coverage exclusions,
§ 44:75

CONDITION PRECEDENT

Statements and examinations under
oath, § 3:37

CONFERENCES
Arbitration, § 11:39
Case management conferences,
§ 20:6
Discovery, § 19:40

CONFIDENTIALITY

Depositions, protective orders and
motion to quash notice of;
illustrative form, § 18:56, 18:57

Discovery of documents; objections
raised, § 17:77 to 17:79

Privileges
see index topic Privileges
Reinsurance, § 41:45, 41:46
Settlement
insurer’s perspective
drafting concerns, § 32:42
illustrative form, § 32:68

Index-13
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CONFIDENTIALITY—Cont’d
Settlement—Cont’d

policyholder’s perspective, § 31:46

CONFLICT OF INTEREST
Generally, § 33:1 et seq.
Actual or potential conflicts, strate-

gies for handling, § 33:6 to 33:8

Control litigation, insurer’s right to,
§ 33:19

Cumis counsel, § 8:15, 8:16

Defend counsel, duty to, § 33:10 to
33:24

Defense counsel, ethical obligations
of, § 33:13 to 33:24

Independent counsel doctrine,
§ 33:25 to 33:38

Issues to raise with clients, § 33:2 to
33:8

Objectives, § 33:2 to 33:8

Potential or actual conflicts, strategies

for handling, § 33:6 to 33:8
Reservation of rights, raised by,
§ 8:12 to 8:16
Scope note, § 33:1
Settlement issues, § 33:20 to 23
Strategy, § 33:2 to 33:8
Tripartite relationship between
insurer, insured and insured’s
defense counsel, § 33:9

CONFLICT OF LAWS
Choice of law, § 19:23

CONSENT
Cancellation of policy, § 39:27

CONSEQUENTIAL DAMAGES
Agents and brokers errors and omis-
sions policies, § 48:23
Ilustrative jury charges
first-party claims, § 27:18
third-party claims, § 27:24
Third-party actions, § 27:6
Third-party bad faith, § 29:41

CONSOLIDATION
Arbitration agreement, enforcement
of, § 11:17

CONSTITUTIONAL LAW
Choice of law, § 9:19

Index-14

CONSTRUCTION AND

INTERPRETATION
Generally, § 1:1 et seq.
Ambiguity determination, importance
of, § 1:5,1:17,1:18
Checklist, § 1:19
Contra proferentem doctrine, § 1:11,
1:12
Estoppel, § 1:7, 1:15, 1:16
Forms
declaratory judgment interpreting
relevant policy terms, sample
complaint seeking, § 1:21
discovery requests seeking infor-
mation relevant to policy
interpretation, sample, § 1:22
illustrative forms, clauses or plead-
ings, § 1:20, 1:21
Illustrative forms, clauses or plead-
ings, § 1:20, 1:21
Incontestability clauses, § 37:25
Intentional acts, § 34:5 to 34:20
Jury charges, illustrative, § 1:22
Legal analysis regarding policy inter-
pretation, § 1:3 to 1:18
Modern approaches, § 1:4, 1:11, 1:12
Pleadings, illustrative, § 1:21
Policy interpretation rules as crucial,
§ 1:3to 1:18
Reasonable expectation doctrine,
§ 1:13
Reformation doctrine, application of,
§ 1.7
Regulatory estoppel, policy drafting
history as interpretative tool and
basis for, § 1:15,1:16
Restatement (Second) of Contracts
Sections 206, 208 and 211
application, § 1:14
Scope note, § 1:1
Sophisticated insured, § 1:12
Specialized rules, § 1:9
Statutory authorities controlling inter-
pretation of certain policy types,
§1:8
Strategic issues to raise with client,
§1:2
Summary and practice pointers
checklist, § 1:19



INDEX

CONSTRUCTION AND
INTERPRETATION—Cont’d
Threshold ambiguity determination,
§1:17,1:18
Traditional approaches, § 1:4, 1:6 to
1:10
Waiver and estoppel, § 1:7

CONSTRUCTION INSURANCE

Generally, § 45:1 et seq.

All risk and named peril policies,
burden of proof differences
between, § 45:27

Architect/engineer’s liability policies

generally, § 45:42 to 45:46

CGL policy, § 45:43

cost estimates, exclusions for,
§ 45:45

professional errors and omissions
policy, § 45:44

surveys on subsurface conditions,
exclusion for surveys on,
§ 45:46

Builder’s risk coverage, § 45:25,
45:26

Burden of proof differences between

all risk and named peril policies,

§ 45:27
Care, custody and control exclusions,
§ 45:17
Causation problems
generally, § 45:36 to 45:39
concurrent causation, § 45:37,
45:39
efficient proximate cause tests,
§ 45:38
Checklist, § 45:50
Completed operations and products
hazards coverage, § 45:23,
45:24
Concurrent causation, § 45:37, 45:39
Contract liability exclusions, § 45:12
Defective design exclusions, § 45:32
Defective workmanship/construction
exclusions, § 45:31
Discovery, § 45:47 to 45:49
Document requests, § 45:49
Earth movement exclusions, § 45:33

Efficient proximate cause tests,
§ 45:38

CONSTRUCTION INSURANCE

—Cont’d
Engineer’s liability policies.
Architect/engineer’s liability
policies, above
Exceptions within exclusions,
§ 45:35
Exclusions
generally, § 45:11 to 45:22
care, custody and control, § 45:17
contract liability, § 45:12
joint venture, § 45:21
pollution, § 45;22
product, § 45:13
sistership, § 45:18 to 45:20
work, § 45:14 to 45:16
Implied all risk defenses
generally, § 45:28 to 45:30
external cause limitations, § 45:30
fortuitous loss requirement,
§ 45:29
Interrogatories, § 45:48, 45:49
Joint venture exclusions, § 45:21
Jury charges
generally, § 45:51 to 45:53
builder’s risk policy, claim under,
§ 45:52
CGL policy, claim under, § 45:53
Liability insurance, § 45:3
Loss of use claims, § 45:7, 45:8

1973 policy forms, § 45:6, 45:8 to
45:10

Occurrence; 1973 and 1986 policy
definitions, § 45:9, 45:10

Pre-1986 forms, § 45:5, 45:6
Product exclusions, § 45:13

Products hazards coverage, § 45:23,
45:24

Property damage definition, § 45:4 to
45:8

Scope note, § 45:1

Sistership exclusions, § 45:18 to
45:20

Sue and labor clauses, § 45:40

Summary and practice pointers
checklist, § 45:50

Summary of coverage issues, § 45:2
Termination of coverage, § 45:41
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CONSTRUCTION INSURANCE
—Cont’d
Work exclusions, § 45:14 to 45:16

CONTRACTS AND AGREEMENTS
Arbitration agreement
see index topic Arbitration
Bodily injury and personal injury;
complaint for breach of contract
for insured, § 6:46
Breach of contract
pleadings, § 14:26
Cancellation of policy
see index topic Cancellation of
Policy
Choice of law
illustrative provisions, § 9:26 to
9:32
place of contract, § 9:3 to 9:7
Cooperate, duty to; standard contract
language, § 36:2, 36:3
Damages, § 27:2, 27:5
Directors and officers liability insur-

ance; breach of contract exclu-
sion, § 47:30

Duty to defend and complaint for
breach of; illustrative form,
§ 14:49
First-party bad faith and contract
action, § 28:23, 28:24, 28:34
Garage liability exclusions, § 55:20
Limitation of actions

see index topic Limitation of
Actions

Pendency of tort suit, litigating cover-
age during; breach of extra-
contractual duties, § 12:14

Property and casualty insurance;
contractual exceptions, § 52:9

Reformation of insurance contract,
complaint for; illustrative form,
§ 14:49

Reinsurance
see index topic Reinsurance
Subrogation, § 42:33

CONTRADICTION
Cross-examination, § 26:16

Index-16

CONTRA PROFERENTEM
DOCTRINE

Arbitration agreement, enforcement
of, § 11:23

Construction and interpretation of
insurance policy, § 1:11, 1:12

Sophisticated insured, application to,
§ 1:12

CONTRIBUTION
Pleadings, § 14:9
Subrogation, § 42:9, 42:10

COOPERATE, DUTY TO
Generally, § 36:1 et seq.

Breach of clause, specific conduct
constituting, § 36:10 to 36:15

Checklist, § 36:21
Defenses, § 36:4 to 36:9, 36:16 to
36:20, 36:23
Estoppel, § 36:18
False statements by insured, § 36:14
Forms, illustrative
generally, § 36:22 to 36:25
automobile liability policy;
declaratory judgment com-
plaint, § 36:22
production of documents, request
for, § 36:24, 36:25
special defense, § 36:23
Fraud or collusion, § 36:10
Information, failure to provide,
§ 36:15
Jury instructions, § 36:26

Litigating failure to cooperate, § 36:4
to 36:9

Pretrial or trial proceedings, failure to
participate in, § 36:11 to 36:13

Production of documents, request for;
illustrative form, § 36:24, 36:25

Scope note, § 36:1

Special defense; illustrative form,
§ 36:23

Standard contract language, § 36:2,
36:3

Substantial prejudice, lack of;
defense, § 36:20

Summary and practice pointers
checklist, § 36:21
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COOPERATE, DUTY TO—Cont’d
Trial proceedings, failure to partici-
pate in, § 36:11 to 36:13
Waiver, § 36:17

COOPERATION
Defenses when sued by policyholder;
pleadings, § 14:17
Duty to defend, § 4:30, 4:38, 4:39
Statements and examinations under
oath and lack of cooperation
letter; illustrative form, § 3:53

COPYRIGHT

See index topic Intellectual Property
Coverage Claims

CORPORATIONS
Depositions, § 18:11, 18:54
Products liability insurance; merger

and successor corporations,
§ 46:9

CORRESPONDENCE
Discovery of documents

broker’s and agent’s files, § 17:13

communications and filings with
insurance regulators and/or
ISO, § 17:53

history of coverage and/or claims,
policyholder documents
regarding, § 17:9

CORRUPTION

Arbitration award, confirmation or
challenge of, § 11:57 to 11:61

COSTS AND FEES
See index topic Attorneys’ Fees
Jury instructions; defense costs,
§ 25:104
Pollution claims, duty to defend;
defense costs, § 44:8 to 44:13

COUNTERCLAIMS
Third-party practice; illustrative
form, § 15:17
COUNTERCLAIMS AND
Subrogation, § 42:34

CREDENTIALS

Collateral attack on expert’s
opinions; neutralizing

CREDENTIALS—Cont’d
opposition’s expert, § 24:57

CRIMINAL CONDUCT AND
CONVICTION
Intentional acts, § 34:13
Subrogation, § 42:51 to 42:53

CROSS-CLAIMS

Interpleader; timely discharge from
action, § 13:15

CROSS-EXAMINATION
Advocacy skills
generally, § 26:7 to 26:29
avoid hostility, § 26:23
demeanor, § 26:22
leading questions, § 26:24
limit cross-examination to
important points, § 26:21
listen to witness answer, § 26:27
organize notes by topic, § 26:28
shifting topics, § 26:26
short, simple questions, § 26:25
Avoid hostility, § 26:23
Bias, § 26:15
Competency, § 26:14
Contradiction, § 26:16
Credibility of witness
generally, § 26:20
bias, § 26:15
competency, § 26:14
contradiction, § 26:16
prior bad acts, § 26:17
prior conviction, § 26:19
prior inconsistent statement,
§ 26:18
Demeanor, § 26:22
Expert witnesses, § 26:20
Factual issues, § 26:5
Favorable testimony, § 26:12
Generally, § 26:1 et seq.
Leading questions, § 26:24
Liability issues, § 26:4
Limitations, § 26:10, 26:21
Listen to witness answer, § 26:27
Notes, § 26:28
Objectives for insured, § 26:5, 26:6
Objectives for insurer, § 26:2 to 26:4

Index-17
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CROSS-EXAMINATION—Cont’d

Organize notes by topic, § 26:28
Policy issues, § 26:6
Practice pointers checklist, § 26:30
Preliminary considerations
generally, § 26:8
for insured, § 26:5, 26:6
for insurer, § 26:2 to 26:4
Preparation for insured, § 26:5, 26:6
Preparation for insurer, § 26:2 to
26:4
Prior bad acts, § 26:17
Prior conviction, § 26:19
Prior inconsistent statement, § 26:18
Recross-examination, § 26:11
Scope note, § 26:1
Scope of cross-examination, § 26:9
Shifting topics, § 26:26
Short, simple questions, § 26:25
Strategy for insured, § 26:5, 26:6
Strategy for insurer, § 26:2 to 26:4
Summary, § 26:30

Themes, development of, generally,
§ 26:7 to 26:29

CUMIS COUNSEL

Conflict of interest, § 33:26
Reservation of rights, § 8:15, 8:16

DAMAGE OR INJURY

Broderick Investment v. Hartford
Accident & Indemnity, excerpt
from, § 25:98

Olin Corp. v. INA, excerpt from,

§ 25:97

Stonewall Ins. Co. v. National

Gypsum, excerpt from, § 25:96

DAMAGES
Agent, recovery from, § 27:14, 27:28

Agents and brokers errors and omis-
sions policies, § 48:22 to 48:26

Allocation of damages, § 27:8
Attorney’s fees, § 27:13, 27:25
Bad faith, § 27:3, 27:19, 27:24

Broker, recovery from, § 27:14,
27:28

Cancellation of policy, wrongful,
§ 39:32

Index-18

DAMAGES—Cont’d

Consequential damages, § 27:6,
27:18, 27:24
Contract, breach of, § 27:2, 27:5
Declaratory judgment, § 27:25
Defend, duty to; illustrative jury
charges, § 4:46, 4:47
Emotional distress, § 27:11, 27:26
Environmental coverage; “‘as dam-
ages,” § 44:14 to 44:19
Excess judgment, § 27:24
Excess of policy limits, § 27:23
Exhaustion of policy limits, § 27:7
First-party actions, § 27:2 to 27:4,
27:18, 27:19
First-party bad faith
generally, § 28:41 to 28:48
attorney’s fees, § 28:48
contract action, § 28:42
economic loss, § 28:44
emotional distress damages,
§ 28:45
punitive damages, § 28:46
statutory action, § 28:47
tort action, § 28:43 to 28:46
General damage instruction, § 27:17
Generally, § 27:1 et seq.
Investigation, § 27:21
Judgment
jury instructions, third-party claims
consequential damages resulting
from insurer’s bad faith
other than excess judgment,
§27:24
liability for judgment in excess
of policy limits, § 27:23
liability for judgment/settlement,
§27:22
Judgment costs in excess of policy
limits, § 27:6
Jury instructions
agent and broker, damages from,
§27:28
attorney’s fees incurred by insured
in declaratory judgment,
§ 27:25
emotional distress, § 27:26
first-party claims
bad faith damages, § 27:19
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DAMAGES—Cont’d
Jury instructions—Cont’d
first-party claims—Cont’d
consequential damages: first-
party claims, § 27:18,
27:19
general damage instruction,
§ 27:17
Olds-Olympic Inc. v. Commercial
Union Ins. Co., excerpt from,
§ 25:84
preliminary instructions, § 27:16
to 27:28
punitive damages, § 27:27
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:83
Williams Pipeline v. INA, excerpt
from, § 25:85
Loss suffered by insured, first-party
actions, § 27:2 to 27:4
Nature of action, § 27:2, 27:5
Practice pointers checklist, § 27:15
Prejudgment interest, § 27:4
Preliminary instructions, § 27:16 to
27:28
Pretender defense costs, § 27:10
Professional liability, § 49:7, 49:8
Punitive damages
agents and brokers errors and
omissions policies, § 48:25
arbitration, § 11:50
damages, § 27:12, 27:27
employment practices liability
insurance, § 56:19
expert witnesses, § 24:8
first-party bad faith, § 28:46
third-party bad faith, § 29:44
Scope note, § 27:1
Settlement, § 27:22
Subrogation, § 42:19, 42:32
Summary, § 27:15

DECEPTIVE TRADE PRACTICES

ACT
Pleadings, § 14:33

DECLARATORY JUDGMENTS
Adpvertising and advertising injury;
illustrative pleadings, § 7:35

DECLARATORY JUDGMENTS

—Cont’d
Automobile insurance, breach of duty
to cooperate; illustrative form,
§ 36:22
Bodily injury and personal injury,
§ 6:6, 6:10
Bodily injury and personal injury;
declaratory judgment complaint
for insurer illustrative form,
§ 6:45
Cancellation of policys; illustrative
form, § 39:38, 39:39
Construction and interpretation,
sample complaint seeking,
§ 1:21
Damages, § 27:25
Intellectual property coverage claims;
illustrative pleadings, § 7:35
Intentional acts; illustrative clauses,
§ 34:33, 34:34
Interpleader, § 13:20
Lost or incomplete policies; com-
plaint, § 40:28
Motions and insured as plaintiff,
§19:8
Ocean marine insurance; illustrative
pleadings, § 53:31, 53:32
Pendency of tort suit, litigating cover-
age during
generally, § 12:2 to 12:14
case or controversy requirement,
§12:4
complaint, § 12:27
defend, duty to, § 12:7 to 12:10
extra-contractual duties, breach of,
§12:14
indemnify, duty to, § 12:11 to
12:13
joinder of necessary parties, § 12:6
jurisdictional requirements, § 12:5
procedural considerations, § 12:3
to 12:6
Pleadings, § 14:4, 14:8, 14:25
Prematurity of judgment actions in
state courts, § 10:22

Products liability insurance; illustra-
tive form, § 46:33
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DECLARATORY JUDGMENTS
—Cont’d
Reinsurance; illustrative pleading,
§ 41:82
Reservation of rights
generally, § 8:6
defense costs, payment of
insured’s, § 8:7
timing of, § 8:8
Settlement; insurer’s perspective;
illustrative form for dismissal of
declaratory judgment action,
§ 32:64
Stay for premature declaratory judg-
ment action, § 19:36

DECLARATORY RELIEF
Arbitration, § 11:49

Defend, duty to; sample complaint,
§ 4:34

DECLINATION OF COVERAGE
Bodily injury and personal injury;
illustrative form, § 6:44

DEFECTIVE PRODUCTS
Garage liability exclusions, § 55:31

DEFEND, DUTY TO
Generally, § 4:1 to 4:47
Activating, § 4:7, 4:8
Additional insured, § 4:11
Affirmative claims, costs of asserting,
§ 4:22
Allocation of costs between covered
and noncovered claims, § 4:21
Appeal, on, § 4:26
Bad faith and jury charges, § 4:45
Bodily injury and personal injury,
§ 6:4 to 6:10
Checklist, § 4:31
Co-insurer and excess insurers,
allocation of costs between,
§ 4:23
Commencement of, § 4:16 to 4:18
Conflict of interest, § 33:10 to 33:24
Contract, failure of; defenses, § 4:28
Cooperate
duty to; sample language, § 4:38,
4:39
failure to, § 4:30
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DEFEND, DUTY TO—Cont’d
Covered and noncovered claims,
allocation of costs between,
§ 4:21
Damages; illustrative jury charges,
§ 4:46, 4:47
Declaratory relief, sample complaint
for, § 4:34
Defenses to
generally, § 4:27 to 4:30
contract, failure of, § 4:28
cooperate, failure to, § 4:30
notify, failure of, § 4:29
outside scope of coverage, § 4:27
policy defenses, § 4:28 to 4:30
Denial of coverage letter, sample,
§ 4:35
Duration of, § 4:24 to 4:26
Evaluation suit for defense, § 4:14
Excess insurers and co-insurers,
allocation of costs between,
§ 4:23
Excess policy duty to defend
language, sample, § 4:37
Expert witnesses in third-party cover-
age litigation, § 24:10
Extent of, § 4:24 to 4:26
Fees and costs incurred
generally, § 4:19 to 4:23
affirmative claims, costs of assert-
ing, § 4:22
allocation of costs between
covered and noncovered
claims, § 4:21
excess insurers and co-insurers,
allocation of costs between,
§4:23
pre-notice, § 4:20
Forms, illustrative
generally, § 4:32 to 4:40
cooperate, duty to, § 4:38, 4:39
declaratory relief, complaint for,
§4:34
denial of coverage letter, § 4:35
excess policy duty to defend
language, § 4:37
language, § 4:32
late notice and refusal to defend;
sample letter, § 4:40
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DEFEND, DUTY TO—Cont’d
Forms, illustrative—Cont’d
notify language, sample duty to,
§ 4:36
reservation of rights letter, § 4:33
Good faith and fair dealing instruc-
tion, insurance company’s
obligation of; illustrative jury
charges, § 4:42, 4:45
Historical background, § 4:5
Homeowners insurance, § 50:20,
50:25
Insured’s perspective, § 4:3
Insurer’s perspective, § 4:4
Interex v. Atlantic Mutual Ins. Co.,
duty to defend/defense costs,
§ 25:104
Issues to be raised with clients, § 4:2
Jury charges, illustrative
generally, § 4:41 to 4:47
bad faith, § 4:45
damages instruction, § 4:46, 4:47
good faith and fair dealing instruc-
tion, insurance company’s
obligation of, § 4:42, 4:45
insured, duties of, § 4:44
insurer, duties of, § 4:43
mitigate damages, duty to, § 4:47
Late notice and refusal to defend;
sample letter, § 4:40
Litigation, right to control, § 4:9
Lost or incomplete policies, § 40:24
Method to determine coverage,
§ 4:15
Mitigate damages, duty to; illustra-
tive jury charges, § 4:47
Nature of, § 4:6
Notice
failure to notify as defense, § 4:29

late notice and refusal to defend;
sample letter, § 4:40
notice-prejudice rule, § 4:18
pre-notice costs, § 4:20
sample duty to notify language,
§ 4:36
timing of, § 4:17
Objectives, § 4:2
Origin of, § 4:5

DEFEND, DUTY TO—Cont’d

Other insurance; allocating duty
between co-insurers, § 38:20

Outside scope of coverage defense,
§ 4:27

Pendency of tort suit, litigating cover-
age during, § 12:7 to 12:10

Pleadings, § 14:28

Pleadings; illustrative forms, § 14:45
to 14:47

Policy defenses, § 4:28 to 4:30

Policy first, opinion later, § 4:2

Pollution claims, § 44:3 to 44:13

Pollution claims, duty to defend,
§ 44:3 to 44:13

Preliminary considerations, § 4:2

Professional liability, § 49:18

Requirements to activate, § 4:7, 4:8

Reservation of rights letter, sample,
§ 4:33

Scope note, § 4:1

Scope of, § 4:10 to 4:18

Strategy, § 4:2

Suits, § 4:13 to 4:15

Summary and practice pointers
checklist, § 4:31

Terminating through settlements,
§ 4:25

Third parties, § 4:12

Timing of notice, § 4:17

What is defended, § 4:13 to 4:15

Who is defended, § 4:10 to 4:18

DEFENSE COSTS
Damages for third-party actions
allocation of defense costs
between
covered and noncovered claims,
§ 279
exhaustion of policy limits, § 27:7
in excess of policy limits, § 27:6
jury instructions, § 27:20 to 27:24
pretender defense costs, § 27:10
Directors and officers liability insur-
ance; allocation, § 47:47
Jury instructions, § 27:20 to 27:24

DEFENSES
Agents and brokers errors and omis-
sions policies, § 48:7, 48:48 to

48:52
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DEFENSES—Cont’d
Choice of law; affirmative defenses,
§9:30
Construction insurance; implied all
risk defenses
generally, § 45:28 to 45:30
external cause limitations, § 45:30
fortuitous loss requirement,
§ 45:29
Cooperate, duty to, § 36:4 to 36:9,
36:16 to 36:20, 36:23
Costs
see index topic Defense Costs
Directors and officers liability insur-
ance, § 47:23 to 47:25
Duty to defend
see index topic Defend, Duty to
ERISA, § 57:66
First-party bad faith
breach of contract, insured’s,
§ 28:34
comparative, § 28:35
statute of limitations, § 28:33
Fortuity and nonfortuity
affirmative defenses for insurers,
illustrative, § 35:28
known loss, known risk, loss in
progress; nonfortuity, § 35:7
to 35:11
Intellectual property coverage claims,
§7:14
Limitation of actions; illustrative
form, § 43:52 to 43:54
Pleadings; defenses when sued by
policyholder
generally, § 14:15 to 14:22
cooperate, failure to, § 14:17
exclusions, § 14:22
expected or intended, § 14:21
notice, § 14:18
premium payments, § 14:16
tender, § 14:19
trigger, § 14:20
Presentation of case in chief, § 23:21
Products liability insurance; affirma-
tive defenses in insurer’s
answer, § 46:34
Reservation of rights, § 8:17, 8:18,
8:21 to 8:24
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DEFENSES—Cont’d
Third-party bad faith; no defense
obligation determination, § 29:4

DELIVERY
Choice of law issues, § 9:6

DEMEANOR
Cross-examination, § 26:22

DENIAL OF COVERAGE

Defend, duty to; sample denial letter,
§ 4:35

DEPOSITIONS

Generally, § 18:1 et seq.

Access to materials reviewed by wit-
ness, § 18:19

Agents, § 18:30

Alternatives to oral depositions,
§ 18:48, 18:49

Attorney-client privilege, § 18:34,
18:35

Attorney’s conduct, § 18:18

Brokers and agents, § 18:30

Case management orders, § 18:5

Checklists, § 18:51

Civil procedure rules governing,
§ 18:4 to 18:14
Claims personnel, § 18:22

Compel further examination, motion
to; illustrative forms, § 18:55
Conducting, § 18:15 to 18:19
Corporations, § 18:11, 18:54
Custodians of business records,
§ 18:31
Examination of deponent, § 18:17
Experts, insurance
generally, § 18:42 to 18:44
examination, § 18:44
preparation, § 18:43
Expert witnesses
cross-examination, outline for,
§ 24:80
Expert witnesses, preparing, § 24:45
to 24:49
First-party bad faith; preparing for
deposition senior claims execu-
tives, § 28:3 to 28:10

Foreign countries, in, § 18:46
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DEPOSITIONS—Cont’d

Forms, illustrative; notice of deposi-
tions, § 18:52 to 18:58
High-ranking corporate officers,
§ 18:32
Identifying witnesses
generally, § 18:20 to 18:32
insured, witnesses affiliated with,
§ 18:25 to 18:28
insurers, witnesses affiliated with,
§ 18:21 to 18:24
third parties with information
regarding insurance policies,
§ 18:29 to 18:31
In-house counsel, § 18:27
Inland marine insurance, § 54:42
Insurers, witnesses affiliated with,
§ 18:21 to 18:24
Interviews and statements, witness,
§ 18:49
Knowledge of underlying loss, wit-
nesses with, § 18:28
Limitations on, § 18:12 to 18:14
Lost or incomplete policies; illustra-
tive form, § 40:31
Management, insurer, § 18:24
Manager, risk manager or insurer,
§ 18:26
Non-legal functions, attorneys
performing, § 18:35
Notice
generally, § 18:6 to 18:8
compel further examination,
motion to; illustrative forms,
§ 18:55
corporations; illustrative form,
§ 18:54
document requests, § 18:7
forms, illustrative, § 17:84, 18:52
to 18:58
motions; illustrative forms, § 18:55
to 18:57
objection to; illustrative form,
§ 18:58
policyholder’s; illustrative form,
§17:84
quash, protective orders and

motion to; illustrative form,
§ 18:56, 18:57

DEPOSITIONS—Cont’d

Notice—Cont’d
request for production of docu-
ments and; illustrative form,
§ 18:53
subpoenas, § 18:8
Number of, § 18:12
Officers, deposition, § 18:15
Persons subject to, § 18:10, 18:11
Place of, § 18:13
Post-deposition procedures and
practice, § 18:45
Practice pointers checklist, § 18:51
Preliminary considerations
insured, for, § 18:3
insurer, for, § 18:2
Pretrial scheduling and orders,
§ 20:26
Priority or sequence of, § 18:14
Privileged communications;
attorneys, § 18:34, 18:35
Procedural rules governing, § 18:4 to
18:14
Quash notice, protective orders and
motion to; illustrative form,
§ 18:56, 18:57
Reporters, court, § 18:15
Representatives
insured’s, § 18:38, 18:39
insurer’s, § 18:36, 18:37
Risk manager or insurer manager,
§ 18:26
Scheduling, strategic considerations
in, § 18:33
Scope note, § 18:1
Sequence of, § 18:14
Strategic considerations in schedul-
ing, § 18:33
Subpoenas, notice of, § 18:8
Summary, § 18:50
Third parties with information
regarding insurance policies,
§ 18:29 to 18:31
Third-party bad faith, § 29:12
Time for taking, § 18:9, 18:13
Underwriters, § 18:23
Use of, § 18:47
Using documents in, § 18:40
Videotaped, § 18:41
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DEPOSITIONS—Cont’d
Who may attend, § 18:16
Work-product privilege, § 18:34,
18:35
Written questions, on, § 18:48, 18:49

DEPOSITS IN COURT
Interpleader
order, § 13:25
rule, § 13:13
statutory, § 13:10

DESIGN

Construction insurance; defective
design exclusions, § 45:32

DETENTION
Bodily injury and personal injury,
§ 6:29

DIRECTED VERDICT

Motion for directed verdict or judg-
ment, § 19:57 to 19:59

DIRECTORS AND OFFICERS
LIABILITY INSURANCE
Generally, § 47:1 et seq.
Acts taken in official capacity,
§47:19
Allocation, § 47:44 to 47:48
Bankruptcy, effect of insured’s,
§ 47:50
Breach of contract exclusion, § 47:30
Contribution and subrogation,
§ 47:43
Defense obligations, § 47:23 to
47:25
Discovery; checklist, § 47:51, 47:52
Employment practice claims, cover-
age for, § 47:22
Employment practices liability insur-
ance, § 56:11
ERISA exclusion, § 47:31
Exclusions
generally, § 47:28 to 47:41
Breach of contract, § 47:30
ERISA, § 47:31
fraud and dishonesty exclusion,
§47:32
insured versus insured, § 47:33
notice under prior policy, § 47:34
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DIRECTORS AND OFFICERS
LIABILITY INSURANCE
—Cont’d

Exclusions—Cont’d
other, § 47:41
other insurance, § 47:35
personal profit, § 47:36
pollution, § 47:37
prior acts, § 47:38
prior or pending litigation exclu-
sion, § 47:39
regulatory exclusion, § 47:40
typical, § 47:29 to 47:40
Fraud and dishonesty exclusion,
§47:32
Insured persons, § 47:18
Insured versus insured exclusion,
§47:33
Insuring agreements, § 47:7 to 47:10
Issuance of, § 47:3 to 47:6
Limits and retentions, § 47:26
Loss defined, § 47:21
Misrepresentation, remedies for,
§ 47:4 to 47:6
Nonrenewal, § 47:49
Notice under prior policy exclusion,
§47:34
Other insurance clauses, § 47:27,
47:34
Personal profit exclusion, § 47:36
Pollution exclusion, § 47:37
Prior acts exclusion, § 47:38
Prior or pending litigation exclusion,
§47:39
Public policy, § 47:20
Regulatory exclusion, § 47:40
Rescission, § 47:5
Retentions, § 47:26
Scope note, § 47:1
Scope of coverage, § 47:17 to 47:22
Settlement
consent to, § 47:42
contribution and subrogation,
§ 47:43
larger settlement rule, § 47:45
Subrogation, § 47:43

Summary and practice pointers
checklist, § 47:53



INDEX

DIRECTORS AND OFFICERS
LIABILITY INSURANCE
—Cont’d

Summary of coverage issues, § 47:2
Termination and nonrenewal, § 47:49
Trigger of coverage, § 47:11 to 47:16

DISABILITY

Jury verdict, sample form, Ace v.
Aetna Life Ins. Co., § 25:53

DISCHARGE OF POLLUTANTS

Environmental coverage exclusions,
§ 44:63

DISCLOSURE

See index topic Discovery of Docu-
ments

DISCOVERY
Admissions, request for
see index topic Admissions,
Request for
Adpvertising and advertising injury,
§7:31
Arbitration, § 11:40 to 11:43
Automobile insurance, § 51:36
Bodily injury and personal injury,
§ 6:38, 6:39
Construction and interpretation;
sample discovery requests seek-
ing information relevant to
policy interpretation, sample
Construction insurance, § 45:47 to
45:49
Depositions
see index topic Depositions
Documents
see index topic Discovery of Docu-
ments
Employee benefits, § 57:74
Employment practices liability insur-
ance, § 56:20
ERISA, § 57:67
First-party bad faith, § 28:12
Fraud, concealment and misrepresen-
tation, § 37:26 to 37:28
Garage liability and garagekeepers
insurance, § 55:88, 55:89
Homeowners insurance, § 50:11,
50:15

DISCOVERY—Cont’d
Inland marine insurance
generally, § 54:34 to 54:45
claims file, § 54:39
claims manuals from claims
department, § 54:40
depositions, use of documents in,
§ 54:42
factual basis of claim, § 54:45
insured’s attorney, § 54:35 to
54:42
insurer’s attorney, § 54:43 to
54:45
third-party sources, § 54:41
underwriting information, § 54:37,
54:38
Intellectual property coverage claims,
§7:31
Intentional acts, § 34:29, 34:30
Interrogatories
see index topic Interrogatories
Investigation files, § 2:4
Limitation of actions
generally, § 43:44 to 43:49
defendant, for, § 43:44 to 43:49
insured, for, § 43:49
Magistrate judges and special
masters, § 20:15
Ocean marine insurance, § 53:24 to
53:26
Pretrial scheduling and orders,
§ 20:10 to 20:15
Products liability insurance, § 46:25
to 46:27
Professional liability, § 49:20, 49:21
Property and casualty insurance,
§ 52:41 to 52:51
Protective orders
depositions, protective orders and
motion to quash notice of;
illustrative form, § 18:56,
18:57
discovery motions, § 19:41
Reinsurance; arbitration, § 41:73
Special masters, § 20:15
Subrogation, § 42:39 to 42:43
Third-party bad faith
insured, § 29:16
insurer, § 29:10 to 29:13
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DISCOVERY OF DOCUMENTS

Generally, § 17:1 et seq.
Additional disclosure of statements,
motion to compel, § 17:4

Additions, requests for coverage,
§17:11

Agent’s files, § 17:12 to 17:17

Analysis of risk at issue, § 17:25 to
17:34

Appeal or review procedures and
related documentation, § 17:64

Application process, § 17:19 to
17:24

Attorney-client privilege, § 17:78
Bid proposals and quotes, § 17:14
Board of directors minutes, memos,
reports, etc., § 17:22,17:33
Broker’s and agent’s files, § 17:12 to
17:17
Cancellation, § 17:57 to 17:59
Cancellations/non-renewals, prior,
§17:7
Checklist, § 17:81
Claims
anticipated coverages, § 17:16
appeal or review procedures and
related documentation,
§ 17:64
potential claims or, § 17:28
procedure; manuals, memos,
guidelines and training
materials, § 17:60, 17:61
similar claims, § 17:61
Communications and filings with
insurance regulators and/or ISO,
§ 17:52 to 17:55
Company and personal files and
records of parties involved in
obtaining or giving notice,
§17:32
Complex litigation/voluminous docu-
ments, § 17:75
Confidentiality, § 17:77 to 17:79
Consultants retained to advise regard-
ing risk or loss, § 17:27
Correspondence
broker’s and agent’s files, § 17:13
communications and filings with
insurance regulators and/or
ISO, § 17:53
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DISCOVERY OF DOCUMENTS

—Cont’d
Correspondence—Cont’d
history of coverage and/or claims,
policyholder documents
regarding, § 17:9
sanctions or investigations by
regulators, § 17:69
Coverage modifications, additions or
deletions, § 17:11
Deletions, requests for, § 17:11
Due diligence procedures and related
information, § 17:21
Duty to disclose statements, § 17:4
Employees, instructions regarding
claim procedures to, § 17:10
Forms, illustrative
deposition, notice of; policyholder,
§17:84
first set of interrogatories
insurers, § 17:82
policyholders, § 17:83
requests for production
insurers, § 17:82
policyholders, § 17:83
Hearings, materials provided at hear-
ings; communications and fil-
ings with regulators and/or ISO,
§ 17:54
History of coverage and/or claims,
§17:6 to 17:11
Indemnification; board of directors’
minutes, memoranda or reports,
§17:33
In-house analysis of forms and manu-
script alternatives, broker’s,
§ 17:15
Insurance company documents,
discovery policyholder, § 17:43
to 17:72
Investigations or sanctions by regula-
tors, § 17:65 to 17:69
ISO
communications and filings with,
§ 17:52 to 17:55
correspondence and/or research
submitted on form coverages
or exclusions to, § 17:17
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DISCOVERY OF DOCUMENTS

—Cont’d
Litigation involving insured or bro-
ker, other insurance coverage,
§17:17
Loss documentation
generally, § 17:35 to 17:42
accounting records, § 17:39
analysis of loss, § 17:36
annual reports, § 17:37
appraisals and economic evalua-
tions, § 17:40
bids for replacement or repair,
§17:42
depreciation and other supporting
documentation, accounting
records including, § 17:39
economic evaluations, § 17:40
financial statements, § 17:37
products, warranty claims regard-
ing, § 17:41
replacement or repair, bids for,
§17:42
tax returns, § 17:38
warranty claims regarding
products, § 17:41
Manuals and guidelines concerning
claim procedures and anticipated
coverages, § 17:16
Manuscript alternatives, broker’s
in-house analysis of forms and
manuscript alternatives, § 17:15
Memoranda explaining or outlining
coverage, § 17:9
Memos, § 17:13
Modifications, coverage, § 17:11
Monitoring or analysis of risk at
issue, § 17:25 to 17:34
Non-renewal, § 17:57 to 17:59
Non-renewals, prior, § 17:7
Notes, § 17:13
Notice, § 17:31 to 17:42
Objections raised, common, § 17:76
to 79
Objectives, § 17:2
Other litigation involving insurer,
§17:70
Outline coverage, documents
explaining or, § 17:9

DISCOVERY OF DOCUMENTS

—Cont’d
Personal files and records of parties
involved in obtaining or giving
notice, § 17:32
Personal files of key personnel,
§17:29
Policy holder documents, discovery
by insurer, § 17:5 to 17:42
Potential claims, § 17:28
Practice pointers checklist, § 17:81
Prior policies and scope of coverages,
§17:8
Publications from insurance commis-
sioners association, § 17:55
Quotes, § 17:14
Records of parties involved in obtain-
ing or giving notice, § 17:32
Regulators
communications and filings with,
§ 17:52 to 17:55
correspondence and/or research
submitted on form coverages
or exclusions to, § 17:17
Regulators, correspondence and/or
research submitted on form
coverages or exclusions to,
§17:17
Reinsurance communications,
§17:71
Relevancy; objections raised, § 17:76
Renewal, § 17:57 to 17:59
Reserves and changes in reserves,
§ 17:72
Response to inquiries, memos,
emails, etc. from insurer,
§ 17:20
Risk at issue, monitoring or analysis
of, § 17:25 to 17:34
Risk manager’s file, § 17:23
Sales information provided to brokers
or agents, § 17:56
Sanctions or investigations by regula-
tors, § 17:65 to 17:69
Scope note, § 17:1
Sequence and planning of document
production
strategy decisions, § 17:74
timing, § 17:73, 17:74
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DISCOVERY OF DOCUMENTS
—Cont’d

Speeches or materials provided at
hearings; communications and
filings with regulators and/or
ISO, § 17:54

Statements, disclosure of, § 17:3,
17:4

Strategy, § 17:2

Submittals and supporting docu-
ments, application, § 17:24

Suits or settlements regarding related
claims, § 17:29

Summary, § 17:80

Testimony, speeches or materials
provided at hearings; com-

munications and filings with
regulators and/or ISO, § 17:54

Trade and industry guidelines on
coverage and/or exclusions,
§ 17:51

Underwriting

inland marine insurance, § 54:37,
54:38

Underwriting file
discovery of insurance company
documents by policyholder,
§ 17:43 to 17:49
Underwriting guidelines, § 17:50
Voluminous documents, § 17:75
Work-product privilege, § 17:79

DISCRIMINATION
Employment practices liability insur-
ance; public policy against
coverage for intentional acts of
discrimination, § 56:27

DISMISSAL
Claim, failure to state, § 19:27

Indispensable party, failure to join,
§ 19:28

Interpleader
order dismissing plaintiff, § 13:28

timely discharge from action,
§ 13:15 to 13:18
Jurisdiction, lack of personal and

subject matter; illustrative form,
§10:31
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DISMISSAL—Cont’d

Realignment of parties and, motion
for; illustrative form, § 10:33

Settlement, insurer’s perspective;
drafting concerns, § 32:38

Settlement; insurer’s perspective;
illustrative form for dismissal of
declaratory judgment action,
§ 32:64

Statements and examinations under
oath, § 3:12

Third-party practice; illustrative
form, § 15:16

DISPARAGEMENT
Bodily injury and personal injury,
§ 6:32

DISQUALIFICATION
Arbitrators, § 11:38

DOMICILE
Choice of law, § 9:13

DOW CORNING CORP. BREAST
IMPLANT COVERAGE
Jury verdict forms, sample, § 25:49

DUE DILIGENCE
Discovery of documents, § 17:21

DUTY TO DEFEND
See index topic Defend, Duty to

EARTH MOVEMENT
EXCLUSIONS
Construction insurance, § 45:33

E-COMMERCE
Intellectual property coverage claims,
§7:30

ECONOMIC LOSS
First-party bad faith, § 28:44

EFFICIENT PROXIMATE CAUSE
TESTS

Construction insurance, § 45:38

EMERGENCY
Intentional acts, § 34:28

EMOTIONAL DISTRESS
Damages
first-party bad faith, § 28:45
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EMOTIONAL DISTRESS—Cont’d

Damages—Cont’d

recovery of, § 27:11

third-party bad faith, § 29:42
Employment practices liability insur-

ance, § 56:15

First-party bad faith, § 28:45
Jury instructions, § 27:26
Third-party bad faith, § 29:42

EMPLOYEE BENEFITS

Generally, § 57:1 et seq.
Checklist, § 57:76
Discovery, § 57:74
ERISA
see index topic ERISA
Forms, sample
answer, § 57:78
COBRA rights initial notice,
§ 57:81
complaint, § 57:77
document requests, § 57:79
removal notice, § 57:80
Law governing, § 57:5 to 57:7

Plan documentation, § 57:17 to
57:20

Removal notice; sample form,
§ 57:80
Scope note, § 57:1

Summary and practice pointers
checklist, § 57:76

Summary of coverage issues, § 57:2
to 57:4

Trial strategy and themes, § 57:75

EMPLOYEE RETIREMENT

INCOME SECURITY ACT
(ERISA)
See index topic ERISA

EMPLOYMENT

Benefits
see index topic Employee Benefits

Bodily injury and personal injury,
employment-related exclusions,
§ 6:22

Directors and officers liability insur-
ance; coverage for employment
practice claims, § 47:22

EMPLOYMENT—Cont’d

Garage liability exclusions; employee
indemnification and employer’s
liability exclusions, § 55:22

Intentional acts, § 34:17 to 34:19,
34:23

Practices liability insurance

see index topic Employment Prac-
tices Liability Insurance

EMPLOYMENT PRACTICES

LIABILITY INSURANCE
Generally, § 56:1 et seq.
Attorney, selection of, § 56:17
Bodily injury and property damage,
§ 56:5, 56:23, 56:26
Business pursuits exclusion, § 56:8,
56:25
Checklist, § 56:22
Claims made policies, § 56:18
Coverage of claims, § 56:5 to 56:11
Directors and officers liability poli-
cies, § 56:11
Discovery, § 56:20
Discrimination, public policy against
coverage for intentional acts of,
§ 56:27
Emotional distress, § 56:15
Employee exclusion, § 56:9
Employment practices exclusion,
§ 56:9
Equitable and injunctive relief,
§ 56:16
Injunctive relief, § 56:16
Intentional acts, § 56:7, 56:19, 56:24,
56:27
Jury charges, illustrative
generally, § 56:23 to 56:27
bodily injury, § 56:23, 56:26
business pursuits exclusion,
§ 56:25
CGL polices, claims under
bodily injury, § 56:23
occurrence and intentional acts,
§ 56:24
public policy against coverage for
intentional acts of discrimina-
tion, § 56:27

Nonemployment claims, § 56:14
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EMPLOYMENT PRACTICES

LIABILITY INSURANCE
—Cont’d
Occurrence and intentional acts,
§ 56:7
Personal injury, § 56:6
Policies, generally, § 56:12 to 56:19
Property damage, § 56:5
Public policy against coverage for
intentional acts of discrimina-
tion, § 56:27
Punitive damages, § 56:19
Scope note, § 56:1
Settlement, right to control, § 56:17
Summary and practice pointers
checklist, § 56:22
Summary of coverage issues, § 56:2
to 56:4
Trial strategy and themes, § 56:21

Workers’ compensation policies,
§ 56:10

ENFORCEMENT

Arbitration agreement

generally, § 11:12 to 11:25

arbitrability, § 11:18 to 11:21

consolidation, § 11:17

contra proferentem rule, § 11:23

defensive effort to stay or dismiss
litigation, § 11:15

non-parties, rights of, § 11:25

offensive action to compel, § 11:14

preemption and state law prohibi-
tion, § 11:22

procedure for, § 11:13 to 11:17

scope of agreement, § 11:20

service-of-suit and arbitration
clauses, § 11:23

state law prohibition and preemp-
tion, § 11:22

timing and jurisdiction, § 11:16

Attorneys’ fees; enforcement of judg-
ments against insurers, § 30:48
to 30:50

Settlement; enforcement and dispute
resolution, § 31:47

ENGINEER’S INSURANCE

See index topic Architect/Engineer’s
Liability Policies
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ENTRY ON LAND

Statements and examinations under
oath and release for; illustrative
form, § 3:47

ENTRY, WRONGFUL

Bodily injury and personal injury,
§6:31

ENVIRONMENTAL COVERAGE

Generally, § 44:1 et seq.

Absolute pollution exclusion, § 44:60
to 44:89
Accidental, § 44:55 to 44:58
Acquisition of liability as trigger,
§ 44:29
After-acquired liabilities, § 44:30
Allocation, § 44:59
Allocation issues, § 44:31 to 44:44

All sums and allocation issues,
§ 44:38
Apportionment, bases for, § 44:44
Asbestos, § 44:65
“As damages,” § 44:14 to 44:19
Bodily injury and personal injury,
pollution exclusion, § 6:25
Boeing v. Aetna Casualty and Surety
Co.; sample verdict form,
§ 25:39
Broderick Investment Co. v. Hartford
Accident & Indemnity Co.;
sample verdict form, § 25:40
Buy-out settlement agreements,
§ 31:50, 31:51, 31:52
Canron, Inc. v. Federal Ins. Co.;
sample verdict form, § 25:46
Carbon monoxide fumes, § 44:66
CERCLA joint liability, § 44:37

Completed operations and contrac-
tors, § 44:77 to 44:81

Concurrent causation, § 44:75

Conduct of other parties as trigger,
§ 44:28

Construction insurance exclusions,
§ 45:22

Continuous trigger theory, § 44:23

Defend pollution claims, duty to
defend, § 44:3 to 44:13
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ENVIRONMENTAL COVERAGE

—Cont’d
Directors and officers liability insur-
ance; pollution exclusion,
§ 47:37
Discharge of pollutants, § 44:63
Exclusions
generally, § 44:49 to 44:59
absolute pollution exclusion,
§ 44:60 to 44:89
accidental, § 44:55 to 44:58
allocation, § 44:59
asbestos, § 44:65
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:60
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., excerpt from,
§ 25:59

Canron Inc. v. Federal Ins., excerpt

from, § 25:57
carbon monoxide fumes, § 44:66
completed operations and contrac-
tors, § 44:77 to 44:81
concurrent causation, § 44:75
construction insurance, § 45:22
discharge of pollutants, § 44:63
drafting history challenges,
§ 44:85
gasoline, § 44:70
governmental directives, § 44:81
hostile fires, § 44:87
incidental releases, § 44:74

indoor exposure claims, § 44:64 to

44:69
innocent and passive polluters,
§ 44:83
Interex v. Atlantic Mutual Ins. Co.,
excerpt from, § 25:61
jury instructions, sample
generally, § 25:56 to 25:62
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:60
Broderick Investment Co. v.
Hartford Accident &

Indemnity Co., excerpt
from, § 25:59

ENVIRONMENTAL COVERAGE

—Cont’d

Exclusions—Cont’d

jury instructions, sample—Cont’d
Canron Inc. v. Federal Ins.,
excerpt from, § 25:57
Interex v. Atlantic Mutual Ins.
Co., excerpt from, § 25:61
Olin Corp. v. INA, excerpt from,
§ 25:74
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:56
Williams Pipeline Co. v. INA,
excerpt from, § 25:58
lead paint, § 44:67
miscellaneous fumes, § 44:68

nettlesome pollutants, § 44:70 to
44:73

new forms covering pollution,
§ 44:89

non-polluting sources of liability,
§ 44:75

oil and other petroleum products,
§ 44:70

Olin Corp. v. INA, excerpt from,
§ 25:74

owned property exclusion, § 44:90
to 44:94

passive polluters, § 44:83

personal injury claims, § 44:86

pesticides, § 44:71

petroleum products, § 44:70

pollutant defined, § 44:62

pollution-related operations,
§ 44:80
premises owned or occupied by
insured, § 44:82
products claims, § 44:76
products liability insurance,
§ 46:16
regulatory scrutiny, § 44:84
sewage, § 44:72
sick buildings, § 44:69
smoke, § 44:73
sudden, § 44:51 to 44:54
surprise factor, § 44:88
transporting pollutants, § 44:79
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ENVIRONMENTAL COVERAGE

—Cont’d
Exclusions—Cont’d
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:56
Williams Pipeline Co. v. INA,
excerpt from, § 25:58
Exposure theory, § 44:21
Garage liability and garagekeepers
insurance, § 55:26 to 55:28,
55:76, 55:77
Gasoline, § 44:70
Governmental directives, § 44:81
Homeowner’s policies, claims under,
§ 44:108
Hostile fires, § 44:87
Incidental releases, § 44:74
Indoor exposure claims, § 44:64 to
44:69
Injury in fact theory, § 44:24
Innocent and passive polluters,
§ 44:83
Intentional acts; pollution, § 34:16
Intra-policy disputes, § 44;43
Jury verdict form and instructions
exclusions; sample jury instruc-
tions
generally, § 25:56 to 25:62
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:60
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., excerpt
from, § 25:59
Canron Inc. v. Federal Ins.,
excerpt from, § 25:57
Interex v. Atlantic Mutual Ins.
Co., excerpt from, § 25:61

Olin Corp. v. INA, excerpt from,

§ 25:74

Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:56

Williams Pipeline Co. v. INA,
excerpt from, § 25:58

sample verdict forms
generally, § 25:39 to 25:48
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—Cont’d
Jury verdict form and instructions
—Cont’d
sample verdict forms—Cont’d
Boeing v. Aetna Casualty and
Surety Co., § 25:39
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., § 25:40
Canron, Inc. v. Federal Ins. Co.,
§ 25:46
Interex v. Atlantic Mutual Ins.
Co., § 25:42
Olin Corp. v. INA, § 25:47
Reichhold Chemicals, Inc. v.
Hartford Accident and
Indemnity Co., § 25:48
Washington Natural Gas Co. v.
Aetna Casualty and Surety
Co., § 25:45
Weyerhaeuser Co. v. Com-
mercial Union Inc., § 25:43
Williams Pipeline Co. v. INA,
§ 25:41
Keene pick and choose theory;
allocation issues, § 44:36
Lead paint, § 44:67
Litigation, generally, § 44:1 et seq.
Manifestation theory, § 44:22
Miscellaneous fumes, § 44:68
Motor vehicle insurance claims,
§ 44:96
Multiple site claims, § 44:103,
44:105 to 44:107
Nettlesome pollutants, § 44:70 to
44:73
New forms covering pollution,
§ 44:89
Non-polluting sources of liability,
§ 44:75
Number of occurrences, § 44:97 to
44:107
Occurrence requirement, § 44:45 to
44:48
Oil and other petroleum products,
§ 44:70
Olds-Olympic, Inc. v. Commercial
Union Ins. Co.; sample verdict
form, § 25:44



INDEX

ENVIRONMENTAL COVERAGE
—Cont’d
Olin Corp. v. INA; sample verdict
form, § 25:47

Orphan shares, dilemma of, § 44:39
to 44:42

Owned property exclusion, § 44:90
to 44:94

Passive polluters, § 44:83

Persistence of pollution as trigger,
§ 44:27

Personal injury claims, § 44:86

Personal injury coverage, § 44:95

Pesticides, § 44:71

Petroleum products, § 44:70

Pollutant defined, § 44:62

Pollution-related operations, § 44:80

Premises owned or occupied by
insured, § 44:82

Products claims, § 44:76

Products liability insurance and
exclusion, § 46:16

Regulatory scrutiny, § 44:84

Reichhold Chemicals, Inc. v.
Hartford Accident and
Indemnity Co.; sample verdict
form, § 25:48

Scope and allocation issues, § 44:31
to 44:44

Scope note, § 44:1

Sewage, § 44:72

Sick buildings, § 44:69

Single site claims, § 44:102, 44:104
to 44:107

Single versus multi-year trigger theo-

ries, § 44:26
Smoke, § 44:73
Statutory framework, § 44:2
Transporting pollutants, § 44:79

Trigger of coverage, § 44:20 to 44:30

Verdict forms, sample, § 25:39 to
25:48

Washington Natural Gas Co. v. Aetna
Casualty and Surety Co.; sample

verdict form, § 25:49
Weyerhaeuser Co. v. Commercial

Union Inc.; sample verdict form,

§ 25:43

ENVIRONMENTAL COVERAGE

—Cont’d
Williams Pipeline Co. v. INA; sample
verdict form, § 25:41

EPLI

See index topic Employment Prac-
tices Liability Insurance

ERISA

Civil remedies, § 57:55 to 57:61

COBRA coverage, § 57:35 to 57:41

Complete preemption doctrine,
removal and, § 57:63

Coverage, generally, § 57:8 to 57:10

Deemer clause; preemption of state
law, § 57:24

Defenses, § 57:66

Directors and officers liability insur-
ance and exclusion for, § 47:31

Discovery, § 57:67

Document disclosure violations,
§ 57:57

Equitable relief, § 57:59

Evidence, § 57:72

Exclusions, § 57:10

Exhaustion of plan remedies, § 57:54

Fiduciary obligations, § 57:27 to
57:33,57:58

Health benefits regulation under,
§ 57:34 to 57:41

HIPAA (Health Insurance Portability
and Accountability Act), § 57:42
to 57:45

Injunctive and equitable relief,
§ 57:59

Interference with protected rights,
§ 57:60

Judicial review standard, § 57:68 to
57:73

Jurisdiction, § 57:62

Jury or nonjury trial, § 57:65

Litigation under, generally, § 57:52
to 57:73

Mental Health Parity Act, § 57:46 to
57:48

Newborns’ and mothers’ health
protections, § 57:49 to 57:51

Parties

generally, § 57:11 to 57:16
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ERISA—Cont’d
Parties—Cont’d
beneficiary, § 57:14
employee, § 57:13
multiple employer benefit arrange-
ments, § 57:16
participant and beneficiary, § 57:14
persons operating plan, § 57:15
related to employer, § 57:12
Preemption of state law, § 57:21 to
57:26, 57:63
Removal, § 57:63, 57:64
Savings clause; preemption of state
law, § 57:24
Secretary of labor, actions by,
§ 57:61
Structure of, § 57:7
Subrogation, § 42:21
Venue, § 57:62

ERRORS AND OMISSIONS
Agents and brokers
see index topic Agents and Brokers
Errors and Omissions Policies
Reinsurance, § 41:30

ESCAPE CLAUSES
Other insurance, § 38:7, 38:12, 38:18

ESTOPPEL
See index topic Waiver and Estoppel

ETHICAL ISSUES
See index topic Conflict of Interest

EVICTION
Bodily injury and personal injury,
§ 6:31

EVIDENCE
Admissions, request for
see index topic Admissions,
Request for
Agents and brokers errors and omis-
sions policies, § 48:12
Choice of law issues, § 9:24
Construction insurance; burden of
proof differences between all
risk and named peril policies,
§ 45:27
Depositions
see index topic Depositions
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EVIDENCE—Cont’d
Directors and officers liability insur-
ance; allocation, § 47:48
Discovery
see index topic Discovery
Documents, discovery of

see index topic Discovery of Docu-
ments

ERISA, § 57:72
Experts
see index topic Expert Witnesses

Fortuity and nonfortuity; burden of
proof, § 35:20, 35:34

Interrogatories
see index topic Interrogatories

Lost or incomplete policies, proving
existence and terms of; burden
of proof, § 40:9 to 40:20

Presentation of case in chief

see index topic Presentation of
Case in Chief

Pretrial evidence rulings; motions,
§ 19:53 to 19:56

Property and casualty insurance,
§ 52:55, 52:56, 52:59
Subrogation, § 42:27
Witnesses
see index topic Witnesses

EXAMINATION UNDER OATH

See index topic Statements and
Examinations Under Oath

EXCESS CLAUSES
Other insurance, § 38:6, 38:11, 38:17

EXCESS INSURANCE

Defend, duty to; allocation of costs
between co-insurer and excess
insurers, § 4:23

Investigation by insurer, § 2:14

Jury instructions, sample, § 25:101,
25:102

Pleadings, § 14:37

EXCESS INSURER

Pendency of tort suit, litigating cover-
age during; intervention, § 12:23



INDEX

EXCESS JUDGMENT
Consequential damages resulting
from insurer’s bad faith other
than excess judgment, § 27:24

EXCESS OF POLICY LIMITS
Third-party claims, liability for judg-
ment in excess of policy limits,
§ 27:23

EXHAUSTION OF POLICY
LIMITS
Damages, § 27:7

EXHIBITS

Pretrial scheduling and orders,
§ 20:25

EXISTENCE OF POLICY
Jury instructions, sample, § 25:99,
25:100

EX PARTE CONTACTS
Arbitration, § 11:37

EXPECTATION

Boeing v. Aetna Casualty and Surety
Co., excerpt from, § 25:70

Broderick Investment Co. v. Hartford
Accident & Indemnity Co.,
excerpt from, § 25:69

Olds-Olympic Inc. v. Commercial
Union, Ins. Co., excerpt from,
§ 25:77

Olin Corp. v INA, excerpt from,
§ 25:71

Stonewall Ins. Co. v. National
Gypsum, excerpt from, § 25:75

Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:76

Williams Pipeline Co. v INA, excerpt
from, § 25:79

EXPERT WITNESSES
Generally, § 24:1 et seq.
Agents and brokers errors and omis-
sions policies, § 48:14
Appeals; post-trial challenges,
§ 24:75, 24:76
Attorneys’ fees, § 30:44
Automobile coverage, § 24:5
Categories of, § 24:33 to 24:36

EXPERT WITNESSES—Cont’d
Challenges to opposition’s experts
jury selection, challenges before,
§ 24:70 to 24:74
prior to trial, § 24:59 to 24:69
Checklist for selecting, § 24:77
Collateral attack on expert’s
opinions; neutralizing
opposition’s expert, § 24:55 to
24:58
Consultants, § 24:33
Court-appointed, § 24:36
Cross-examination, § 26:20
Depositions
generally, § 18:42 to 18:44
cross-examination, outline for,
§ 24:80
examination, § 18:44
preparation, § 18:43, 24:45 to
24:49
sample notice, § 24:78
Documents for, § 24:38 to 42
Education and training, § 24:21
Effect of testimony, § 24:18
Experience, § 24:23
File, expert’s, § 24:44
First-party bad faith
insured’s view, § 28:14
senior claims executives, preparing
for deposition, § 28:10
First-party coverage litigation
generally, § 24:2 to 24:8
agency/broker issues, § 24:6
automobile coverage, § 24:5
bad faith, § 24:7
extra contractual issues, § 24:7,
24:8
life and health coverage, § 24:4
property insurance coverage
issues, § 24:3
punitive damages, § 24:8
Information relied upon must be rea-
sonably reliable, § 24:24 to
24:26
In limine motions
exclude testimony, outline for,
§ 24:79
jury selection, challenges to
opposition’s expert prior to,
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EXPERT WITNESSES—Cont’d
In limine motions—Cont’d
§ 24:70 to 24:74
neutralizing opposition’s expert,
§ 24:64
Jury selection, challenges to
opposition’s expert prior to,
§ 24:70 to 24:74
Legal conclusions, opinion cannot
constitute, § 24:25
Licensing, § 24:22
Life and health coverage, § 24:4
Neutralizing opposition’s expert,
§ 24:55 to 24:58
Personal opinion or speculation,
opinions do not constitute,
§ 24:26
Post-trial challenges, § 24:75, 24:76
Preparing, § 24:33 to 24:54
Prior to trial, challenges to

opposition’s experts, § 24:59 to
24:69

Probative value, § 24:27 to 24:29
Property and casualty insurance,
§ 52:16, 52:27, 52:56
Property insurance coverage issues,
§ 24:3
Psychological advantage, establish-
ing, § 24:65 to 24:69
Qualifications
education and training, § 24:21
experience, § 24:23
licensing, § 24:22
specialized knowledge, § 24:20
Reports by, § 24:43
Scope note, § 24:1
Selection of, § 24:30 to 24:32, 24:77
Specialized knowledge, § 24:20
Subrogation, § 42:28
Third-party coverage litigation
generally, § 24:9 to 24:17
defend, duty to, § 24:10
indemnity, duty to, § 24:12 to
24:16
investigate, duty to, § 24:11
Trial preparation, § 24:50 to 24:54

Useful record for other cases,
developing, § 24:69
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FACT
Cross-examination, § 26:5

FAIR CLAIMS HANDLING ACT
Pleadings, § 14:32

FAIR DEALING

See index topic Good Faith and Fair
Dealing

FALLING OBJECTS COVERAGE
Garage liability and garagekeepers
insurance, § 55:53

FALSE ARREST
Bodily injury and personal injury,
§ 6:29
FALSE STATEMENTS
Cooperate, duty to, § 36:14

FEDERAL QUESTION
Federal court jurisdiction; maintain-
ing by invoking federal ques-
tion, § 10:12
FEES
See index topic Costs and Fees

FIDUCIARY OBLIGATIONS
ERISA, § 57:27 to 57:33, 57:58

FIFTH AMENDMENT
Statements and examinations under
oath, § 3:35

FIGHTS
Intentional acts, § 34:11

FINAL ARGUMENTS
Generally, § 22:1 et seq.
Advocacy skills required, § 22:8 to
22:10
Checklist, § 22:11
Goals, § 22:5 to 22:7
Mock argument, § 22:12
Scope note, § 22:1
Strategy, § 22:5 to 22:7

Summary and practice pointers
checklist, § 22:11

FINANCIAL RECORDS

Statements and examinations under
oath; illustrative form, § 3:48
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FINANCIAL STATEMENTS

Discovery of documents; loss
documentation, § 17:37

FIREARMS
Intentional acts, § 34:12

FIRES
Environmental coverage exclusions;
hostile fires, § 44:87
Intentional acts, § 34:14

FIRST-PARTY ACTIONS
Damages, § 27:18, 27:19

FIRST-PARTY BAD FAITH
Generally, § 28:1 et seq.
Absence of coverage, in, § 28:22
Attorney-client privilege; preparing
for deposition senior claims
executives, § 28:5
Avoiding suit, § 28:2
Breach of duty, § 28:16
Checklist, § 28:50
Civil fraud exception; preparing for
deposition senior claims execu-
tives, § 28:6
Contract action, § 28:23, 28:24
Damages
generally, § 28:41 to 28:48
attorney’s fees, § 28:48
contract action, § 28:42
economic loss, § 28:44
emotional distress damages,
§ 28:45
punitive damages, § 28:46
statutory action, § 28:47
tort action, § 28:43 to 28:46
Defenses
generally, § 28:32 to 28:35
breach of contract, insured’s,
§ 28:34
comparative, § 28:35
statute of limitations, § 28:33

Determination if insurer acted in bad
faith, § 28:26 to 28:31

Discovery; insured’s view, § 28:12
Experts, use of
insured’s view, § 28:14

FIRST-PARTY BAD FAITH—Cont’d

Experts, use of—Cont’d
senior claims executives, preparing
for deposition, § 28:10
Fairly debatable standard, § 28:21
Good faith and fair dealing, duty of,
§ 28:15
Life insurance and bad faith, § 28:49
Reverse bad faith, § 28:36 to 28:40
Scope note, § 28:1
Senior claims executives, preparing
for deposition
generally, § 28:3 to 28:10
attorney-client privilege, § 28:5
protecting claims file, § 28:4
Statutory action, § 28:25
Strategy; insurer’s view, § 28:2 to
28:14
Strict liability, § 28:20
Summary and practice pointers
checklist, § 28:50
Tort action, as, § 28:17 to 28:22,
28:24
Trial
insured’s view, § 28:13
Trial preparation
senior claims executives, preparing
for deposition, § 28:9
Waiver; preparing for deposition
senior claims executives, § 28:7
Work product doctrine; preparing for

deposition senior claims execu-
tives, § 28:8

FLOATER POLICIES

Inland marine insurance, § 54:8

FLORIDA

Conflict of interest; independent
counsel doctrine, § 33:34

FOREIGN COUNTRIES

Depositions in, § 18:46

FOREIGN INSURERS

Bond, unauthorized foreign insurer
required to post; motions,
§ 19:29
Jurisdiction
realignment and, § 10:14
service of suit clause, § 10:17
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FOREIGN LAWS

Choice of law; motion under FRCP
44.1,§ 9:32

FOREIGN SITUS

International insurance arbitration;
policies prescribing foreign
situs, § 11:64 to 11:66

FORESEEABILITY
Bodily injury, § 6:15

FORFEITURE

Statements and examinations under
oath, § 3:38

FORTUITY AND NONFORTUITY
Generally, § 35:1 et seq.
Checklist, § 35:27
Defenses

affirmative defenses for insurers,
illustrative, § 35:28

nonfortuity; known loss, known
risk, loss in progress, § 35:7
to 35:11

Expected/intended, § 35:2 to 35:5,
35:12 to 35:14, 35:19 to 35:26,
35:33 to 35:36

Inherent, § 35:2 to 35:5
Jury charges, illustrative
generally, § 35:29 to 35:36

expected/intended issues, § 35:33
to 35:36

known risk, known loss and loss in
progress, § 35:30 to 35:32

occurrence defined, § 35:33

Known loss, § 35:7 to 35:11, 35:17,
35:30 to 35:32

Known risk, § 35:7 to 35:11, 35:16,
35:30 to 35:32

Loss in progress, § 35:7 to 35:11,
35:18, 35:30 to 35:32

Objectives, § 35:6 to 35:14

Preliminary considerations, § 35:6 to
35:14

Scope note, § 35:1
Strategy, § 35:6 to 35:14

Summary and practice pointers
checklist, § 35:27
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FORUM SELECTION
Advertising and advertising injury,
§7:6 to 7:10, 7:12
Intellectual property coverage claims,
§7:6 to 7:10,7:12

FRAUD, CONCEALMENT AND
MISREPRESENTATION

Generally, § 37:1 et seq.

Agents and brokers errors and omis-
sions policies, § 48:65

Application process, § 37:13 to
37:21

Arbitration award, confirmation or
challenge of, § 11:57 to 11:61

Cancellation of policy; illustrative
form, § 39:39

Checklist, § 37:31

Cooperate, duty to, § 36:10

Directors and officers liability insur-
ance, § 47:4 to 47:6

Directors and officers liability insur-
ance; exclusions, § 47:32

Discovery, § 37:26 to 37:28

Exceptions, § 37:21

First-party bad faith and preparing for
deposition senior claims execu-
tives; civil fraud exception,
§ 28:6

First-party policies, § 2:16

Garage liability and garagekeepers
insurance, § 55:67 to 55:71

Governing principles, § 37:2 to
37:12

Incorrect or inaccurate information,
§37:3

Investigation, § 2:7, 2:15 to 2:17

Jury instructions, § 37:32 to 37:34

Materiality, § 37:4

Notice to insured, § 37:22 to 37:24

Pleadings; potential claim for money
damages, § 14:5

Reasonable reliance by insurer,
§ 37:5

Scope note, § 37:1

State of mind/knowledge, § 37:6

Summary and practice pointers
checklist, § 37:31

Third-party policies, § 2:16
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FRAUD, CONCEALMENT AND

MISREPRESENTATION
—Cont’d
Trial strategy and themes, § 37:29,
37:30

GARAGE LIABILITY AND

GARAGEKEEPERS
INSURANCE
Generally, § 55:1 et seq.
Accident, § 55:62, 55:73
Aggregate limit, liability, § 55:36
Aircraft exclusions, § 55:30
Animal, hitting, § 55:53
Appraisal for physical damage loss,
§ 55:61 to 55:66
Auto defined, § 55:74
Bird, hitting, § 55:53
Bodily injury defined, § 55:75
Care, custody or control exclusions,
§ 55:24
Checklist, § 55:92
Concealment, misrepresentation and
fraud; general conditions,
§ 55:67 to 55:71
Conditions, garage, § 55:61 to 55:71
Contractual exclusions, § 55:20
Covered autos
generally, § 55:9 to 55:12
categories, § 55:10
limits of insurance, § 55:37
owned autos acquired after policy,
§ 55:11
trailers and temporary substitute
autos, § 55:12
Defective product exclusions,
§ 55:31
Definitions
generally, § 55:72 to 55:87
auto, § 55:74
bodily injury, § 55:75
garage operations, § 55:78
insured, § 55:79
insured contract, § 55:80
loss, § 55:81
pollutants, § 55:82
pollution cost or expense, covered,
§ 55:76, 55:77
products, § 55:83

GARAGE LIABILITY AND

GARAGEKEEPERS
INSURANCE—Cont’d
Definitions—Cont’d
property damage, § 55:84
suit, § 55:85
trailer, § 55:86
work you performed, § 55:87
Discovery, § 55:88, 55:89
Employee indemnification and
employer’s liability exclusions,
§ 55:22
Exclusions
generally, § 55:19 to 55:35
aircraft, § 55:30
care, custody or control, § 55:24
contractual, § 55:20
defective products, § 55:31
employee indemnification and
employer’s liability, § 55:22
expected or intended injury,
§ 55:19
fellow employee, § 55:23
garagekeepers, § 55:46 to 55:49
leased autos, § 55:25
liquor liability, § 55:35
loss of use, § 55:33
physical damage exclusions,
§ 55:55 to 55:58
pollution exclusions, § 55:26 to
55:28
products recall, § 55:34
racing, § 55:29
recall, § 55:34
watercraft or aircraft, § 55:30
workers’ compensation, § 55:21
work you performed, § 55:32
Expected or intended injury exclu-
sions, § 55:19
Extensions, coverage, § 55:54
Falling object or missiles coverage,
§ 55:53
Fellow employee exclusions, § 55:23
Fraud and misrepresentation; general
conditions, § 55:67 to 55:71
Garagekeepers coverage, generally,
§ 55:40 to 55:44
Garage operations defined, § 55:14,
55:78
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GARAGE LIABILITY AND
GARAGEKEEPERS
INSURANCE—Cont’d

Glass breakage coverage, § 55:53
Insured contract defined, § 55:80
Insured defined, § 55:79
Jury charges, § 55:96
Leased autos exclusions, § 55:25
Liability coverage
generally, § 55:13 to 55:18
exclusions, above
extensions, § 55:17, 55:18
garage operations defined, § 55:14
limits of insurance, § 55:36 to
55:39
nature of, § 55:13
other than covered autos
distinguished, § 55:15
out-of-state coverage, § 55:18
payments for expenses, § 55:17
who is insured, § 55:16
Limits of insurance
garagekeepers, § 55:50
liability, § 55:36 to 55:39
Liquor liability exclusions, § 55:35
Loss defined, § 55:81
Loss of use exclusions, § 55:33

Medical payments coverage,
coordination of limits, § 55:38
Missiles coverage, § 55:53
Necessary information
insured, for, § 55:6 to 55:8
insurer, for, § 55:3 to 55:5
Other than covered autos, § 55:36
Other than covered autos
distinguished, § 55:15
Out-of-state coverage, § 55:18
Owned autos acquired after policy,
§ 55:11
Physical damage

auto dealers, special deductible
provisions for, § 55:59
coverage limits of insurance and
deductible, § 55:59, 55:60
deductible, § 55:59, 55:60
exclusions, § 55:55 to 55:58

non dealers, special deductible
provisions for, § 55:60
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GARAGE LIABILITY AND

GARAGEKEEPERS
INSURANCE—Cont’d
Physical damage coverage, § 55:51
to 55:54
Pleadings, illustrative, § 55:93 to
55:95
Pollutants defined, § 55:82
Pollution
covered cost or expense, § 55:76,
55:77
exclusions, § 55:26 to 55:28
Products defined, § 55:83
Products recall exclusions, § 55:34
Property damage defined, § 55:84
Racing exclusions, § 55:29
Recall exclusions, § 55:34
Scope note, § 55:1
Suit defined, § 55:85
Summary and practice pointers
checklist, § 55:92
Summary of coverage issues, § 55:2
Temporary substitute autos, § 55:12
Towing coverage, § 55:52
Trailers, § 55:12, 55:86
Trial strategy and themes, § 55:90,
55:91
Underinsured motorist endorsements,
coordination of limits, § 55:38
Uninsured motorist, coordination of
limits, § 55:38
Watercraft or aircraft exclusions,
§ 55:30
Who is insured, § 55:16
Workers’ compensation exclusions,
§ 55:21
Work you performed, § 55:32, 55:87

GARAGE OPERATIONS

See index topic Garage Liability and
Garagekeepers Insurance

GASOLINE

Environmental coverage exclusions,
§ 44:70

GOOD FAITH AND FAIR

DEALING

Complaint for breach of; illustrative
form, § 14:48
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GOOD FAITH AND FAIR
DEALING—Cont’d
Defend, duty to; illustrative jury
charges, § 4:42, 4:45
First-party bad faith, § 28:15
Investigation and breach of implied
duty of
first-party policies investigation,
§2:10
third-party policies investigation,
§2:13
Limitation of actions and breach of
covenant of, § 43:9
Pleadings, § 14:31
Reinsurance, § 41:44

GOVERNMENTAL DIRECTIVES

Environmental coverage exclusions,
§ 44:81

GOVERNMENTAL ENTITIES
Limitation of actions, § 43:31

GOVERNMENTAL INTEREST
ANALYSIS

Choice of law, § 9:16

GUIDELINES

Discovery of documents; claims pro-
cedure, § 17:16, 17:60, 17:61

GUNS
Intentional acts, § 34:12

HEALTH BENEFITS
COBRA, § 57:35 to 57:41
ERISA, § 57:34 to 57:41
HIPAA (Health Insurance Portability

and Accountability Act), § 57:42
to 57:45

HEARINGS
Arbitration, § 11:44 to 11:47
Discovery of documents provided at;

communications and filings with
regulators and/or ISO, § 17:54

Discovery of documents; sanctions or
investigations by regulators,
§17:68

HEIRS
Limitation of actions, § 43:32

HIDDEN EXCLUSION
Reasonable expectations, § 5:10

HIPAA (HEALTH INSURANCE
PORTABILITY AND
ACCOUNTABILITY ACT)

ERISA regulation, § 57:42 to 57:45

HIRING
Negligent, § 34:23

HOMEOWNERS INSURANCE
Generally, § 50:1 et seq.
Checklist, § 50:27
Coverage issues, § 50:2 to 50:8
Defend, duty to, § 50:20, 50:25
Discovery, § 50:11, 50:15
Exclusions, § 50:3, 50:8
First-party property claims, § 50:23
Indemnify, duty to, § 50:21, 50:26
Initiating action, § 50:10, 50:14
Liability claims, § 50:19 to 50:21
Liability coverage issues, § 50:6 to

50:8
Loss settlement issues, § 50:4
Misrepresentation, effect of, § 50:5
Property claims, § 50:17
Scope note, § 50:2
Statements and examinations under
oath, § 3:6

Strategic decisions, § 50:9 to 50:12

Summary and practice pointers
checklist, § 50:27

Third-party liability claims, § 50:24
to 50:26

Trial, § 50:12, 50:16

HULL POLICY
Ocean marine insurance

see index topic Ocean Marine
Insurance

HYPOTHETICAL CASES

General framework of case; 15 steps,
§ 23:37 to 23:52

ILLINOIS

Conflict of interest; independent
counsel doctrine, § 33:35
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IMPLANT COVERAGE
Dow Corning Corp. breast implant
coverage; jury verdict form and
instructions, § 25:49

IMPLEADER
See index topic Third-Party Practice

INCOMPLETE POLICIES

See index topic Lost or Incomplete
Policies

INCONTESTABILITY CLAUSES
Generally, § 37:7 to 37:12
Calculation of period, § 37:10
Commencement of contest, § 37:12
Commencement of period, § 37:11
Construction, rules of, § 37:25
Exceptions, § 37:20
Statutory provisions, § 37:9
Validity of clauses, § 37:8

INDEMNITY
Bodily injury and personal injury,
§ 6:4 to 6:10
Discovery of documents; board of
directors’ minutes, memoranda
or reports regarding
indemnification, § 17:33
Expert witnesses in third-party cover-
age litigation, § 24:12 to 24:16
Garage liability exclusions
employee indemnification and
employer’s liability exclu-
sions, § 55:22
fellow employee, § 55:23

Homeowners insurance, § 50:21,
50:26

Intellectual property coverage claims,
§7:14

Ocean marine insurance

see index topic Ocean Marine
Insurance

Pendency of tort suit, litigating cover-
age during, § 12:11 to 12:13
Pleadings, § 14:29, 14:46
Settlement
insurer’s perspective
drafting concerns, § 32:40
illustrative form, § 32:65
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INDEMNITY—Cont’d
Settlement—Cont’d
reasonable limits on indemnifica-
tion/hold-harmless exposure,
§ 31:40 to 31:44
Subrogation, § 42:9, 42:10

INDEPENDENT COUNSEL
DOCTRINE
Conflict of interest, § 33:25 to 33:38

INDOOR EXPOSURE CLAIMS

Environmental coverage exclusions,
§ 44:64 to 44:69

INFRINGEMENT

See index topic Intellectual Property
Coverage Claims

INJUNCTIVE RELIEF
Employment practices liability insur-
ance, § 56:16
ERISA, § 57:59

INLAND MARINE INSURANCE

Generally, § 54:1 et seq.

Attorneys, litigation issues for
insured’s attorney, § 54:15 to

54:18

insurer’s attorney, § 54:9 to 54:14

Bad faith, § 54:14

Choice of law, § 54:10

Collision, § 54:5, 54:25

Commonly litigated coverage issues,

§ 54:3 to 54:8

Custody and control of property at
time of loss, § 54:3, 54:20
Depositions, use of documents,
§ 54:42
Discovery
generally, § 54:34 to 54:45
claims file, § 54:39
claims manuals from claims
department, § 54:40
depositions, use of documents in,
§ 54:42
factual basis of claim, § 54:45

insured’s attorney, § 54:35 to
54:42

insurer’s attorney, § 54:43 to
54:45
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INLAND MARINE INSURANCE

—Cont’d
Discovery—Cont’d
third-party sources, § 54:41

underwriting information, § 54:37,
54:38
External cause, § 54:7
External causes, § 54:27
Floater policies, § 54:8, 54:28 to
54:30
Fur floater policies, § 54:28
In transit, determination whether
insured property was, § 54:4,
54:21 to 54:24
Jewelry policies, § 54:8, 54:28 to
54:30, 54:33
Jury charge, sample, § 54:52
Litigation under policies, § 54:19 to
54:33
Overturn, § 54:6
Overturn and upset, § 54:26
Personal property policies, § 54:8,
54:28 to 54:30
Pleadings, sample
generally, § 54:49 to 54:51
answer, § 54:51
complaint, § 54:50
Policy forms, § 54:13
Practice pointers checklist, § 54:48
Procedural issues, § 54:12
Scope note, § 54:1

Summary of coverage issues, § 54:2
to 54:8

Tourist property insurance, § 54:31

Traveling salesperson’s sample insur-

ance, § 54:32

Trial strategy and themes, § 54:46,
54:47

Venue, § 54:11

IN LIMINE MOTIONS

Generally, § 19:55
Expert witnesses

exclude testimony, outline for,
§ 24:79

jury selection, challenges to
opposition’s expert prior to,
§ 24:70 to 24:74

IN LIMINE MOTIONS—Cont’d

Expert witnesses—Cont’d
neutralizing opposition’s expert,
§ 24:64
Master, § 20:22
Potential subjects for, § 20:21
Substantive motion practice, § 20:20

INSOLVENCY OF INSURER

Generally, § 58:1 et seq.
Agents and brokers errors and omis-
sions policies, § 48:42
Attorneys’ fees; insolvency of judg-
ment debtor insurer, § 30:50
Checklist, § 58:27
Deposit claims, special; rehabilitation
and liquidation, § 58:12
Guaranty funds
generally, § 58:18 to 58:25
claims covered, § 58:18 to 58:25
exhaustion of other coverage,
§ 58:23
nonduplication of recovery,
§ 58:24
other insurance, § 58:23
persons covered, § 58:19
pre-claim limits, § 58:21
rehabilitation and liquidation,
§ 58:14
statutory limitations, generally,
§ 58:20 to 58:25
time to file claim, § 58:25
Liquidation. Rehabilitation and
liquidation, below
Receivership proceeding, commence-
ment of, § 58:6 to 58:9
Rehabilitation and liquidation
generally, § 58:2 to 58:17
deposit claims, special, § 58:12
disputed claims, § 58:13
federal law, § 58:3
filing of claims, § 58:10
guaranty funds against estate in
liquidation, § 58:14
national scheme of interrelated
state insurer insolvency laws,
§ 58:2
notice and filing of claims, § 58:10
practical advice, § 58:17
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INSOLVENCY OF INSURER
—Cont’d
Rehabilitation and liquidation
—Cont’d
priority of distribution, § 58:15
receivership proceeding, com-
mencement of, § 58:6 to 58:9
secured claims, § 58:11
seizure orders, § 58:5
summary proceedings, § 58:4,
58:5
supervision proceedings, § 58:4
unclaimed funds upon completion
of liquidation proceeding,
§ 58:16
Reinsurance, § 41:38
Reinsurance, availability of, § 58:26
Scope note, § 58:1

Summary and practice pointers
checklist, § 58:27

INSTRUCTIONS TO JURY
See index topic Jury Instructions

INTELLECTUAL PROPERTY

COVERAGE CLAIMS

Generally, § 7:1 et seq.

Applicable policy language, § 7:3

“As damages” requirement, § 7:29

Causal connection requirement
generally, § 7:20 to 7:24
copyright infringement, § 7:23
patent infringement, § 7:21
trademark infringement, § 7:22
unfair competition, § 7:24

Checklist, § 7:33

Choice of law, § 7:10

Defenses
generally, § 7:26 to 7:29
“as damages” requirement, § 7:29
known loss and loss-in-progress

doctrines, § 7:28
public policy limitation on cover-
age, § 7:27
Defense versus indemnity obliga-
tions, § 7:14
Discovery, § 7:31

E-commerce, claims arising from,
§7:30
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INTELLECTUAL PROPERTY
COVERAGE CLAIMS—Cont’d
Enumerated offense requirement
generally, § 7:15 to 7:24
copyright infringement, § 7:17
patent infringement, § 7:15
trademark infringement, § 7:16
unfair competition, § 7:18
Forum selection, § 7:6 to 7:10, 7:12
Indemnity obligations versus defense,
§7:14
Initial insurer strategic
considerations, § 7:5 to 7:10
Issues raised by claims, § 7:13 to
7:30
Known loss and loss-in-progress
doctrines, § 7:28
Level of advertising or advertising
activities, § 7:18
Notice
insurer, notice to, § 7:11
response to policy holder’s, § 7:10
Pleadings, illustrative
generally, § 7:34 to 7:38
affirmative defenses, insurer’s,
§ 7:37
affirmative defenses,
policyholder’s, § 7:38
earlier and later policies to insured,
insurer’s complaint in
declaratory judgment action
providing, § 7:35
several insurance carriers,
policyholder’s complaint
against, § 7:36
Prominent coverage issues, § 7:4
Public policy limitation on coverage,
§7:27
Response to policy holder’s notice,
§7:10
Scope note, § 7:1
Summary and practice pointers
checklist, § 7:33
Themes for parties, § 7:32
INTENT
Choice of law issues, § 9:18
INTENTIONAL ACT EXCLUSION

Summary judgment; illustrative form,
§19:72
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INTENTIONAL ACTS

Generally, § 34:1 et seq.

Accident defined, § 34:4

Assault, § 34:10, 34:11

Bodily injury and personal injury,
exclusions, § 6:35

Checklist, § 34:32

Construction of intent, § 34:5 to
34:20

Criminal conduct/conviction, § 34:13

Declaratory judgment allegations,
§ 34:33, 34:34

Discovery, § 34:29, 34:30

Emergency, § 34:28

Employment practices liability insur-
ance, § 56:7, 56:19, 56:24,
56:27

Employment torts, § 34:17 to 34:19,
34:23

Exceptions to coverage, § 34:24 to
34:28

Expected, construction of, § 34:20

Fights, § 34:11

Fires, § 34:14

Guns and other weapons, § 34:12

Hiring, negligent, § 34:23

Inference from nature of insured’s
conduct, § 34:9 to 34:15

Inherently harmful conduct, § 34:15

Insured, § 34:3

Insurer, § 34:2

Jury charges, § 34:35 to 34:37

Mental capacity, lack of, § 34:25,
34:26, 34:37

Mistake of fact or law, § 34:27

Negligent security, supervision or
hiring, § 34:23

Others, act committed by, § 34:21 to
34:23

Pleadings, illustrative clauses in,
§ 34:33

Pollution, § 34:16

Professional liability exclusion,
§ 49:13

Scope note, § 34:1

Self-defense, § 34:24, 34:36

Sexual molestation or assault,
§ 34:10

Some injury, intent to inflict, § 34:7

INTENTIONAL ACTS—Cont’d
Specific injury, intent to inflict,
§ 34:8
Summary and practice pointers
checklist, § 34:32
Supervision, negligent, § 34:23
Trial strategy and themes, § 34:31
Vicarious liability, § 34:22

INTEREST
Arbitration, § 11:52
Damages, § 27:4
Post-judgment, § 19:66

INTEREX V. ATLANTIC MUTUAL

INS. CO.

Environmental coverage; sample

verdict form, § 25:42

Jury instructions, sample

duty to defend/defense costs,
§ 25:104

expected or intended use, § 25:65
pollution exclusions, § 25:61

INTERPLEADER
Generally, § 13:1 et seq.
Checklist, § 13:19
Depositing proceeds
order, § 13:25
rule interpleader, § 13:13
statutory interpleader, § 13:10
Dismissal
order dismissing plaintiff, § 13:28
timely discharge from action,
§ 13:15 to 13:18
Filing, § 13:6 to 13:13
Forms, illustrative
generally, § 13:20 to 13:28
answer with counterclaim, § 13:23
complaints
declaratory relief and, § 13:20
FRCP, Appendix of Forms,
Form 18, § 13:20
rule, § 13:22
statutory, § 13:21
joint motion to dismiss with
attorneys’ fees, § 13:27
order depositing policy proceeds,
§ 13:25
order dismissing plaintiff, § 13:28
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INTERPLEADER—Cont’d
Forms, illustrative—Cont’d

registry of court, motion depositing

money in, § 13:24
stay, motion to, § 13:26
Jurisdiction
rule interpleader, § 13:11
statutory interpleader, § 13:7
timely discharge from action,
§ 13:15
Objectives
claimant, § 13:4, 13:5
insurer, § 13:2
Pre-filing negotiations, § 13:3
Preliminary considerations, § 13:2,
13:4,13:5
Registry of court, motion depositing
money in; illustrative form,
§13:24
Rule interpleader
generally, § 13:11 to 13:13
complaint, § 13:22
depositing proceeds, § 13:13
jurisdiction, § 13:11
service of process, § 13:12
venue, § 13:12
Scope note, § 13:1
Service of process, § 13:8
rule interpleader, § 13:12
Statutory interpleader
generally, § 13:6 to 13:13
complaint, § 13:21
depositing proceeds, § 13:10
jurisdiction, § 13:7
pleadings to file with, § 13:9
service of process, § 13:8
venue, § 13:8
Stay, motion to, § 13:26
Strategies, § 13:2, 13:4, 13:5
Summary and practice pointers
checklist, § 13:19
Timely discharge from action
generally, § 13:14 to 13:18
ancillary jurisdiction, § 13:15
answer, § 13:14
attorneys’ fees, § 13:18
counterclaim, § 13:14
cross-claims, § 13:15
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INTERPLEADER—Cont’d

Timely discharge from action
—Cont’d
dismissal from case; forms,
§ 13:15 to 13:18
motions, § 13:14
Venue, § 13:8

INTERPRETATION

See index topic Construction and
Interpretation

INTERROGATORIES

Generally, § 16:1 et seq.
Answers, § 16:12 to 16:16
Attorneys’ fees; illustrative form,
§ 30:52
Case management orders, § 16:9
Categories of information requested,
§ 16:8
Checklist, § 16:29
Construction insurance, § 45:48,
45:49
Format, § 16:11
Forms, illustrative
first set of interrogatories
insurers, § 17:82
policyholders, § 17:83
insurer, to, § 16:31
policyholder, to, § 16:30
Limitation of actions, § 43:48
Lost or incomplete policies; illustra-
tive forms, § 40:29
Objectives, § 16:2, 16:4
Persons on whom interrogatories may
be served, § 16:10
Preliminary considerations, § 16:2,
16:4
Rule 26, § 16:7
Rule 33, § 16:6
Scope note, § 16:1
Strategy, § 16:2, 16:4
Subrogation and notice of serving;
illustrative form, § 42:57
Timing, § 16:9

INTERVENTION

Pendency of tort suit, litigating cover-
age during
generally, § 12:15 to 12:25
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INTERVENTION—Cont’d
Pendency of tort suit, litigating cover-
age during—Cont’d
circumstances requiring, § 12:19
to 12:25
claimant, § 12:25
excess insurer, § 12:23
permissive, § 12:18
procedural considerations, § 12:16
to 12:18
right, of, § 12:17
uninsured motorist carrier, § 12:24
Subrogation, § 42:15

INTOXICATION
Intentional acts, § 34:26

INVASION OF PRIVATE
OCCUPANCY
Bodily injury and personal injury,
§6:31

INVESTIGATION
Generally, § 2:1 et seq.
Agents, § 2:22
Agents and brokers errors and omis-
sions policies, § 48:5
Checklist, § 2:25, 2:27
Concealment, § 2:7, 2:15 to 2:17
Conducting, § 2:18 to 2:24
Discovery of documents; sanctions or
investigations by regulators,
§ 17:65 to 17:69
Discovery of investigation files, § 2:4
Excess versus primary insurance car-
ries and duty of, § 2:14
First-party policies, duty to
investigate under, § 2:8 to 2:10
Forms
illustrative forms, § 2:26 to 2:28
insured’s statement outline, § 2:28
master investigator checklist,
§ 2:27
model proof request letter, § 2:26
Fraud, concealment and misrepresen-
tation, § 2:7, 2:15 to 2:17
Good faith and fair dealing, breach of
implied duty of
first-party policies investigation,
§2:10

INVESTIGATION—Cont’d

Good faith and fair dealing, breach of

implied duty of—Cont’d
third-party policies investigation,
§2:13

Loss history, § 2:23

Master investigator checklist, § 2:27

Misrepresentation, § 2:7, 2:15 to
2:17

Model proof request letter, § 2:26

Objectives, § 2:2 to 2:7

Preliminary considerations, § 2:2 to
2:7

Primary versus excess insurance car-
ries and duty of, § 2:14

Property and casualty insurance,
§ 52:15 to 52:19

Public records, § 2:20

Scope note, § 2:1

Selection and retention of profes-
sional investigator, § 2:3

Statement by insured, § 2:19

Statement outline, insured’s, § 2:28

Strategy, § 2:2 to 2:7

Summary and practice pointers
checklist, § 2:25

Third-party policies, § 2:11 to 2:14

Timely notice, insured, § 2:5

Witness interviews, § 2:21

JEWELRY

Inland marine insurance, § 54:8,
54:28 to 54:30, 54:33

JOINDER OF PARTIES
Jurisdiction
necessary parties, § 10:11
nondiverse parties, § 10:15
underlying claimants, mandatory
joinder of, § 10:16
Pendency of tort suit, litigating cover-
age during, § 12:6
Pretrial scheduling and orders, § 20:2
JOINT VENTURE
Construction insurance exclusions,
§ 45:21
JUDGMENT
Damages

costs in excess of policy limits,
§ 27:6
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JUDGMENT—Cont’d
Damages—Cont’d
jury instructions, § 27:22, 27:23,
27:24

JUDGMENTS
Directed verdict or judgment, motion
for, § 19:57 to 19:59
Pleadings, on, § 19:30 to 19:33
Renewal of motion for judgment as
matter of law after trial, § 19:62

JUDICIAL INVOLVEMENT
Arbitration, § 11:34

JUDICIAL NOTICE
Choice of law, § 9:32

JUDICIAL REVIEW
Arbitration award, § 11:55

JURISDICTION
Generally, § 10:1 et seq.
Abstention doctrine, § 10:21
Arbitration agreement, enforcement
of, § 11:16
Case or controversy; restraints on
federal jurisdiction, § 10:20,
10:21
Declaratory judgment actions in state
courts, prematurity of, § 10:22
Direct action statutes, § 10:23
Dismissal motion for lack of personal
and subject matter jurisdiction;
illustrative form, § 10:31
ERISA, § 57:62
Federal court jurisdiction; maintain-
ing by invoking federal ques-
tion, § 10:12
Foreign insurers
realignment and, § 10:14
service of suit clause, § 10:17
Insurance carrier litigant, issues for,
§10:2
Interpleader
rule, § 13:11
statutory, § 13:7
timely discharge from action,
§ 13:15
Joinder of parties
necessary parties, § 10:11
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JURISDICTION—Cont’d
Joinder of parties—Cont’d
nondiverse parties, § 10:15
underlying claimants, mandatory
joinder of, § 10:16
Law and procedure issues, generally,
§ 10:9 to 10:26

Necessary parties, avoiding destruc-
tion of diversity by joinder of,
§10:11

Objectives, § 10:2, 10:5

Pendency of tort suit, litigating cover-
age during, § 12:5

Personal jurisdiction

generally, § 10:10

dismissal motion for lack of
personal and subject matter
jurisdiction; illustrative form,
§10:31
motion attacking, § 19:13
Policyholder, issues for, § 10:6
Preliminary considerations, § 10:2,
10:5
Realignment
destroying diversity through,
§10:13
foreign insurers and, § 10:14
Removal
notice of; illustrative form, § 10:30
remand and, § 10:19

Restraints on federal jurisdiction,
§10:20

Scope note, § 10:1
Service of process and, § 10:26
Strategy, § 10:2, 10:5
Subject matter jurisdiction
generally, § 10:9, 10:18
dismissal motion for lack of
personal and subject matter
jurisdiction; illustrative form,
§10:31
motion attacking, § 19:14
Underlying claimants, mandatory
joinder of, § 10:16
Venue, motion to transfer, § 10:24,
10:25, 10:32
Wilton, § 10:21
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JURY AND JURY TRIAL
ERISA, § 57:65
Final arguments, § 22:1 et seq.
Instructions
see index topics Jury Instructions;
Jury Verdict Form and
Instructions
Lost or incomplete policies, § 40:22
Opening statements, § 22:1 et seq.
Presentation of case in chief
see index topic Presentation of
Case in Chief
Selection
see index topic Jury Selection and
Communication With Jury

JURY INSTRUCTIONS
Agents and brokers errors and omis-
sions policies; illustrative
instructions, § 48:69 to 48:85
Automobile insurance; sample
instructions
generally, § 51:42 to 51:48
family member, § 51:44
new vehicle, § 51:43
no-fault coverage, § 51:48
permissive use, § 51:45
truck, noncovered use of, § 51:47
Uninsured Motorist Act, § 51:46
Choice of law and illustrative, § 9:33,
9:34
Construction and interpretation,
§1:22
Construction insurance
generally, § 45:51 to 45:53
builder’s risk policy, claim under,
§ 45:52
CGL policy, claim under, § 45:53
Cooperate, duty to, § 36:26
Damages, § 27:17
Defend, duty to; illustrative jury
charges
generally, § 4:41 to 4:47
bad faith, § 4:45
damages instruction, § 4:46, 4:47
good faith and fair dealing instruc-
tion, insurance company’s
obligation of, § 4:42, 4:45
insured, duties of, § 4:44

JURY INSTRUCTIONS—Cont’d
Defend, duty to; illustrative jury
charges—Cont’d
insurer, duties of, § 4:43
mitigate damages, duty to, § 4:47
Fortuity and nonfortuity
generally, § 35:29 to 35:36
expected/intended issues, § 35:33
to 35:36
known risk, known loss and loss in
progress, § 35:30 to 35:32
occurrence defined, § 35:33

Fraud, concealment and misrepresen-
tation, § 37:32 to 37:34
Garage liability and garagekeepers
insurance, § 55:96
Inland marine insurance; sample
charge, § 54:52
Intentional acts, § 34:35 to 34:37
Limitation of actions, § 43:55, 43:56
Lost or incomplete policies, § 40:33
Ocean marine insurance
generally, § 53:36 to 53:46
bad faith, insurer’s, § 53:45
exclusionary language,
interpretation/application of,

§ 53:43

“held covered” clause, effect of,
§ 53:44

“insurable interest,” requirement
of, § 53:45

material facts, § 53:37, 53:38
notice of claim to insurer, delay in
providing, § 53:40
representations versus warranties,
§ 53:41
utmost good faith of insured,
§53:39
waiver of breach/insured estopped
from denying coverage,
§ 53:42
warranties, § 53:41
Pretrial scheduling and orders,
§ 20:27
Products liability insurance; illustra-
tive nstructions
generally, § 46:35 to 46:45

business risk exclusion, § 46:45
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JURY INSTRUCTIONS—Cont’d
Products liability insurance; illustra-
tive instructions—Cont’d
exclusions
business risk, § 46:45
injury to work, § 46:44
injury to work exclusion, § 46:44
notice issues, § 46:42
trigger of coverage, § 46:37 to
46:41

Professional liability, § 49:28

Property and casualty insurance,
§ 52:64, 52:65

Self-defense, § 34:36

Verdict form and instructions

see index topic Jury Verdict Form
and Instructions

JURY SELECTION AND
COMMUNICATION WITH
JURY

Generally, § 21:1 et seq.

Accumulated knowledge about
jurors, assembling and employ-
ing, § 21:54

Advance preparation, § 21:19 to
21:28

Attitudes, assessing juror, § 21:41

Bias, questioning regarding, § 21:43,
21:48

Challenges for cause, § 21:28, 21:32

Checklist, § 21:35, 21:55

Client representative, § 21:37

Comfortable, making juror, § 21:40

Consultants, using jury, § 21:12 to
21:18

Demographic profiling, limitations
of, § 21:49 to 21:51

Expert witnesses, challenges to
opposition’s expert, § 24:70 to
24:74

Forms, illustrative
generally, § 21:56 to 21:58
observations, teammembers’,
§ 21:57, 21:58
questionnaire, § 21:56
Hardship excuses, § 21:32
Judge’s introduction, § 21:38
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JURY SELECTION AND

COMMUNICATION WITH
JURY—Cont’d

Logistics and final preparations,
§ 21:29 to 21:32

Long range planning, § 21:2 to 21:18

Nature of case, § 21:8 to 21:18

Observations, preparing to record,
§ 21:36

Outbursts by juror in front of rest of
panel, dealing with, § 21:44

Panel information available, study-
ing, § 21:34

Peremptories, § 21:32, 21:49 to
21:51

Physical layout, know details of,
§ 21:33

Preliminary considerations, § 21:2 to
21:18

Process, know details of, § 21:33

Profile of favorable and unfavorable
juror characteristics, developing
advance, § 21:23

Questionnaires, § 21:24 to 21:27,
21:56

Questions, developing, § 21:35

Rehabilitation of juror with anti-
insurer bias, § 21:48

Scope note, § 21:1

Summary and practice pointers and
checklist, § 21:55

Voir dire, § 21:4 to 21:7, 21:39 to
21:54, 24:72 to 24:74

JURY VERDICT FORM AND

INSTRUCTIONS
Generally, § 25:1 et seq.
Anticipating, § 21:11
Caused by accident; sample jury
instructions
generally, § 25:73 to 25:75
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:73
Olin Corp. v INA, excerpt from,
§ 25:74
Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:75
Checklist, § 25:37
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JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Damage or injury during policy
period; sample jury instructions
generally, § 25:97 to 25:98
Broderick Investment v. Hartford
Accident & Indemnity,
excerpt from, § 25:98
Olin Corp. v. INA, excerpt from,
§ 25:97
Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:96
Damages; sample jury instructions
generally, § 25:83 to 25:85
Olds-Olympic Inc. v. Commercial
Union Ins. Co., excerpt from,
§ 25:84
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:83
Williams Pipeline v. INA, excerpt
from, § 25:85
Environmental coverage
exclusions; sample jury instruc-
tions
generally, § 25:56 to 25:62
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:60
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., excerpt
from, § 25:59
Canron Inc. v. Federal Ins.,
excerpt from, § 25:57
Interex v. Atlantic Mutual Ins.
Co., excerpt from, § 25:61
Olin Corp. v. INA, excerpt from,
§ 25:74
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:56
Williams Pipeline Co. v. INA,
excerpt from, § 25:58
sample verdict forms
generally, § 25:39 to 25:48
Boeing v. Aetna Casualty and
Surety Co., § 25:39

JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Environmental coverage—Cont’d
sample verdict forms—Cont’d
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., § 25:40
Canron, Inc. v. Federal Ins. Co.,
§ 25:46
Interex v. Atlantic Mutual Ins.
Co., § 25:42
Olin Corp. v. INA, § 25:47
Reichhold Chemicals, Inc. v.
Hartford Accident and
Indemnity Co., § 25:48
Washington Natural Gas Co. v.
Aetna Casualty and Surety
Co., § 25:45
Weyerhaeuser Co. v. Com-
mercial Union Inc., § 25:43
Williams Pipeline Co. v. INA,
§ 25:41
Excess policies; sample jury instruc-
tions
Olds-Olympic Inc. v. Commercial
Union Co., excerpt from,
§ 25:101
Reichhold Chemicals v. Hartford
Indemnity, excerpt from,
§ 25:102
Existence and/or terms of policy;
sample jury instructions
Olds-Olympic Inc. v. Commercial
Union Co., excerpt from,
§ 25:99
Safeco v. Great American, excerpt
from, § 25:100
Expected or intended; sample jury
instructions
generally, § 25:63 to 25:72
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:70
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., excerpt from,
§ 25:69
Canron, Inc. v. Federal Ins. Co.,
excerpt from, § 25:66
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JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Expected or intended; sample jury
instructions—Cont’d

Interex v. Atlantic Mutual Ins. Co.,
§ 25:65

Olds-Olympic Inc. v. Commercial
Union, Ins. Co., excerpt from,
§ 25:68

Olin Corp. v INA, excerpt from,
§ 25:71

Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:75

Washington Natural Gas Co. v.
Aetna Casualty and Surety
Co., § 25:72

Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:63

Williams Pipeline Co. v INA,
§ 25:67

Insurer’s perspective

generally, § 25:4 to 25:17

multiple insurer case, § 25:17

objectives, § 25:5

practice pointers for insurer,
§ 25:13 to 25:17

preparation for insurer, § 25:6 to
25:12

strategy and objectives, § 25:5

Interex v. Atlantic Mutual Ins. Co.;
environmental coverage; sample
verdict form, § 25:42

Judicial considerations
generally, § 25:32 to 25:36

appellate review considerations,
§ 25:33 to 25:35
unwilling or unprepared judge,
dealing with, § 25:32
Multiple insurer case, § 25:17
Notice; sample jury instructions
generally, § 25:76 to 25:82

Canron Inc. v. Federal Ins., excerpt
from, § 25:78
Olds-Olympic Inc. v. Commercial

Union Ins. Co., excerpt from,
§ 25:77
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JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Notice; sample jury instructions
—Cont’d
Reichhold Chemicals v. Hartford
Indemnity, excerpt from,
§ 25:80 to 25:82
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:76
Williams Pipeline v. INA, excerpt
from, § 25:79
Olin Corp. v. INA; environmental
coverage, sample verdict form,
§ 25:47
Owned property exclusion; sample
jury instructions
Broderick Investment v. Hartford
Accident & Indemnity Co.,
excerpt from, § 25:95
Olds-Olympic Inc. v. Commercial
Union Ins. Co., excerpt from,
§ 25:94
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:92
Williams Pipeline Co. v. INA,
excerpt from, § 25:93
Policyholder’s perspective
generally, § 25:18 to 25:31
objectives, § 25:19, 25:20
practice pointers, § 25:28
preparation for policyholder,
§ 25:24 to 25:27
strategy and objectives, § 25:19,
25:20
Property damage; sample jury
instructions
generally, § 25:86 to 25:95
Boeing v. Aetna Casualty Surety
Co., excerpt from, § 25:89
Olds-Olympic Inc. v. Commercial
Union Ins. Co., excerpt from,
§ 25:87
Reichhold Chemicals v. Hartford
Indemnity, excerpt from,
§ 25:90
Washington National Gas Co. v.
Aetna Casualty and Surety
Co., excerpt from, § 25:91



INDEX

JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Property damage; sample jury
instructions—Cont’d
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:86
Williams Pipeline Co. v. INA,
excerpt from, § 25:88
Sample jury instructions
caused by accident
generally, § 25:73 to 25:75
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:73
Olin Corp. v INA, excerpt from,
§ 25:74
Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:75
damage or injury during policy
period
generally, § 25:97 to 25:98
Broderick Investment v.
Hartford Accident &
Indemnity, excerpt from,
§ 25:98
Olin Corp. v. INA, excerpt from,
§ 25:97
Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:96
damages
generally, § 25:83 to 25:85
Olds-Olympic Inc. v. Com-
mercial Union Ins. Co.,
excerpt from, § 25:84
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:83
Williams Pipeline v. INA,
excerpt from, § 25:85
duty to defend/defense costs
excerpt from Interex v.
Atlantic Mutual Ins. Co.,
§ 25:104
excess policies
Olds-Olympic Inc. v. Com-
mercial Union Co., excerpt
from, § 25:101

JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Sample jury instructions—Cont’d
excess policies—Cont’d
Reichhold Chemicals v.
Hartford Indemnity, excerpt
from, § 25:102
existence and/or terms of policy
Olds-Olympic Inc. v. Com-
mercial Union Co., excerpt
from, § 25:99
Safeco v. Great American,
excerpt from, § 25:100
expected or intended
generally, § 25:63 to 25:72
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:70
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., excerpt
from, § 25:69
Canron, Inc. v. Federal Ins. Co.,
excerpt from, § 25:66
Interex v. Atlantic Mutual Ins.
Co., § 25:65
Olds-Olympic Inc. v. Com-
mercial Union, Ins. Co.,
excerpt from, § 25:68
Olin Corp. v INA, excerpt from,
§ 25:71
Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:75
Washington Natural Gas Co. v.
Aetna Casualty and Surety
Co., § 25:72
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:63
Williams Pipeline Co. v INA,
§ 25:67
insurance policies as contracts
excerpt from Stonewall Ins.
Co. v. National Gypsum,
§ 25:103
mitigation of damages excerpt
from Williams Pipeline Co. v.
INA, § 25:105
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JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Sample jury instructions—Cont’d
notice
generally, § 25:76 to 25:82
Canron Inc. v. Federal Ins.,
excerpt from, § 25:78
Olds-Olympic Inc. v. Com-
mercial Union Ins. Co.,
excerpt from, § 25:77
Reichhold Chemicals v.
Hartford Indemnity, excerpt
from, § 25:80 to 25:82
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:76
Williams Pipeline v. INA,
excerpt from, § 25:79
owned property exclusion
Broderick Investment v.
Hartford Accident &
Indemnity Co., excerpt
from, § 25:95
Olds-Olympic Inc. v. Com-
mercial Union Ins. Co.,
excerpt from, § 25:94
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:92
Williams Pipeline Co. v. INA,
excerpt from, § 25:93
pollution exclusions
generally, § 25:56 to 25:62
Boeing v. Aetna Casualty and
Surety Co., excerpt from,
§ 25:60
Broderick Investment Co. v.
Hartford Accident &
Indemnity Co., excerpt
from, § 25:59
Canron Inc. v. Federal Ins.,
excerpt from, § 25:57
Interex v. Atlantic Mutual Ins.
Co., excerpt from, § 25:61
Olin Corp. v. INA, excerpt from,
§ 25:74
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:56
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JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Sample jury instructions—Cont’d
pollution exclusions—Cont’d
Williams Pipeline Co. v. INA,
excerpt from, § 25:58
property damage
generally, § 25:86 to 25:95
Boeing v. Aetna Casualty Surety
Co., excerpt from, § 25:89
Olds-Olympic Inc. v. Com-
mercial Union Ins. Co.,
excerpt from, § 25:87
Reichhold Chemicals v.
Hartford Indemnity, excerpt
from, § 25:90
Washington National Gas Co. v.
Aetna Casualty and Surety
Co., excerpt from, § 25:91
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:86
Williams Pipeline Co. v. INA,
excerpt from, § 25:88
reasonableness of settlement
Canron Inc. v. Federal Ins.,
excerpt from, § 25:107
Stonewall Ins. Co. v. National
Gypsum, excerpt from,
§ 25:106
Sample verdict forms
generally, § 25:39 to 25:43
asbestos coverage, Stonewall Ins.
Co. v. National Gypsum,
§ 25:50
bad faith
Mosten Management Co. Inc. v.
Zurich-American Ins.
Group, § 25:52
Northrop Corp. v. American
Motorists Ins. Co., § 25:51
bad faith disability benefits, Ace v.
Aetna Life Ins. Co., § 25:53
bad faith life insurance, Thompson
v. Western and Southern Life
Ins. Co., § 25:54
breast implant coverage, Dow
Corning Corp., § 25:49
environmental coverage
Canron, Inc. v. Federal Ins. Co.,
§ 25:46
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JURY VERDICT FORM AND
INSTRUCTIONS—Cont’d
Sample verdict forms—Cont’d
environmental coverage—Cont’d
Interex v. Atlantic Mutual Ins.
Co., § 25:42
Olds-Olympic, Inc. v. Com-
mercial Union Ins. Co.,
§ 25:44
Olin Corp. v. INA, § 25:47
Reichhold Chemicals, Inc. v.
Hartford Accident and
Indemnity Co., § 25:48
Washington Natural Gas Co. v.
Aetna Casualty and Surety
Co., § 25:45
Weyerhaeuser Co. v. Com-
mercial Union Inc., § 25:43
lost policies, Safeco v. Great
American, § 25:55
Scope note, § 25:1
Special verdict form, sample pretrial
memorandum urging use of,
§ 25:37
Summary practice and pointers
checklist, § 25:37

JUSTICIABLE CONTROVERSY
Lack of; motions, § 19:16, 19:69,
19:72
KNOWN LOSS
Fortuity and nonfortuity, § 35:7 to
35:11, 35:17, 35:30 to 35:32
KNOWN RISK
Fortuity and nonfortuity, § 35:7 to
35:11, 35:16, 35:30 to 35:32
LEADING QUESTIONS
Cross-examination, § 26:24

LEAD PAINT
Environmental coverage exclusions,

§ 44:67
LEASES
Garage liability exclusions; leased
autos, § 55:25
LIBEL
Bodily injury and personal injury,
§6:32

LIENS
Subrogation, § 42:22

LIFE INSURANCE

Bad faith, sample jury verdict form,
Thompson v. Western and
Southern Life Ins. Co., § 25:54

First-party bad faith, § 28:49

LIMITATION OF ACTIONS
Generally, § 43:1 et seq.
Accrual causes of action
generally, § 43:12 to 43:20
delayed discovery, § 43:20
equitable estoppel, § 43:19
equitable tolling, § 43:18
exceptions, § 43:17 to 43:20
first-party claims, § 43:13
third-party claims
generally, § 43:14 to 43:16
defend, breach of duty to,
§ 43:16
indemnify, breach of duty to,
§43:14
settle, breach of duty to, § 43:15
Administrators or heirs, § 43:32
Advise insured of limitations period,
duty to, § 43:43
Agents and brokers errors and omis-
sions policies, § 48:4
Breach of contract, § 43:8 to 43:11,
43:26 to 43:29, 43:40 to 43:42
Checklist, § 43:51
Clauses, illustrative
generally, § 43:52 to 43:54
affirmative defenses, § 43:53,
43:54
defenses, § 43:52 to 43:54
Commencement of contractual limi-
tations periods, § 43:35 to 43:37
Continuous and progressive losses,
§ 43:36
Contractual limitations period,
§ 43:21 to 43:43
Critical facts
insured, § 43:5, 43:6
insurer, § 43:2 to 43:4
Delayed discovery, § 43:37
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LIMITATION OF ACTIONS
—Cont’d
Discovery
generally, § 43:44 to 43:49
defendant, for, § 43:44 to 43:49
insured, for, § 43:49
Discrete losses, § 43:35
Equitable tolling, § 43:39
Estoppel; breach of contract by
insurer, § 43:40
Excuse; breach of contract by insurer,
§ 43:42
First-party bad faith defenses,
§ 28:33
Good fair and fair dealing, breach of
covenant of, § 43:9
Governmental entities, § 43:31
Heirs, § 43:32
Insurers, § 43:34
Jury charges, § 43:55, 43:56
Loss payees, § 43:33
Mortgagees, § 43:30
Parties against whom suit limitation
provision may e asserted,
§ 43:30 to 43:34
Preliminary considerations
insured, § 43:5, 43:6
insurer, § 43:2 to 43:4
Progressive losses, § 43:36
Scope note, § 43:1
Statutes or regulations governing
claim practices, violation of,
§ 43:29
Subrogation, § 42:20
Summary and practice pointers
checklist, § 43:51
Third-party bad faith, § 29:33
Tort claims
conduct other than failure to pay
policy benefits, § 43:28
failure to pay policy benefits,
§ 43:27
Trial strategy and themes, § 43:50
Waiver and estoppel; breach of
contract by insurer, § 43:40

LIQUIDATION
Insolvency of insurer
see Insolvency of Insurer
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LIQUOR LIABILITY
Garage liability exclusions, § 55:35

LISTENING
Cross-examination, advocacy skills,
§ 26:27

LITIGATING COVERAGE
DURING PENDENCY OF
TORT SUIT

See index topic Pendency of Tort
Suit, Litigating Coverage Dur-
ing

LLOYD’S OF LONDON
Arbitration clause, sample, § 11:70

LOSS IN PROGRESS

Fortuity and nonfortuity, § 35:7 to
35:11, 35:18, 35:30 to 35:32

LOSS OF USE CLAIMS
Construction insurance, § 45:7, 45:8

LOSS PAYEES
Limitation of actions, § 43:33

LOST OR INCOMPLETE
POLICIES
Generally, § 40:1 et seq.

Affidavit of diligent search; illustra-
tive form, § 40:32

Bad faith, § 40:25, 40:26

Broader burden of proof, situations in
which insurers assume, § 40:16

Burden of proof; proving existence
and terms of policies, § 40:9 to
40:20

Checklist, § 40:27

Choice of law, § 40:21

Defend, duty to, § 40:24

Deposition notice and document
request; illustrative form,

§ 40:31

Document request; illustrative form,
§ 40:30, 40:31

Forms, illustrative

generally, § 40:28 to 40:33
affidavit of diligent search, § 40:32

declaratory judgment, complaint
for, § 40:28
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LOST OR INCOMPLETE
POLICIES—Cont’d
Forms, illustrative—Cont’d

deposition notice and document
request, § 40:31

document request, § 40:30, 40:31
interrogatories, § 40:29
Jury charges, illustrative, § 40:33
Jury trial, right to, § 40:22
Jury verdict form, sample, Safeco v.
Great American, § 25:55
Late notice, § 40:24

Locating policy-related information,
§ 40:3 to 40:6

Preliminary considerations, § 40:7,
40:8

Pre-suit considerations, § 40:7

Procedural issues, § 40:21 to 40:24

Proving existence and terms of;
burden of proof, § 40:9 to 40:20

Quantum of proof, § 40:17 to 40:20

Ruling, when to seek, § 40:8

Scope note, § 40:1

Search diligently for policy-related

information and documentation,
need to, § 40:2 to 40:6

Strategy, § 40:2 to 40:6

Summary and practice pointers
checklist, § 40:27

MAILING
Choice of law issues, § 9:6

MALICIOUS PROSECUTION
Bodily injury and personal injury,
§6:30
MANIFEST DISREGARD OF LAW
Arbitration award in, § 11:61

MANUALS

Discovery of documents; claim
procedures, § 17:16, 17:60,
17:61

MARINE INSURANCE
Inland

see index topic Inland Marine
Insurance

MARINE INSURANCE—Cont’d
Ocean

see index topic Ocean Marine
Insurance

MARKET CONDUCT STUDIES

Discovery of documents; sanctions or
investigations by regulators,
§17:67

MATERIALITY

Fraud, concealment and misrepresen-
tation, § 37:4

MEDIATION
Reinsurance, § 41:62, 41:66 to 41:79

MEDICAL PAYMENTS

Garage liability limits of insurance,
§ 55:38

MEDICAL RECORDS

Statements and examinations under
oath and authorization and
request for; illustrative form,
§ 3:51

MEMORANDUM

Discovery of documents; claim
procedures, § 17:16, 17:60

MENTAL CAPACITY
Intentional acts; lack of mental
capacity, § 34:25, 34:26, 34:37

MENTAL HEALTH PARITY ACT
ERISA coverage, § 57:46 to 57:48

MERGERS
Products liability insurance; merger
and successor corporations,
§ 46:9
MINNESOTA RULE
Other insurance, § 38:15

MISCONDUCT
Arbitrators, § 11:59

MISREPRESENTATION

See index topic Fraud and Misrepre-
sentation
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MISSILES COVERAGE

Garage liability and garagekeepers
insurance, § 55:53

MISTAKE OF FACT OR LAW
Intentional acts, § 34:27

MITIGATION OF DAMAGES
Jury verdict form and instructions,
§ 25:105

MORTGAGEES
Limitation of actions, § 43:30

MOSTEN MANAGEMENT CO.
INC. V. ZURICH-AMERICAN
INS. GROUP

Bad faith, sample verdict forms,
§ 25:52

MOTIONS
Generally, § 19:1 et seq.
Adpverse findings and rulings,
motions from, § 19:61 to 19:63
Ambiguity
avoiding, § 19:4
discovery motions, § 19:39
Applicable law, § 19:5
Attorneys’ fees, § 19:65
Bench trial; pretrial evidence rulings,
§ 19:54
Bodily injury and personal injury;
resolution of coverage issues by
motion practice, § 6:40
Choice of law, § 19:18, 19:21 to
19:24
Declaratory judgment action, insured
as plaintiff in, § 19:8
Depositions, notice of; illustrative
forms, § 18:55 to 18:57
Directed verdict or judgment, § 19:57
to 19:59
Discovery
generally, § 19:38 to 19:42
ambiguity, § 19:39
compelling, § 19:42
inconsistent position, § 19:39
meet and confer discovery confer-
ences, § 19:40
protective orders, § 19:41
scope of, § 19:40
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MOTIONS—Cont’d
Dismissal
claim, failure to state, § 19:27
indispensable party, failure to join,
§ 19:28
personal and subject matter juris-

diction, lack of; illustrative
form, § 10:31

Documents, discovery of

see index topic Discovery of Docu-
ments

Foreign insurer required to post bond,
unauthorized, § 19:29

Forms, illustrative, § 19:68 to 19:72
justiciable controversy, lack of,
§ 19:69
pleadings, judgment on, § 19:70
summary judgment, § 19:71, 19:72
In limine
generally, § 19:55
master, § 20:22
potential subjects, § 20:21
Interest, post-judgment, § 19:66

Judgment on pleadings, § 19:30 to
19:33

Jurisdiction, attacking
generally, § 19:12 to 19:16
justiciable controversy, lack of,
§ 19:16

pendency of underlying action,
§ 19:15
personal jurisdiction, § 19:13
service of process, § 19:13
subject matter jurisdiction, lack of,
§19:14
Jury or bench trial; pretrial evidence
rulings, § 19:54
Justiciable controversy, lack of,
§ 19:16, 19:69, 19:72
Local counsel, importance of, § 19:3
New trial, § 19:63

Overcoming allegations denied in
complaint, § 19:32
Pendency of underlying action,
§ 19:15

Personal jurisdiction, attacking,
§19:13
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MOTIONS—Cont’d
Pleadings, attacking form and legal
adequacy of
generally, § 19:25 to 19:28

claim, dismissal for failure to state,
§ 19:27
dismissal
claim, failure to state, § 19:27
indispensable party, failure to
join, § 19:28
indispensable party, dismissal for
failure to join, § 19:28
sufficient facts, failure to plead,
§ 19:26
Post-trial, § 19:60 to 19:66
Preliminary considerations
insured, for, § 19:7 to 19:11
insurer, for, § 19:2 to 19:6

Pretrial evidence rulings, § 19:53 to
19:56

Record, making, § 19:6

Renewal of motion for judgment as
matter of law after trial, § 19:62

Responding to motion for judgment
on pleadings, § 19:33

Scope note, § 19:1

Service of process, attacking, § 19:13

Stay, for, § 19:34 to 19:37

Subject matter jurisdiction, lack of,
§19:14

Substantive motion practice, § 20:16
to 20:19

Sufficient facts, failure to plead,
§19:26
Summary judgment
generally, § 19:43 to 19:48
affidavits, § 19:48
cross-motions for, § 19:52
directed verdict, § 19:59
fact, issues of, § 19:46, 19:50
filing, § 19:47
forms, illustrative, § 19:71, 19:72
pleadings, judgment on, § 19:31
responses to, § 19:49 to 19:52
standards, § 19:45
supporting papers, § 19:48
Testimony, motion to bar, § 19:56

MOTIONS—Cont’d
Timing considerations for insured,
§ 19:9 to 19:11
Venue
generally, § 19:17 to 19:20
choice of law, § 19:18
forum selection clauses, § 19:20

transfer of, § 10:24, 10:25, 10:32,
19:19

Winner, for, § 19:64 to 19:66

MOTOR VEHICLE INSURANCE

See index topic Automobile insur-
ance

NEGLIGENCE

Agents and brokers errors and omis-
sions policies; Comparative and
contributory negligence, § 48:21

Intentional acts; negligent security,
supervision or hiring, § 34:23

Subrogors’, § 42:31

NEGOTIATION
Choice of law, § 9:4
Interpleader, § 13:3

NEWBORNS
ERISA coverage, § 57:49 to 57:51

NEW TRIAL
Motion for, § 19:63

NEW YORK
Conflict of interest; independent
counsel doctrine, § 33:36
NONFORTUITY
See index topic Fortuity and
Nonfortuity

NONPROPORTIONAL
REINSURANCE

Generally, § 41:8,41:10

NORTHROP CORP. V. AMERICAN
MOTORISTS INS. CO.

Bad faith, sample verdict forms,
§ 25:51

NOTES
Cross-examination, § 26:28
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NOTICE
Advertising and advertising injury,
§7:10,7:11
Cancellation of policy, unilateral,
§ 39:5 to 39:11
COBRA rights initial notice, § 57:81
Defend, duty to
failure to notify as defense, § 4:29
late notice and refusal to defend;
sample letter, § 4:40
notice-prejudice rule, § 4:18
pre-notice costs, § 4:20
sample duty to notify language,
§ 4:36
timing of notice, § 4:17
Defenses when sued by policyholder;
pleadings, § 14:18
Depositions
compel further examination,
motion to; illustrative forms,
§ 18:55
corporations; illustrative form,
§ 18:54
forms, illustrative, § 18:52 to
18:58
motions; illustrative forms, § 18:55
to 18:57
objection to notice; illustrative
form, § 18:58
quash notice, protective orders and
motion to; illustrative form,
§ 18:56, 18:57
Depositions; illustrative forms,
§ 17:84, 18:52 to 18:58
Directors and officers liability insur-
ance; notice under prior policy
exclusion, § 47:34
Discovery of documents, § 17:31 to
17:42
Employee benefits; sample forms
COBRA rights initial notice,
§ 57:81
removal notice, § 57:80
Fraud, concealment and misrepresen-
tation, § 37:22 to 37:24
Intellectual property coverage claims,
§7:10,7:11
Jury verdict form and instructions
sample jury instructions
Canron Inc. v. Federal Ins.,
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NOTICE—Cont’d
Jury verdict form and instructions
—Cont’d
sample jury instructions—Cont’d
excerpt from, § 25:78
Olds-Olympic Inc. v. Com-
mercial Union Ins. Co.,
excerpt from, § 25:77
Reichhold Chemicals v.
Hartford Indemnity, excerpt
from, § 25:80 to 25:82
Weyerhaueser Co. v. Com-
mercial Union, Inc.,
excerpt from, § 25:76
Williams Pipeline v. INA,
excerpt from, § 25:79
Lost or incomplete policies; late
notice, § 40:23
Ocean marine insurance; jury charges
on delay in providing notice of
claim to insurer, § 53:40
Products liability insurance; illustra-
tive jury instructions, § 46:42
Professional liability and notice of
claim, § 49:17
Reinsurance; notice of loss and loss
settlements, § 41:26 to 41:28
Removal, of; illustrative form,
§ 10:30
Reservation of rights and waiver of
late notice defense, § 8:23
Settlement, insurer’s perspective;

illustrative form for withdrawal
of notice, § 32:62

OATHS
See index topic Statements and
Examinations Under Oath

OBJECTIONS
Depositions, notice of; illustrative
form, § 18:58
Discovery of documents, § 17:76 to
79

OCCURRENCE
Choice of law, § 9:11
Pleadings; claims made versus occur-
rence, § 14:38
OCEAN MARINE INSURANCE
Generally, § 53:1 et seq.
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OCEAN MARINE INSURANCE

—Cont’d

Cargo policy
generally, § 53:5, 53:17 to 53:23
coverage, § 53:17
covered risk, § 53:19
indemnity, § 53:20 to 53:22
insurable interest, § 53:18
seaworthiness, implied warranty

of, § 53:23

Checklist, § 53:29

Damages
hull policy, § 53:10

Discovery, planning, § 53:24 to
53:26
Exoneration from or limitation of
liability, complaint for, § 53:34
Hull policy
generally, § 53:3, 53:8 to 53:11
coverage, § 53:8
damages, § 53:10
total losses, § 53:11
warranties, § 53:9
Indemnity
cargo policy, § 53:20 to 53:22
protection and indemnity policy,
below
Jury charges
generally, § 53:36 to 53:46
bad faith, insurer’s, § 53:46
exclusionary language,
interpretation/application of,

§53:43

“held covered” clause, effect of,
§ 53:44

“insurable interest,” requirement
of, § 53:45

material facts, § 53:37, 53:38
notice of claim to insurer, delay in
providing, § 53:40
representations versus warranties,
§ 53:41
utmost good faith of insured,
§ 53:39
waiver of breach/insured estopped
from denying coverage,
§ 53:42
warranties, § 53:41

OCEAN MARINE INSURANCE
—Cont’d
Pleadings, illustrative
generally, § 53:30 to 53:34
benefits, plaintiff’s original peti-
tion for failure to pay; Louisi-
ana, § 53:33
declaratory judgment, § 53:31,
53:32
exoneration from or limitation of
liability, complaint for,
§53:34
stipulation out of limitation of
liability action, § 53:35
Protection and indemnity policy
generally, § 53:4, 53:12 to 53:16
conditions, § 53:13
coverage, § 53:12
exclusions, § 53:15
extended coverages, § 53:16
limitations, § 53:15
representations and warranties,
§53:14
specific coverages, § 53:16
Scope note, § 53:1
Stipulation out of limitation of
liability action, § 53:35
Strategic considerations
insured, § 53:7
insurer, § 53:6
Summary and practice pointers
checklist, § 53:29
Summary of coverage issues, § 53:2
to 53:5
Trial strategy and themes, § 53:27,
53:28
Warranties
cargo policy and implied warranty
of seaworthiness, § 53:24
hull policy, § 53:9
jury charges, § 53:41
protection and indemnity policy,
§ 53:14

OFFICERS
See index topic Directors and
Officers Liability Insurance

OFFSET
Reinsurance, § 41:37
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OIL AND OTHER PETROLEUM
PRODUCTS

Environmental coverage exclusions,
§ 44:70

OLDS-OLYMPIC INC. V.
COMMERCIAL UNION INS.
Co.

Jury instructions, sample damages,
§ 25:84
excess policies, § 25:101
existence and/or terms of policy,
§ 25:99
expected or intended, § 25:68
notice, § 25:77
owned property exclusion, § 25:94
property damage, § 25:87

OLIN CORP. V. INA

Environmental coverage, sample
verdict form, § 25:47

Jury instructions, sample
caused by accident, § 25:74
damage or injury during policy

period, § 25:97

expected or intended, § 25:71
pollution exclusions, § 25:74

OPENING STATEMENTS
Generally, § 22:1 et seq.
Advocacy skills required, § 22:8 to
22:10

Checklist, § 22:11

Goals, § 22:2 to 22:4

Ground rules, § 22:2

Scope note, § 22:1

Statements and examinations under
oath and representative’s;
illustrative form, § 3:56

Strategy, § 22:2 to 22:4

Summary and practice pointers
checklist, § 22:11

ORDERS
Pretrial scheduling and orders

see index topic Pretrial Scheduling
and Orders

OTHER INSURANCE
Generally, § 38:1 et seq.
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OTHER INSURANCE—Cont’d
Allocating duty to defend between
co-insurers, § 38:20
Checklist, § 38:21
Concurrent policies with dissimilar
clauses, § 38:14, 38:15
Conflicts between, resolving, § 38:10
to 38:15
Custom tailored, § 38:9
Defined, § 38:2 to 38:9
Directors and officers liability insur-
ance, § 47:27,47:34
Dissimilar, specific conflicts with,
§ 38:16 to 38:18
Duty to defend between co-insurers,
allocating, § 38:20
Escape clauses, § 38:7, 38:12, 38:18
Excess clauses, § 38:6, 38:11, 38:17
Minnesota Rule, § 38:15
Pro rata clauses, § 38:8, 38:13, 38:18
Resolving conflicts between, § 38:10
to 38:15
Scope note, § 38:1
Secondary policies, conflicting
clauses involving, § 38:19
Self-insurance as, § 38:4
Summary and practice pointers
checklist, § 38:21
Types of self-insurance as, § 38:5 to
38:9
OWNED PROPERTY EXCLUSION
Broderick Investment v. Hartford
Accident & Indemnity Co.,
excerpt from, § 25:95
Olds-Olympic Inc. v. Commercial
Union Ins. Co., excerpt from,
§ 25:94
Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:92
Williams Pipeline Co. v. INA,
excerpt from, § 25:93
PATENTS
See index topic Intellectual Property
Coverage Claims
PENAL STATUTES OR
ORDINANCES
Bodily injury and personal injury
exclusions for violation of,
§ 6:36
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PENDENCY OF TORT SUIT,
LITIGATING COVERAGE
DURING

Generally, § 12:1 et seq.
Case or controversy requirement,
§12:4
Declaratory judgment actions
generally, § 12:2 to 12:14
case or controversy requirement,
§ 12:4
complaint, § 12:27
defend, duty to, § 12:7 to 12:10
extra-contractual duties, breach of,
§ 12:14
indemnify, duty to, § 12:11 to
12:13
joinder of necessary parties, § 12:6
jurisdictional requirements, § 12:5
procedural considerations, § 12:3
to 12:6
Defend, duty to, § 12:7 to 12:10
Extra-contractual duties, breach of,
§12:14
Indemnify, duty to, § 12:11 to 12:13
Intervention
generally, § 12:15 to 12:25
circumstances requiring, § 12:19
to 12:25
claimant, § 12:25
excess insurer, § 12:23
permissive, § 12:18
procedural considerations, § 12:16
to 12:18
right, of, § 12:17
uninsured motorist carrier, § 12:24
Joinder of necessary parties, § 12:6
Jurisdictional requirements, § 12:5
Necessary parties, joinder of, § 12:6
Scope note, § 12:1
Summary and practice pointers
checklist, § 12:26
Uninsured motorist carrier; interven-
tion, § 12:24

PERFORMANCE
Choice of law, § 9:9

PERMISSIVE INTERVENTION
Pendency of tort suit, litigating cover-
age during, § 12:18

PERSONAL INJURY
See index topic Bodily Injury and
Personal Injury

PERSONAL INJURY CLAIMS

Environmental coverage exclusions,
§ 44:86

PERSONAL JURISDICTION
Generally, § 10:10
Dismissal motion for lack of personal
and subject matter jurisdiction;
illustrative form, § 10:31
Motion attacking, § 19:13

PERSONAL PROPERTY
Inland marine insurance, § 54:8,
54:28 to 54:30

PESTICIDES

Environmental coverage exclusions,
§ 44:71

PETROLEUM PRODUCTS

Environmental coverage exclusions,
§ 44:70

PLEADINGS
Generally, § 14:1 et seq.
Adpvertising and advertising injury;
illustrative pleadings
generally, § 7:34 to 7:38
affirmative defenses, insurer’s,
§ 7:37
affirmative defenses,
policyholder’s, § 7:38
earlier and later policies to insured,
insurer’s complaint in
declaratory judgment action
providing, § 7:35
several insurance carriers,
policyholder’s complaint
against, § 7:36
Affirmative defenses; illustrative
form, § 14:50
Agents and brokers errors and omis-
sions policies, § 48:2, 48:3
Alternative dispute resolution,
§ 14:14, 14:42
Answers
agents and brokers errors and
omissions policies, § 48:3
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PLEADINGS—Cont’d
Answers—Cont’d
automobile insurance, § 51:41
choice of law; illustrative form,
§9:30
employee benefits, § 57:78
inland marine insurance, § 54:51
interpleader, § 13:14, 13:23
interrogatories, § 16:12 to 16:16
products liability insurance,
§ 46:34
property and casualty insurance,
§ 52:62
reservation of rights, § 8:25
subrogation, § 42:56
third-party practice, § 15:17
Automobile insurance; illustrative
forms, § 51:40, 51:41
Bad faith, § 14:30
Breach of contract, § 14:26
Checklist, § 14:43
Choice of law; illustrative form,
§ 9:29, 9:30
Claims made versus occurrence,
§ 14:38
Contribution, rights of, § 14:9
Deceptive Trade Practices Act,
§ 14:33
Declaratory judgment interpreting
relevant policy terms, sample
complaint seeking, § 1:21
Declaratory relief, § 14:4, 14:8,
14:25
Defenses
duty to defend, § 14:28
Defenses when sued by policyholder
generally, § 14:15 to 14:22
cooperate, failure to, § 14:17
exclusions, § 14:22
expected or intended, § 14:21
notice, § 14:18
premium payments, § 14:16
tender, § 14:19
trigger, § 14:20
Discovery of documents; sanctions or
investigations by regulators,
complaints, § 17:68

Duty to defend, § 14:28
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PLEADINGS—Cont’d
Employee benefits; sample forms,
§ 57:77,57:78
Excess insurer, § 14:37
Fair Claims Handling Act violation,
§ 14:32
Forms, illustrative
generally, § 14:44 to 14:50
affirmative defenses, § 14:50
breach of contract; duty to defend,
§ 14:47
declaratory relief complaint; duty
to defend, § 14:45
duty to defend, § 14:45 to 14:47
good faith and fair dealing, com-
plaint for breach of, § 14:48
indemnification, § 14:46
reformation of insurance contract,
complaint for, § 14:49
Fraud or misrepresentation; potential
claim for money damages,
§ 14:5
Garage liability and garagekeepers
insurance; illustrative pleadings,
§ 55:93 to 55:95
Good faith and fair dealing, com-
plaint for breach of; illustrative
form, § 14:48
Good faith and fair dealing, duty of,
§ 14:31
How many insurers to include in suit,
§ 14:35 to 14:38
Indemnification, § 14:29
Indemnification; illustrative form,
§ 14:46
Inland marine insurance; sample
pleadings, § 54:49 to 54:51
Intellectual property coverage claims;
illustrative pleadings
generally, § 7:34 to 7:38
affirmative defenses, insurer’s,
§ 7:37
affirmative defenses,
policyholder’s, § 7:38
earlier and later policies to insured,
insurer’s complaint in
declaratory judgment action
providing, § 7:35
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PLEADINGS—Cont’d
Intellectual property coverage claims;
illustrative pleadings—Cont’d
several insurance carriers,
policyholder’s complaint
against, § 7:36
Intentional acts; illustrative clauses
in, § 34:33, 34:34
Interpleader; illustrative forms,
§ 13:20 to 13:23
Judgment on, § 19:30 to 19:33
Law of state settled, § 14:11
Law of state unsettled, § 14:12
Motion attacking form and legal ade-
quacy of
generally, § 19:25 to 19:28
claim, dismissal for failure to state,
§ 19:27
dismissal
claim, failure to state, § 19:27
indispensable party, failure to
join, § 19:28
indispensable party, dismissal for
failure to join, § 19:28
sufficient facts, failure to plead,
§ 19:26
Objectives, § 14:2 to 14:42
Occurrence versus claims made,
§ 14:38
Ocean marine insurance; illustrative
pleadings
generally, § 53:30 to 53:34
benefits, plaintiff’s original peti-
tion for failure to pay; Louisi-
ana, § 53:33
declaratory judgment, § 53:31,
53:32
exoneration from or limitation of
liability, complaint for,
§53:34
stipulation out of limitation of
liability action, § 53:35
Overcoming allegations denied in
complaint, § 19:32
Potential causes of action by policy
holder, § 14:27 to 14:34
Potential claims, litigation affect on
coverage for other
generally, § 14:39 to 14:41

PLEADINGS—Cont’d
Potential claims, litigation affect on
coverage for other—Cont’d
pending claims, § 14:40
unknown claims, § 14:41
Preliminary considerations, § 14:2 to
14:42
Primary insurer, § 14:36
Professional liability, § 49:25 to
49:27
Property and casualty insurance;
illustrative pleadings, § 52:62
Reformation of insurance policy,
§ 14:6, 14:34, 14:49
Reinsurance, § 41:81, 41:82
Scope note, § 14:1
Set aside emotions specific to claim,
§ 14:13
Statutory interpleader, § 13:9
Strategy, § 14:2 to 14:42
Subrogation
defendants, § 42:30
plaintiffs, § 42:25
Subrogation; illustrative forms,
§ 42:55, 42:56
Summary and practice pointers
checklist, § 14:43
“Test case,” § 14:10
Third-party practice; illustrative
forms, § 15:14 to 15:17
When to sue or assert claim against
another insurance company,
§ 14:7 to 14:9
When to sue or assert claim against
insurer, § 14:24 to 14:26
When to sue or assert claim against
policyholder, § 14:3 to 14:6

POLLUTION
See index topic Environmental
Coverage

PREEMPTION
Arbitration agreements, enforcement
of, § 11:22
ERISA, § 57:21 to 57:26, 57:63

PREJUDGMENT INTEREST, § 27:4
PRELIMINARY INSTRUCTIONS
Damages, § 27:17
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PREMISES OWNED OR
OCCUPIED BY INSURED

Environmental coverage exclusions,
§ 44:82

PREMIUM PAYMENTS
Choice of law, § 9:7

Defenses when sued by policyholder;
pleadings, § 14:16

PREMIUMS
Reinsurance, § 41:21

PRESENTATION OF CASE IN
CHIEF
Generally, § 23:1 et seq.
Amount of loss or claim
proving, insured, § 23:18
unproving, insurer, § 23:30
Checklist, § 23:53
Coverage
insured, § 23:14 to 23:20
loss within
insured’s proof, § 23:16
unproving, insurer, § 23:28
unproving, insurer, § 23:27
Coverage of particular plaintiff, prov-
ing, § 23:14 to 23:20
Defenses
affirmative defenses, policy based;
proving insurer’s prima facie
case, § 23:31 to 23:36
anticipating and defusing insurer’s,
§23:21
Evidentiary perspective, § 23:5
Exceptions or exclusions
insured’s prima facie case, § 23:20
unproving insured’s prima facie
case, § 23:26 to 23:30
Existence of policy
affirmative defenses, policy based;
proving insurer’s prima facie
case, § 23:32
insured, § 23:12, 23:13
unproving, insurer, § 23:25
First-party coverage cases, illustra-
tive reported; insured, § 23:17

Framework of case, general; 15 steps,
§ 23:8, 23:37 to 23:52
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PRESENTATION OF CASE IN
CHIEF—Cont’d
General framework of case; 15 steps,
§ 23:8, 23:37 to 23:52
Insured’s case, § 23:9 to 23:21
Insurer’s case, § 23:22 to 23:36
Interpretation of policy, unproving
insured’s, § 23:26
Loss within coverage
insured’s proof, § 23:16
unproving, insurer, § 23:28
Methodology, § 23:2 to 23:8
Perspectives from which to view
case, § 23:3 to 23:7
Prima facie case, proving insured’s,
§ 23:11 to 23:20
Procedural perspective, § 23:6
Scope note, § 23:1
Strategic perspective, § 23:7
Summary and practice pointers
checklist, § 23:53
Technical perspective, § 23:4
Third-party coverage cases, illustra-
tive reported, § 23:29
Unproving insured’s prima facie
case, § 23:24 to 23:36

PRESERVATION OF RIGHTS

Statements and examinations under
oath, § 3:23 to 3:31

PRETENDER DEFENSE COSTS
Damages, § 27:10

PRETRIAL SCHEDULING AND
ORDERS
Generally, § 20:1 et seq.
Alternative dispute resolution,
§ 20:29
Appropriate parties, determining,
§20:4
Case management
conferences, § 20:6
orders (“CMQO”), § 20:7 to 20:9,
20:32
Checklist, § 20:31
Choice of law, § 20:5
Coverage chart, § 20:34

Deposition testimony, designation of,
§ 20:26
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PRETRIAL SCHEDULING AND
ORDERS—Cont’d
Discovery, § 20:10 to 20:15
Exhibits, § 20:25
Forms, illustrative
case management order, § 20:32
coverage chart, § 20:34
federal court order, § 20:33
Forum, § 20:2, 20:3
Joinder, § 20:2
Jury instructions, § 20:27
Reorganizing following partial reso-
lution, § 20:30
Ripeness, § 20:2
Scope note, § 20:1
Settlement and alternative, § 20:28 to
20:30

Special masters, § 20:15

Substantive motion practice, § 20:16
to 20:19

Summary and practice pointers
checklist, § 20:31

Threshold issues, § 20:2 to 20:4

Witnesses, § 20:24

PREVAILING PARTY
Attorneys’ fees, § 30:16 to 30:27

PRIMARY INSURANCE
CARRIERS
Investigation by insurer, § 2:14
Pleadings, § 14:36

PRIOR ACTS AND MATTERS
Cross-examination, § 26:17 to 26:19

PRISON
Bodily injury and personal injury,
§ 6:29

PRIVACY, INVASION OF
Bodily injury and personal injury,
§6:32

PRIVILEGES
Arbitration, § 11:43
Attorney-client privilege
depositions, § 18:34, 18:35
discovery of documents, § 17:78
ERISA, § 57:32,57:33
first-party bad faith, § 28:5

PRIVILEGES—Cont’d
Attorney-client privilege—Cont’d
non-legal functions, attorneys
performing, § 18:35
work-product privilege
depositions, § 18:34, 18:35
discovery of documents, § 17:79
first-party bad faith and prepar-
ing for deposition senior
claims executives, § 28:8

Reinsurance, § 41:45, 41:46

Work-product privilege
depositions, § 18:34, 18:35
discovery of documents, § 17:79

first-party bad faith and preparing
for deposition senior claims
executives, § 28:8

PROBATIVE VALUE
Expert testimony, § 24:27 to 24:29

PROCESS, SERVICE OF
See index topic Service of Process

PRODUCT EXCLUSIONS
Construction insurance, § 45:13

PRODUCTION, REQUEST FOR
Attorneys’ fees; illustrative form,
§ 30:53
Construction insurance, § 45:49
Cooperate, duty to; illustrative form,
§ 36:24, 36:25
Employee benefits; sample form,
§ 57:79
Forms, illustrative
insurers, § 17:82
policyholders, § 17:83
Limitation of actions, § 43:45

Lost or incomplete policies; illustra-
tive form, § 40:30, 40:31

Professional liability; illustrative
pleading, § 49:26

Reasonable expectations; illustrative
forms, § 5:18, 5:19

PRODUCTS CLAIMS

Environmental coverage exclusions,
§ 44:76
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PRODUCTS HAZARDS
COVERAGE

Construction insurance, § 45:23,
45:24

PRODUCTS LIABILITY
INSURANCE
Generally, § 46:1 et seq.
Affirmative coverage, § 46:3
Affirmative defenses in insurer’s
answer, § 46:34
Allocation, § 46:6, 46:22 to 46:24
Attorney for insured; preliminary
considerations, § 46:7 to 46:11
Business risk exclusion, § 46:14,
46:45
Checklist, § 46:32
Commonly litigated issues, § 46:2 to
46:6, 46:12 to 46:24
Continuous trigger, § 46:21
Declaratory judgment action, com-
plaint in; illustrative form,
§ 46:33
Discovery, § 46:25 to 46:27
Exclusions
business risk, § 46:14, 46:45
commonly litigated issues, § 46:4
injury to products or work,
§ 46:13, 46:44
jury instructions, illustrative
business risk, § 46:45
injury to work, § 46:44
pollution, § 46:16
recall, § 46:15
significant exclusions, § 46:13 to
46:16
Forms, illustrative
affirmative defenses in insurer’s
answer, § 46:34
declaratory judgment action, com-
plaint in, § 46:33
Injury-in-fact, § 46:20
Jury instructions, illustrative
generally, § 46:35 to 46:45
business risk exclusion, § 46:45
exclusions
business risk, § 46:45
injury to work, § 46:44
injury to work exclusion, § 46:44
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PRODUCTS LIABILITY

INSURANCE—Cont’d
Jury instructions, illustrative—Cont’d
notice issues, § 46:42
trigger of coverage, § 46:37 to
46:41

Loss, does policy cover; commonly
litigated issues, § 46:12 to 46:24
Merger and successor corporations,
§ 46:9
Pollution exclusion, § 46:16
Recall exclusion, § 46:15
Scope note, § 46:1
Significant exclusions, § 46:13 to
46:16
Summary and practice pointers
checklist, § 46:32
Summary of coverage issues most
commonly litigated, § 46:2 to
46:6
Trial strategy, § 46:28 to 46:31
Trigger of coverage
generally, § 46:17 to 46:21
commonly litigated issues, § 46:5
continuous trigger, § 46:21
exposure, § 46:18, 46:38
injury-in-fact, § 46:20, 46:40
jury instructions, illustrative,
§ 46:37 to 46:41
manifestation, § 46:19, 46:39

PROFESSIONAL LIABILITY

Generally, § 49:1 et seq.
Acts covered, § 49:5
Admissions, request for; illustrative
pleading, § 49:27
Amount of coverage, § 49:12
Bodily injury/property damage exclu-
sion, § 49:15
Claims handling, § 49:17, 49:18
Coverage litigation, § 49:3 to 49:12
Damages covered, § 49:7, 49:8
Defend, duty to, § 49:18
Discovery, § 49:20, 49:21
Exclusions
generally, § 49:13 to 49:16
bodily injury/property damage,
§ 49:15
dishonesty, § 49:13
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PROFESSIONAL LIABILITY

—Cont’d
Exclusions—Cont’d
intentional act/dishonesty, § 49:13
owned enterprise, liability arising
out of, § 49:14
prior acts, § 49:16
Extended reporting period, § 49:10
Former partners, shareholders or
employees claims, § 49:6
Jury charges, § 49:28
Owned enterprise, liability arising out
of, § 49:14
Persons covered, § 49:4
Pleadings, illustrative, § 49:25 to
49:27
Practice pointers, § 49:23, 49:24
Prior acts, § 49:16
Production of documents, request for;
illustrative pleading, § 49:26
Rescission, § 49:19
Retroactive date, § 49:11
Scope note, § 49:1
Summary and practice pointers
checklist, § 49:24
Summary of coverage issues, § 49:2,
49:3
Term of coverage, § 49:9 to 49:11
Trial strategy, § 49:22

PROFESSIONAL SERVICES

Bodily injury and personal injury,
professional services exclusion,
§ 6:24

PROGRESSIVE LOSSES

Limitation of actions, § 43:36

PROPERTY AND CASUALTY

INSURANCE

Generally, § 52:1 et seq.

Affirmative defenses; illustrative
pleading, § 52:62

Answer; illustrative pleading, § 52:62

Causation issues, generally, § 52:1 et
seq.

Checklist, § 52:61

Concurrent causation, § 52:7, 52:10,
52:40, 52:65

Contractual exceptions, § 52:9

PROPERTY AND CASUALTY

INSURANCE—Cont’d
Declaratory relief complaint; illustra-
tive pleading, § 52:63
Demonstrative evidence, use of,
§ 52:55, 52:59
Discovery, planning, § 52:41 to
52:51
Distinguished, § 52:32
Efficient proximate causation, § 52:6,
52:34 to 52:38, 52:64
Experts, use of, § 52:16, 52:27
Expert witnesses, use of, § 52:56
First-party property insurance, § 52:4
Identifying issues
experts, use of, § 52:16, 52:27
factual investigation, § 52:15 to
52:19
insured, for, § 52:21 to 52:31
insurer, for, § 52:11 to 52:20
joint investigation, § 52:19
litigating causation issues, § 52:28
to 52:31
Investigation, § 52:15 to 52:19
Jury charges, § 52:64, 52:65
Litigating causation issues, § 52:28
to 52:31
Loss of market clause, § 52:38
Pleadings, illustrative, § 52:62, 52:63
Scope note, § 52:1
Summary and practice pointers
checklist, § 52:61
Summary judgment
insured, § 52:51
insurer, § 52:46
Summary of coverage issues, § 52:2
to 52:10
Third-party concurrent causation,
§52:10
Trial strategy and themes, § 52:52 to
52:56
Witnesses, § 52:60

PROPERTY DAMAGE

Construction insurance

see index topic Construction Insur-
ance, § 25:89

Employment practices liability insur-
ance, § 56:5
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PROPERTY DAMAGE—Cont’d
Homeowners insurance

see index topic Homeowners Insur-

ance
Jury instructions, sample

Boeing v. Aetna Casualty Surety
Co., excerpt from, § 25:89

Olds-Olympic Inc. v. Commercial
Union Ins. Co., excerpt from,
§ 25:87

Reichhold Chemicals v. Hartford
Indemnity, excerpt from,
§ 25:90

Washington National Gas Co. v.
Aetna Casualty and Surety
Co., excerpt from, § 25:91

Weyerhaueser Co. v. Commercial
Union, Inc., excerpt from,
§ 25:86

Williams Pipeline Co. v. INA,
excerpt from, § 25:88

PROPERTY INSURANCE

Statements and examinations under
oath, § 3:6

PROPORTIONAL REINSURANCE
Generally, § 41:8, 41:9

PROPRIETARY RIGHTS
See index topic Intellectual Property
Coverage Claims

PRO RATA CLAUSES
Other insurance, § 38:8, 38:13, 38:18

PROTECTIVE ORDERS
Depositions, protective orders and
motion to quash notice of;
illustrative form, § 18:56, 18:57
Discovery motions, § 19:41

PSYCHOLOGICAL ADVANTAGE

Expert witnesses, challenges to
opposition’s; prior to trial,
§ 24:65 to 24:69

PUBLICATION
First publication of material; personal
injury exclusions, § 6:37
Material known to be false, publica-

tion of; personal injury exclu-
sions, § 6:34
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PUBLICATIONS
Discovery of documents; publications
from insurance commissioners
association, § 17:55

PUBLIC POLICY
Arbitration agreement, § 11:7
Directors and officers liability insur-
ance, § 47:20
Intellectual property coverage claims;
limitations, § 7:27
Reasonable expectations, § 5:13

PUNITIVE DAMAGES

Agents and brokers errors and omis-
sions policies, § 48:25

Arbitration, § 11:50

Damages, § 27:12, 27:27

Employment practices liability insur-
ance, § 56:19

Expert witnesses, § 24:8

First-party bad faith, § 28:46

Third-party bad faith, § 29:44

QUASH, MOTION TO

Depositions, protective orders and
motion to quash notice of;
illustrative form, § 18:56, 18:57

QUESTIONNAIRES

Agents and brokers errors and omis-
sions policies; illustrative juror
questionnaire, § 48:69

Jury selection and communication
with jury, § 21:24 to 21:27,
21:56

QUOTES
Discovery of documents, § 17:14

RACING
Garage liability exclusions, § 55:29

REALIGNMENT
Dismissal motion and; illustrative
form, § 10:33
Jurisdiction
destroying diversity through
realignment of parties,
§10:13
foreign insurers, § 10:14



INDEX

REASONABLE EXPECTATION
DOCTRINE
Construction and interpretation of
insurance policy, § 1:13

REASONABLE EXPECTATIONS

Generally, § 5:1 et seq.

Ambiguity, § 5:9

Applicability, § 5:16

Cases applying doctrine, § 5:8 to
5:13

Checklist, § 5:17

Development of doctrine, § 5:6

Hidden exclusions or technical
language, § 5:10

Historical background, § 5:6

Insurers facing claims of, issues for,
§5:3

Law and procedure, § 5:5 to 5:16

Modern doctrine, § 5:7

Physical appearance of policy, § 5:12

Policyholders making claim of, issues
for, § 5:4

Preliminary considerations and strat-
egy, § 5:2to 5:4

Procedure, § 5:5 to 5:16

Produce, request to; illustrative
forms, § 5:18, 5:19

Public policy considerations, § 5:13

Rejection of doctrine, § 5:15

Scope note, § 5:1 et seq.

Summary and practice pointer
checklist, § 5:17

Technical language, § 5:10

Unconscionable conduct by insurer
or unfair result, § 5:11

REASONABLENESS OF
SETTLEMENT

Canron Inc. v. Federal Ins., excerpt
from, § 25:107

Stonewall Ins. Co. v. National
Gypsum, excerpt from, § 25:106

RECALL
Garage liability exclusions, § 55:34
Products liability insurance and
exclusion, § 46:15
RECEIVERSHIP
Insolvency of insurer, § 58:6 to 58:9

RECORDS AND RECORDING
Deposition of custodians of business
records, § 18:31
Discovery of documents
loss documentation; accounting
records, § 17:39
parties involved in obtaining or
giving notice, records of,
§17:32
Expert witnesses; developing useful
record for other cases, § 24:69
Investigation and public records,
§ 2:20
Motions and making record, § 19:6
Reinsurance; inspection and access to
records, § 41:31 to 41:35
Statements and examinations under
oath and authorization and
request for
financial records; illustrative form,
§ 3:48
insurance claims records and infor-

mation; illustrative form,
§ 3:49

RECROSS-EXAMINATION
Generally, § 26:11

REFORMATION

Complaint for reformation of insur-
ance contract; illustrative form,
§ 14:49

Construction and interpretation of
insurance policy, § 1:7

Pleadings, § 14:6, 14:34, 14:49

Reinsurance, § 41:50

REHABILITATION
Insolvency of insurer
see Insolvency of Insurer

REICHHOLD CHEMICALS, INC.
V. HARTFORD ACCIDENT
AND INDEMNITY CO.

Environmental coverage, sample
verdict form, § 25:48

REICHHOLD CHEMICALS V.

HARTFORD INDEMNITY

Jury instructions, sample excess poli-
cies, § 25:102
notice, § 25:80 to 25:82
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REICHHOLD CHEMICALS V.

HARTFORD INDEMNITY
—Cont’d
Jury instructions, sample excess poli-
cies, § 25:102—Cont’d
property damage, § 25:90

REIMBURSEMENT

Subrogation, § 42:11

REINSURANCE

Generally, § 41:1 et seq.
Access to records, § 41:31 to 41:35
Arbitration
generally, § 41:39 to 41:43, 41:62
to 41:79
appeal of wards, § 41:76
arbitrator, appointment of, § 41:40,
41:64
demand for arbitration; illustrative
pleading, § 41:81
discovery, § 41:73
enforcement and appeal of wards,
§ 41:76
expediency, § 41:68
initiating, § 41:63, 41:64
litigation compared, § 41:67 to
41:79
mediation and, § 41:62

mediation compared, § 41:67 to
41:79

multiple claims, § 41:72
panel, selecting, § 41:65

prearbitration matters, § 41:53 to
41:61

Business covered/scope of agree-
ment, § 41:13

Checklist, § 41:80

Commencement, § 41:15

Common clauses, § 41:12 to 41:43

Commutation, § 41:29

Confidentiality, § 41:45, 41:46

Contract, generally, § 41:11

Currency, § 41:22

Declaratory relief; illustrative plead-
ing, § 41:82

Defining, § 41:4, 41:19

Errors and omissions, § 41:30

Estoppel, § 41:51
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REINSURANCE—Cont’d

Exclusions, § 41:14
Ex-gratia payments, § 41:28
Good faith, utmost, § 41:44
Insolvency, § 41:38
Insolvency of insurer, § 58:26
Inspection or access to records,
§ 41:31 to 41:35
Loss funding, § 41:23
Mediation, § 41:62, 41:66 to 41:79
Net retained lines, § 41:17
Nonproportional, § 41:8, 41:10
Notice of loss and loss settlements,
§ 41:26 to 41:28
Offset, § 41:37
Parties to agreement, § 41:12
Pleadings, illustrative, § 41:81, 41:82
Pre-answer security, § 41:52
Preliminary considerations
reinsured, § 41:3
reinsurer, § 41:2
Premium, § 41:21
Privileges, § 41:45, 41:46
Proportional, § 41:8, 41:9
Purpose of, § 41:5
Reformation, § 41:50
Remedies
generally, § 41:47 to 41:52
pre-answer security, § 41:52
reformation, § 41:50
rescission, § 41:49
specific performance, § 41:48
waiver and estoppel defenses,
§ 41:51
Reports, § 41:25
Rescission, § 41:49
Scope note, § 41:1
Service of suit, § 41:36
Specific performance, § 41:48
Strategies
reinsured, § 41:3
reinsurer, § 41:2
Summary and practice pointers
checklist, § 41:80
Taxes, § 41:24
Termination, § 41:15
Territory, § 41:16
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REINSURANCE—Cont’d
Treaty and facultative reinsurance,
§ 41:7
Types of, § 41:6 to 41:10
Ultimate net loss, § 41:18

Waiver and estoppel defenses,
§ 41:51
Warranties, § 41:20

RELEASE

Entry on land, statements and
examinations under oath and
release for; illustrative form,
§ 3:47

Settlement

insurer’s perspective

forms, illustrative, § 32:56 to
32:59

reciprocal releases from insurer;
drafting issues of concern,
§ 32:36

release and covenant not to sue

insurer; drafting issues of
concern, § 32:34 to 32:35

scope of release, § 32:7

policyholder’s perspective; release
and covenant not to sue
insurer, § 31:35 to 37

RELEVANCY

Discovery of documents; objections
raised, § 17:76

REMEDIES
Arbitration
see index topic Arbitration

REMOVAL

Employee benefits; sample form,
§ 57:80

ERISA, § 57:63, 57:64

New York Convention, under;
arbitration, § 11:66

Notice of; illustrative form, § 10:30
Remand and, § 10:19

REMOVAL OF CASE

Third-party bad faith; removal of
case to federal court, § 29:8

RENEWAL

Discovery of documents, § 17:57 to
17:59

REPLACEMENT OR REPAIR

Discovery of documents; loss
documentation, § 17:42

REPORTS
Expert witnesses, by, § 24:43
Reinsurance, § 41:25

RESCISSION
Directors and officers liability insur-
ance, § 47:5
Professional liability, § 49:19
Reinsurance, § 41:49

RESERVATION OF RIGHTS

Generally, § 8:1 et seq.

Answering complaint, accommodat-
ing insured prior to issuing
coverage position by, § 8:25

Attorneys, § 8:12 to 8:16

Bodily injury and personal injury;
illustrative form, § 6:43

Checklist, § 8:27

Conflict of interest raised, § 8:12 to
8:16

Contents, § 8:9, 8:10

Cumis counsel, § 8:15, 8:16

Declaratory judgment actions

generally, § 8:6

defense costs, payment of
insured’s, § 8:7

timing of, § 8:8

Defend, duty to; sample letter, § 4:33

Defenses, § 8:17, 8:18, 8:21 to 8:24

Excess carrier’s duty of, § 8:17, 8:18

Multiple claims, § 8:3

Newly discovered defenses to cover-
age, § 8:5

Purpose of, § 8:2 to 8:8

Reimbursement of uncovered claims,
§8:4

Relationship among insured, primary
and excess carrier, § 8:19, 8:20

Sample letter, § 8:10, 8:28

Scope note, § 8:1
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RESERVATION OF RIGHTS
—Cont’d
Summary and practice pointers
checklist, § 8:27
Timeliness of letter, § 8:11
Trial considerations, § 8:26
Valid tender, § 8:20

RESIDENCE
Choice of law, § 9:12

RESTATEMENT (SECOND) OF
CONTRACTS
Construction and interpretation; sec-
tions 206, 208 and 211 applica-
tion, § 1:14

RESTITUTION
Subrogation, § 42:51, 42:52

REVIEW
See index topic Appeal and Review

RIPENESS
Pretrial scheduling and orders, § 20:2

RULE INTERPLEADER
Generally, § 13:11 to 13:13
Complaint, § 13:22
Depositing proceeds, § 13:13
Jurisdiction, § 13:11
Service of process, § 13:12
Venue, § 13:12

SAFECO V. GREAT AMERICAN

Jury verdict instructions, sample exis-
tence and/or terms of policy,
§ 25:100

lost policies, § 25:55

SANCTIONS
Admissions, request for, § 16:26
Agents and brokers errors and omis-
sions policies, § 48:26
Discovery of documents; sanctions or

investigations by regulators,
§ 17:65 to 17:69

SCHEDULING
Pretrial scheduling and orders

see index topic Pretrial Scheduling
and Orders
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SECURED CLAIMS
Rehabilitation and liquidation,
§58:11

SEIZURE ORDERS
Rehabilitation and liquidation, § 58:5

SELF-DEFENSE
Intentional acts, § 34:24, 34:36

SELF-INCRIMINATION

Statements and examinations under
oath, § 3:35

SELF-INSURANCE
Other insurance, § 38:4

SERVICE OF PROCESS
Generally, § 10:1 et seq.
Admissions, request for, § 16:19 to
16:21

Interpleader

rule, § 13:12
statutory, § 13:8

Issues for insurer, § 10:4

Jurisdiction and, § 10:26

Motion attacking, § 19:13

Objectives, § 10:2, 10:5

Policyholder, issues for, § 10:8

Preliminary considerations, § 10:2,
10:5

Reinsurance, § 41:36

Rule interpleader, § 13:12

Scope note, § 10:1

Strategy, § 10:2, 10:5

Subrogation and notice of serving
interrogatories; illustrative form,
§ 42:57

Waiver of service of summons;
illustrative form, § 10:28, 10:29

SETTLEMENT

All risk indemnification clauses vs.
named peril, § 31:42

Asbestos liabilities, sample coverage-
in-place agreement concerning,
§ 31:51

Bodily injury and personal injury,
§ 6:7

Buy-out vs. coverage-in-place evalu-
ation, § 31:7, 31:8
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SETTLEMENT—Cont’d

Claims process, settling coverage
disputes as part of, § 32:4
Confidentiality
insurer’s perspective
drafting concerns, § 32:42
illustrative form, § 32:68
policyholder’s perspective, § 31:46
Conflict of interest, § 33:20 to 23
Coverage-in-place evaluation vs.
buy-out, § 31:7, 31:8
Damages, § 27:22
Directors and officers liability insur-
ance
consent to settlement, § 47:42
contribution and subrogation,
§ 47:43
larger settlement rule, § 47:45
Discovery of documents, § 17:29
Dispute resolution, § 31:47
Employment practices liability insur-
ance, § 56:17
Enforcement and dispute resolution,
§ 31:47
Environmental buy-out settlement
agreements, § 31:50, 31:51,
31:52
Financial structure of settlement,
§ 32:6
Homeowners insurance; loss settle-
ment issues, § 50:4
Indemnification/hold-harmless
exposure
insurer’s perspectives
drafting concerns, § 32:40
illustrative form, § 32:65
policyholder’s perspective, § 31:40
to 31:44
Insurer’s perspective
generally, § 32:1 et seq.
admission, no, § 32:69
agreement, use of, § 32:70
amendment; illustrative form,
§ 32:77
applicable law; illustrative form,
§ 32:73
authority and binding effect;
illustrative form, § 32:80

SETTLEMENT—Cont’d

Insurer’s perspective—Cont’d

authorship; illustrative form,
§ 32:74

bad faith; drafting issues of
concern, § 32:39

binding effect, § 32:54

California claims waiver; illustra-
tive forms, § 32:63

claims process, settling coverage
disputes as part of, § 32:4

concluding paragraph; illustrative
form, § 32:81

confidentiality
drafting concerns, § 32:42
illustrative form, § 32:68

contribution and subrogation
claims, waiver of; drafting
concerns, § 32:41

definitions; drafting issues of
concern, § 32:28 to 32:43

dismissal of coverage action; draft-
ing issues of concern, § 32:37

dismissal of declaratory judgment
action; illustrative form,
§ 32:64

drafting issues of concern, § 32:27
to 32:43

entire agreement; illustrative form,
§ 32:71

execution; illustrative form,
§ 32:76

exposure, evaluating, § 32:8 to
32:19

extracontractual waiver; illustra-
tive forms, § 32:61

financial structure of settlement,
§ 32:6

forms, illustrative, § 32:45 to
32:82

further protection; illustrative
form, § 32:66

headings; illustrative form, § 32:78

indemnification/hold harmless,
§ 32:65

indemnification/hold harmless;
drafting concerns, § 32:40

notice; illustrative form, § 32:79
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SETTLEMENT—Cont’d
Insurer’s perspective—Cont’d
notices, withdrawal of; illustrative
forms, § 32:62
objectives, § 32:2 to 32:4
payment, § 32:55

SETTLEMENT—Cont’d
tive, § 31:2 to 31:5
London market issues, § 31:48
Named peril vs. all risk indemnifica-
tion clauses, § 31:42
Policyholder’s perspective

preamble, § 32:46
preliminary considerations, § 32:2
to 32:4
prenegotiation tasks, § 32:5 to
32:19
quantifying coverage, § 32:12 to
32:19
quantifying loss, § 32:8 to 32:11
reciprocal releases from insurer;
drafting issues of concern,
§ 32:36
recitals
drafting issues of concern,
§ 32:27 to 32:43
forms, illustrative, § 32:47 to
32:53
release
covenant not to sue insurer and;
drafting issues of concern,
§ 32:34 to 32:35
forms, illustrative, § 32:56 to
32:59
representation and warranties;
illustrative form, § 32:72
scope note, § 32:1
scope of release, § 32:7
signature page; illustrative form,
§ 32:82
skillful negotiations with insured,
pursuing, § 32:20 to 32:26
strategy, § 32:2 to 32:4
subrogation claims, waiver of;
drafting concerns, § 32:41
volunteers, no; illustrative forms,
§ 32:60
waivers
contribution and subrogation
claims; drafting concerns,
§ 32:41
illustrative form, § 32:61, 32:63,
32:67
Integrating litigation and settlement
strategy; policyholder’s perspec-
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generally, § 31:1 et seq.
all risk indemnification clauses vs.
named peril, § 31:42
asbestos liabilities, sample cover-
age-in-place agreement
concerning, § 31:51
buy-out vs. coverage-in-place
evaluation, § 31:7, 31:8
checklist, § 31:49
confidentiality provisions, § 31:46
coverage-in-place evaluation vs.
buy-out, § 31:7, 31:8
definition section; drafting issues
of concern, § 31:30 to 31:33
dispute resolution, § 31:47
drafting issues of concern, § 31:29
to 31:49
enforcement and dispute resolu-
tion, § 31:47
environmental buy-out settlement
agreements, § 31:50, 31:51,
31:52
exposure, evaluating
insurer’s exposure; quantifying
coverage, § 31:14 to 31:17
policyholder’s exposure;
quantifying loss, § 31:10 to
31:13
forms, illustrative, § 31:51, 31:52
indemnification/hold-harmless
exposure, reasonable limits
on, § 31:40 to 31:44
integrating litigation and settle-
ment strategy, § 31:2 to 31:5
London market issues, § 31:48
named peril vs. all risk
indemnification clauses,
§ 31:42
objectives, § 31:2 to 31:5
payment section; drafting issues of
concern, § 31:34

preliminary considerations, § 31:2
to 31:5
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SETTLEMENT—Cont’d
Policyholder’s perspective—Cont’d
prenegotiation tasks, § 31:6 to
31:20

reciprocal release, § 31:38

release and covenant not to sue
insurer, § 31:35 to 37

scope note, § 31:1

skillful negotiations with insurers,
pursuing, § 31:21 to 31:28

strategy, § 31:2 to 31:5

subrogation claims, waiver of con-
tribution and, § 31:45

waiver of contribution and
subrogation claims, § 31:45
Prenegotiation tasks

insurer’s perspective, § 32:5 to
32:19

policyholder’s perspective, § 31:6
to 31:20

Prenegotiation tasks; policyholder’s
perspective, § 31:6 to 31:20

Pretrial scheduling and orders,
§ 20:28 to 20:30

Representation and warranties;
illustrative form, § 32:72

Skillful negotiations
insured, pursuing with, § 32:20 to
32:26
insurers, pursuing with, § 31:21 to
31:28
Subrogation, § 42:37
Subrogation claims, waiver of contri-
bution and
insurer’s perspective, § 32:41
policyholder’s perspective, § 31:45
Third-party bad faith
failure to settle, § 29:22 to 29:28
insurer responding to policy limits
settlement offer, § 29:5
Third-party bad faith and implied
covenant, illustrative forms
sample complaint for breach of
duty

sample complaint for declaratory
relief, breach of implied cove-
nant of good faith and fair
dealing and breach of duty to

SETTLEMENT—Cont’d
Third-party bad faith and implied
covenant, illustrative forms
sample complaint for breach of
duty—Cont’d
defend; demand for jury trial,
§29:48
settle and breach of implied cove-
nant of good faith and fair
dealing, duty to, § 29:47
Warranties; illustrative form, § 32:72

SEWAGE

Environmental coverage exclusions,
§ 44:72

SEXUAL MOLESTATION
Intentional acts, § 34:10

SHIFTING TOPICS

Cross-examination, advocacy skills,
§ 26:26

SHORT, SIMPLE QUESTIONS

Cross-examination, advocacy skills,
§ 26:25

SICK BUILDINGS

Environmental coverage exclusions,
§ 44:69

SISTERSHIP EXCLUSIONS

Construction insurance, § 45:18 to
45:20

SLANDER
Bodily injury and personal injury,
§ 6:32

SMOKE

Environmental coverage exclusions,
§ 44:73

SOPHISTICATED INSURED

Construction and interpretation,
§1:12

SPECIAL MASTERS
Discovery, § 20:15

SPECIFIC PERFORMANCE
Reinsurance, § 41:48
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STANDARD OF CARE

Agents and brokers errors and omis-
sions policies, § 48:13, 48:40

STATEMENTS AND
EXAMINATIONS UNDER
OATH

Generally, § 3:1 et seq.
Abatement or forfeiture of insured’s
claim under policy, § 3:38

Accepted reasons and excuses for
insured’s failure to submit to,
§3:34

Administration of, § 3:16 to 3:20

Affidavit of claim withdrawal;
illustrative form, § 3:55

Another insured, conducted out of
presence of, § 3:18

Attorneys

insured’s attorney present during
administration, § 3:19

opening statement/process

explanation and colloquy with

insured; illustrative form,
§ 3:56
Checklist, § 3:46
Claim denial letter; illustrative form,
§ 3:54
Condition precedent to insured’s

recover, policy language viewed

as, § 3:37
Consequences of insured’s failure to
comply, § 3:36 to 3:38

Contents of insurance company’s
demands, § 3:26

Designated person taking, demand to
include, § 3:28

Documentation obtained through,
§ 3:13 to 3:15

Entry on land, release for; illustrative

form, § 3:47

Failure to comply, insured’s, § 3:32
to 3:40

Fifth Amendment protections against
self-incrimination to justify
noncompliance, § 3:35

Financial records and information,
authorization and request for;
illustrative form, § 3:48
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STATEMENTS AND

EXAMINATIONS UNDER
OATH—Cont’d
Forfeiture of insured’s claim under
policy, § 3:38
Formalities preserving insurance
company’s right to demand,
required, § 3:23 to 3:31
Forms
affidavit of claim withdrawal,
§ 3:55
attorney opening statement/process
explanation and colloquy with
insured, § 3:56
claim denial letter, § 3:54
entry on land, release for, § 3:47
financial records and information,
authorization and request for,
§ 3:48
illustrative forms, § 3:47 to 3:56
insurance claims records and infor-
mation, authorization and
request for; illustrative form,
§ 3:49
lack of cooperation letter, § 3:53
letter, examination under oath,
§ 3:52
medical records and information,
authorization and request for,
§ 3:51
opening statement/process
explanation and colloquy with
insured, representative’s,
§ 3:56
permission to investigation, § 3:50
representative opening statement/
process explanation and col-
loquy with insured, § 3:56
Homeowners’/property insurance
policy language, § 3:6
Information and documentation
obtained through, § 3:13 to 3:15
Insurance claims records and infor-
mation, authorization and
request for; illustrative form,
§ 3:49
Insurance companies, practice tips
for, § 3:3
Insureds, practice tips for, § 3:4
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STATEMENTS AND
EXAMINATIONS UNDER
OATH—Cont’d

Lack of cooperation letter; illustrative
form, § 3:53
Letter, examination under oath;
illustrative form, § 3:52
Liability insurance policy language,
§3:7
Materiality of information and/or
documentation insured must
provide, § 3:15
Medical records and information,
authorization and request for;
illustrative form, § 3:51
More than one occasion, sitting for
oath on, § 3:20
Noncompliance, insured’s, § 3:32 to
3:40
One final opportunity to appear prior
to dismissal of claim, affording
or denying insured, § 3:12
Opening statement/process explana-
tion and colloquy with insured,
representative’s; illustrative
form, § 3:56
Parties subject to insurance
company’s demand to submit to,
§3:11
Permissible time and place for taking,
§ 3:27
Permission to investigation; illustra-
tive form, § 3:50
Policy language requiring insured to
submit to, § 3:5 to 3:9
Practice tips
administration by insurance
company representative,
§ 3:21, 3:22
formalities preserving insurance
company’s right to demand,
required, § 3:30, 3:31
insurance companies, for, § 3:4,
3:8
insureds, for, § 3:4, 3:9
language of policy, failure to,
§ 3:44, 3:45
policy language requiring insured
to submit to statements and
examinations, § 3:8, 3:9

STATEMENTS AND
EXAMINATIONS UNDER
OATH—Cont’d

Procedural requirements, § 3:24,
3:25
Property insurance policy language,
§ 3:6
Records, authorization and request
for; illustrative forms
financial records, § 3:48
insurance claims records and infor-
mation, § 3:49
medical records and information,
§ 3:51
Scope note, § 3:1
Scope of, generally, § 3:10 to 3:31
Self-incrimination, § 3:35
Time and place for taking, § 3:27
Verbally, administering, § 3:17
Waiver of right to demand, insurance
company’s, § 3:29

STATUTE OF LIMITATIONS
See index topic Limitation of Actions

STATUTORY INTERPLEADER
Generally, § 13:6 to 13:13
Complaint, § 13:21
Depositing proceeds, § 13:10
Jurisdiction, § 13:7
Pleadings to file with, § 13:9
Service of process, § 13:8
Venue, § 13:8

STAY

Interpleader; illustrative form,
§ 13:26

STAYS
Motions for, § 19:34 to 19:37
Overcoming motion to, § 19:37
Premature declaratory judgment
action, § 19:36
Underlying lawsuit resolves issues of
fact, § 19:35

STONEWALL INS. CO. V.
NATIONAL GYPSUM
Jury instructions, sample
caused by accident, § 25:75
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STONEWALL INS. CO. V.
NATIONAL GYPSUM—Cont’d
Jury instructions, sample—Cont’d
damage or injury during policy
period, § 25:96
expected or intended, § 25:75
insurance policies as contracts,
§ 25:103
reasonableness of settlement,
§ 25:106
Jury verdict forms, sample, asbestos
coverage, § 25:50

STRICT LIABILITY
First-party bad faith, § 28:20

SUBJECT MATTER
JURISDICTION
Generally, § 10:9, 10:18
Dismissal motion for lack of personal
and subject matter jurisdiction;
illustrative form, § 10:31
Motion attacking, § 19:14

SUBPOENAS
Deposition notice, § 18:8
Limitation of actions, § 43:47

SUBROGATION

Generally, § 42:1 et seq.

Answer; illustrative form, § 42:56

Arbitration, § 42:29, 42:35

Assignment and, § 42:7, 42:8

Checklist, § 42:54

Civil remedies, § 42:53

Contracts, § 42:33

Contribution and indemnity, § 42:9,
42:10

Conventional and legal, § 42:4, 42:5

Counterclaims and third-party
practice, § 42:34

Criminal proceedings, § 42:51 to
42:53

Damages, § 42:19, 42:32

Deductibles, § 42:26

Defendants, § 42:14, 42:30 to 42:38

Definitions and distinctions, § 42:2 to
42:15

Directors and officers liability insur-
ance, § 47:43

Discovery, § 42:39 to 42:43
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SUBROGATION—Cont’d
Duties
generally, § 42:44 to 42:50
insureds’, § 42:45 to 42:47
insurers’, § 42:48 to 42:50
Elements of actions, § 42:12 to 42:15
ERISA, § 42:21
Evidence, § 42:27
Experts, § 42:28
Forms, illustrative
generally, § 42:55 to 42:58
answer, § 42:56
complaint, § 42:55
interrogatories, notice of serving,
§ 42:57
produce, requests to, § 42:58
Garage liability and garagekeepers
insurance, § 55:66
Indemnity, § 42:9, 42:10
Interrogatories, notice of serving;
illustrative form, § 42:57
Intervention by insurer, § 42:15

Joint representation of subrogor and
subrogee, § 42:23

Legal, § 42:4, 42:5
Liens, § 42:22
Negligence, subrogors’, § 42:31
Parties, § 42:13, 42:14, 42:17
Plaintiffs, § 42:13, 42:23 to 42:29
Pleading
defendants, § 42:30
plaintiffs, § 42:25
Policy terms, § 42:18
Produce, requests to; illustrative
form, § 42:58
Reimbursement, § 42:11
Restitution, § 42:51, 42:52
Scope note, § 42:1
Settlement
insurer’s perspective, § 32:41
policyholder’s perspective, § 31:45
Settlement considerations,
defendants’, § 42:37
Statute of limitations, § 42:20
Subrogor and subrogee, § 42:3

Summary and practice pointers
checklist, § 42:54

Third-party practice, § 15:12, 42:34
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SUCCESSOR CORPORATIONS
Products liability insurance; merger

and successor corporations,
§ 46:9

SUE AND LABOR CLAUSES
Construction insurance, § 45:40

SUMMARY JUDGMENT

Affidavits, § 19:48

Cross-motions for, § 19:52

Directed verdict or, § 19:59

Fact, issues of, § 19:46, 19:50

Filing, § 19:47

Intentional act exclusion; illustrative
form, § 19:72

Justiciable controversy, lack of;
illustrative form, § 19:72

Motions
generally, § 19:43 to 19:48
affidavits, § 19:48
cross-motions, § 19:52
directed verdict, § 19:59
fact, issues of, § 19:46, 19:50
filing, § 19:47
forms, illustrative, § 19:71, 19:72
pleadings, judgment on, § 19:31
responses to, § 19:49 to 19:52
standards, § 19:45
supporting papers, § 19:48
Pleadings, judgment on, § 19:31
Property and casualty insurance
insured, § 52:51
insurer, § 52:46
Responses to, § 19:49 to 19:52
Standards, § 19:45
Supporting papers, § 19:48

SUPERVISION
Negligent, § 34:23

SUPERVISION PROCEEDINGS
Rehabilitation and liquidation, § 58:4

TAIL COVERAGE

Agents and brokers errors and omis-
sions policies, § 48:61

TAXES
Reinsurance, § 41:24

TAX RETURNS

Discovery of documents; loss
documentation, § 17:38

TECHNICAL LANGUAGE
Reasonable expectations, § 5:10

TENDER
Defenses when sued by policyholder;
pleadings, § 14:19
Reservation of rights, § 8:20

TERMINATION OF COVERAGE
Construction insurance, § 45:41

Directors and officers liability insur-
ance, § 47:49

TEXAS
Conflict of interest; independent
counsel doctrine, § 33:37

THIRD PARTIES
Expert witnesses in third-party cover-
age litigation
generally, § 24:9 to 24:17
defend, duty to, § 24:10
indemnity, duty to, § 24:12 to
24:16
investigate, duty to, § 24:11
Impleader
see index topic Third-Party
Practice

THIRD-PARTY ACTIONS
Damages
generally, § 27:5 to 27:10
allocation of damages, § 27:8
allocation of defense costs between
covered and noncovered
claims, § 27:9
consequential damages, § 27:6
contract, breach of, § 27:5
costs of action, § 27:6, 27:7, 27:9,
27:10
defense costs, § 27:6, 27:7, 27:9,
27:10
illustrative jury charges, § 27:21
costs of investigations, § 27:21
damages: third-party claims
costs of investigations,
§ 27:21
defense costs, § 27:21
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THIRD-PARTY ACTIONS—Cont’d
Damages—Cont’d
illustrative jury charges, § 27:21
—Cont’d
damages: third-party claims
—Cont’d
liability for judgment in
excess of policy limits,
§ 27:23
liability for judgment in excess
of policy limits, § 27:23
judgment costs in excess of policy
limits, § 27:6
jury instructions

consequential damages resulting

from insurer’s bad faith

other than excess judgment,

§ 27:24
costs of investigations, § 27:21
defense costs, § 27:21
judgment in excess of policy
limits, § 27:23
judgment/settlement, § 27:22
nature of action, § 27:5
pretender defense costs, § 27:10

THIRD-PARTY BAD FAITH
Generally, § 29:1 et seq.
Bifurcation of claims, § 29:9
Checklist, § 29:46
Comparative bad faith, § 29:38
Compensatory damages, § 29:40
Consequential damages, § 29:41
Coverage determination, § 29:3
Damages

generally, § 29:39 to 29:45

compensatory, § 29:40

consequential, § 29:41

emotional distress, § 29:42

estoppel, coverage by, § 29:43

punitive, § 29:44

statutory penalties, § 29:45
Defenses

generally, § 29:29 to 29:38

advice of counsel, § 29:35

comparative bad faith, § 29:38

inadequate defense of insured,

§ 29:31
insurer’s duties, § 29:29 to 29:31
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THIRD-PARTY BAD FAITH

—Cont’d
Defenses—Cont’d

lack of coverage or policy
defenses, § 29:34
mitigate, failure to, § 29:36
release, § 29:37
statute of limitations, § 29:33
wrongful refusal to defend,
§29:30
Depositions of insurer’s representa-
tives, § 29:12
Discovery
insured, § 29:16
insurer, § 29:10 to 29:13
Emotional distress damages, § 29:42
Estoppel, coverage by; damages,
§29:43
Forms, illustrative, § 29:47, 29:48
Implied covenant, illustrative forms
sample complaint for breach of
duty
sample complaint for declaratory
relief, breach of implied cove
nant of good faith and fair
dealing and breach of duty to
defend; demand for jury trial,
§29:48
settle and breach of implied cove-
nant of good faith and fair
dealing, duty to, § 29:47

Liability policies, claims under,
§ 29:19 to 29:28

Mitigate, failure to, § 29:36
No defense obligation determination,
§29:4
Procedures
insured, § 29:15 to 29:18
insurer, § 29:3 to 29:14
Punitive damages, § 29:44
Release defense, § 29:37
Removal of case to federal court,
§ 29:8
Responding to complaint alleging,
§ 29:7 to 29:9
Scope note, § 29:1
Settlement
failure to settle, § 29:22 to 29:28
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THIRD-PARTY BAD FAITH
—Cont’d
Settlement—Cont’d
implied covenant, illustrative
forms sample complaint for
breach of duty
sample complaint for declara-
tory relief, breach of
implied covenant of good
faith and fair dealing and
breach of duty to defend;
demand for jury trial,
§ 29:48
settle and breach of implied cov-
enant of good faith and fair
dealing, duty to, § 29:47
offer, insurer responding to policy
limits, § 29:5
Set-up, avoiding, § 29:6
Statute of limitations, § 29:33
Statutory penalties; damages, § 29:45
Strategy
insured, § 29:15 to 29:18
insurer, § 29:2 to 29:14
Summary and practice pointers
checklist, § 29:46
Tactics
insured, § 29:15 to 29:18
insurer, § 29:3 to 29:14
Trial considerations, § 29:14
insured, § 29:13
Wrongful refusal to defend, § 29:30

THIRD-PARTY PRACTICE

Generally, § 15:1 et seq.

Answer and counterclaim adding new
insurer as counterdefendant;
illustrative form, § 15:17

Counterclaim adding new insurer as
counterdefendant; illustrative
form, § 15:17

Discretionary, impleader as, § 15:4

Forms, illustrative

generally, § 15:14 to 15:17

answer and counterclaim adding
new insurer as
counterdefendant, § 15:17

complaint, § 15:15

counterclaim adding new insurer
as counterdefendant, § 15:17

THIRD-PARTY PRACTICE
—Cont’d
Forms, illustrative—Cont’d
dismissal motion, § 15:16
Insurer, impleader by, § 15:9 to
15:12
Policyholder, impleader by, § 15:6 to
15:8
Preliminary considerations, § 15:2 to
15:5
Scope note, § 15:1
Sharing or transferring liability to
plaintiff, § 15:3
Strategic objectives, § 15:2 to 15:5
Subrogation, § 42:34
Subrogation claims, assertion of,
§ 15:12

THOMPSON V. WESTERN AND
SOUTHERN LIFE INS. CO.
Jury verdict forms, bad faith life
insurance, § 25:54

TIME
Defend, duty to; timing of notice,
§ 4:17
Depositions, time for taking, § 18:9,
18:13
Interrogatories, § 16:9
Limitation of actions
see index topic Limitation of
Actions
Motions and timing considerations
for insured, § 19:9 to 19:11
Reservation of rights letter, § 8:11
Statements and examinations under

oath, permissible time and place
for taking, § 3:27

TORT ACTIONS
First-party bad faith, § 28:17 to
28:22, 28:43 to 28:46
Intentional acts
see index topic Intentional Acts

TORT SUIT, LITIGATING
COVERAGE DURING
PENDENCY OF

See index topic Pendency of Tort
Suit, Litigating Coverage Dur-
ing
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TOURIST PROPERTY
INSURANCE
Inland marine insurance, § 54:31

TRADEMARKS

See index topic Intellectual Property
Coverage Claims

TRADE SECRETS

See index topic Intellectual Property
Coverage Claims

TRAVELING SALESPERSON’S
INSURANCE
Inland marine insurance, § 54:32

TREATY AND FACULTATIVE
REINSURANCE
Generally, § 41:7

TRIAL
Adpverse findings and rulings; post-
trial motions, § 19:61 to 19:63
Bodily injury and personal injury,
§ 6:41
Cooperate, duty to, § 36:11 to 36:13
Directed verdict or judgment, motion
for, § 19:57 to 19:59
Discovery of documents; sanctions or
investigations by regulators,
§17:68
Employment practices liability insur-
ance, § 56:21
ERISA, § 57:65, 57:75
Expert witnesses, preparing, § 24:50
to 24:54
Final arguments, § 22:1 et seq.
First-party bad faith
insured’s view, § 28:13
senior claims executives, preparing
for deposition, § 28:9
Fraud, concealment and misrepresen-
tation, § 37:30
Garage liability and garagekeepers
insurance, § 55:90, 55:91
Homeowners insurance, § 50:12,
50:16
Inland marine insurance, § 54:46,
54:47
Instructions to jury
see index topic Jury Instructions
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TRIAL—Cont’d
Intentional acts, § 34:31
Jury and jury trial
see index topic Jury and Jury Trial
Ocean marine insurance, § 53:27,
53:28
Opening statements, § 22:1 et seq.
Post-trial motions, § 19:60 to 19:66
Presentation of case in chief
see index topic Presentation of
Case in Chief
Pretrial evidence rulings; motions,
§19:54
Products liability insurance, § 46:28
to 46:31
Professional liability, § 49:22
Property and casualty insurance; trial
strategy and themes, § 52:52 to
52:56
Renewal of motion for judgment as
matter of law after trial, § 19:62
Reservation of rights, § 8:26
Third-party bad faith
insured, § 29:13
insurer, § 29:14

TRIGGER
Defenses when sued by policyholder;
pleadings, § 14:20
UNCONSCIONABILITY
Reasonable expectations, § 5:11

UNDERWRITING
Discovery
documents, of, § 17:43 to 17:50

inland marine insurance, § 54:37,
54:38

UNDUE MEANS
Arbitration award, confirmation or
challenge of, § 11:57 to 11:61

UNFAIR COMPETITION

See index topic Intellectual Property
Coverage Claims

UNINSURED (UM) AND
UNDERINSURED (UIM)
MOTORIST COVERAGE

Garage liability limits of insurance,
§ 55:38
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UNINSURED (UM) AND
UNDERINSURED (UIM)
MOTORIST COVERAGE
—Cont’d

Pendency of tort suit, litigating cover-
age during; intervention, § 12:24
Requirements, § 51:28 to 51:35

VEHICLE INSURANCE
See index topic Automobile insur-
ance

VENUE
Generally, § 10:1 et seq.
Choice of, maintaining, § 10:3
ERISA, § 57:62
Inland marine insurance, § 54:11
Interpleader
rule, § 13:12
statutory, § 13:8
Motions
generally, § 19:17 to 19:20
choice of law, § 19:18
forum selection clauses, § 19:20
transfer of, § 10:24, 10:25, 10:32,
19:19
Objectives, § 10:2, 10:5
Policyholder, issues for, § 10:7
Preliminary considerations, § 10:2,
10:5
Scope note, § 10:1
Strategy, § 10:2, 10:5
Transfer, motion to, § 10:24, 10:25,
10:32, 19:19

VERDICTS
Directed verdict or judgment, motion
for, § 19:57 to 19:59
Jury verdict form and instructions
see index topic Jury Verdict Form
and Instructions

VICARIOUS LIABILITY
Intentional acts, § 34:22

VIDEOTAPES
Depositions, videotaped, § 18:41

WAIVER AND ESTOPPEL
Construction and interpretation of
insurance policy, § 1:7, 1:15,
1:16

WAIVER AND ESTOPPEL—Cont’d
Cooperate, duty to, § 36:17, 36:18
First-party bad faith and preparing for

deposition senior claims execu-
tives; waiver, § 28:7
Late notice defense, waiver of, § 8:23
Limitation of actions; breach of
contract by insurer, § 43:40

Ocean marine insurance; jury
charges, § 53:42

Reinsurance, § 41:51

Reservation of rights, defenses not
raised in, § 8:22 to 8:24

Scope note, § 8:1

Service of summons, waiver of;
illustrative form, § 10:28, 10:29

Settlement, insurer’s perspective;
illustrative forms

California claims waiver; illustra-

tive forms, § 32:63
extracontractual waiver, § 32:61
general form, § 32:67

Statements and examinations under
oath, § 3:29

Third-party bad faith; damages,
§29:43

WARRANTIES
Discovery of documents; loss
documentation, § 17:40, 17:41
Ocean marine insurance
cargo policy and implied warranty
of seaworthiness, § 53:24
hull policy, § 53:9
jury charges, § 53:41
protection and indemnity policy,
§ 53:14
Reinsurance, § 41:20
Settlement, insurer’s perspective;
illustrative form, § 32:72

WASHINGTON NATURAL GAS
CO. V. AETNA CASUALTY
AND SURETY CO.

Environmental coverage, sample
verdict form, § 25:45
Jury instructions, sample
expected or intended, § 25:72
property damage, § 25:91
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WATERCRAFT
Garage liability exclusions, § 55:30

WEAPONS
Intentional acts, § 34:12

WELLINGTON AGREEMENT

Arbitration; asbestos-related claims
dated June 19, 1995, § 11:71

WEYERHAEUSER CO. V.
COMMERCIAL UNION, INC.
Environmental coverage; sample
verdict form, § 25:43
Jury instructions, sample damages,
§ 25:83
expected or intended, § 25:63
notice, § 25:76
owned property exclusion, § 25:92
pollution exclusions, § 25:56
property damage, § 25:86

WILLIAMS PIPELINE CO. V. INA
Environmental coverage; sample
verdict form, § 25:41
Jury instructions, sample damages,
§ 25:85
expected or intended, § 25:67
mitigation of damages, § 25:105
notice, § 25:79
owned property exclusion, § 25:93
pollution exclusions, § 25:58
property damage, § 25:88
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WILTON
Jurisdiction, § 10:21

WITNESSES
Depositions
see index topic Depositions
Experts
see index topic Expert Witnesses

Investigation by insurer; witness
interviews, § 2:21

Pretrial scheduling and orders,
§ 20:24

Property and casualty insurance,
§ 52:60

WORKERS’ COMPENSATION
Employment practices liability insur-
ance, § 56:10
Garage liability exclusions, § 55:21

WORK EXCLUSIONS

Construction insurance, § 45:14 to
45:16

WORK-PRODUCT PRIVILEGE
Depositions of counsel, § 18:34,
18:35
Discovery of documents; objections,
§ 17:79
First-party bad faith and preparing for

deposition senior claims execu-
tives, § 28:8



