Index

ABANDONMENT OF PROPERTY

Foreclosure, tax consequences, 12:91
to 12:98

ACCELERATION OF
INDEBTEDNESS

Rights of mortgagee, 12:12
Senior lien’s maturity, 12:28

ADVERTISEMENTS
Foreclosure sales, 12:53

AGRICULTURAL FOREIGN
INVESTMENT DISCLOSURE
ACT (AFIDA)

Generally, 2:10

AGRICULTURAL PROPERTY
Foreclosure, 12:104

AGRICULTURAL STABILIZATION
AND CONSERVATION
SERVICE (ASCS)

Mortgages and deeds of trust, 5:118

ALTER EGO DOCTRINE

Guarantor pursued after foreclosure,
15:21

Lender liability based on control of
borrower, 14:17

AMENDMENT OR
MODIFICATION

Extensions of time. Extensions of
Time (his index)

Ground lease rent, 7:20

Interest rate increases, 12:29

Principal, increases in, 12:30

Replacing lien with new mortgage,
12:27

Senior lien in foreclosure, modifica-
tion of, 12:26 et seq.

Suretyship defense, modification of
loan, 15:38

AMERICANS WITH
DISABILITIES ACT

Lender liability under, 14:47

ANTIDEFICIENCY STATUTES

Federal loan programs, applicability,
12:79

Foreclosure, 12:74; 12:75; 12:79

Guaranty agreements, 15:19; 15:20

Waiver of antideficiency laws
foreclosure, 12:74; 12:75
guarantor, recourse on, 15:20

APARTMENTS

Condominium Financing (this
index)

APPLICATIONS

Mortgages and Deeds of Trust (this
index)

Post construction financing applica-
tion (form), 5:132

APPOINTMENT OF RECEIVER
Foreclosure, 12:18

APPROVAL
Consent and Approval (this index)

ARBITRATION
Lender Liability (this index)

ARCHITECTS

Construction financing, approval of
architect and payment of fees,
6:29

Post construction financing,

architect’s certificate (form),
5:147

ARIZONA
Generally, 18:1 et seq.

Deficiency judgments

conflicts of law and deficiency
judgments, 18:7
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ARIZONA—Cont’d
Deficiency judgments—Cont’d
judicial foreclosure
nonresidential property, 18:5
residential property, 18:6
trustee’s sales
nonresidential property, 18:3
residential property, 18:4
Drafting perspectives
assignments of rent, 18:11
deeds of trust, 18:10
guaranty agreements, 18:12
promissory notes, 18:9
Foreclosure: general rights, duties,
and procedures, 18:2
Forms
generally, 18:13 et seq.
assignment of rents and leases
(collateral assignment for
security purposes), 18:15
deed of trust and assignment of

rents with security agreement

and fixture filing, 18:14
guaranty agreement, 18:16
promissory note, 18:13

Post-foreclosure sale, redemption,
18:8

Pre-foreclosure, election of remedies

and one-action, 18:1

ASSIGNMENTS

Bankruptcy, assignment of leases and

rents, 13:11; 13:30

Condominium financing, assignment

of developer’s rights, 10:7

Foreclosure, assignment of leases and

rents. Foreclosure (this index)

High-credit lease financing, assign-
ment of lease to lender, 8:56

Ilinois (this index)

Leasehold estate, assignment of, 7:13

Mortgages and deeds of trust, assign-
ment of construction note, 5:88

Nevada (this index)

New York, assignment of rent, 19:7

Pennsylvania, assignment of leases,
24:10

Post construction financing, 5:52;
5:74; 5:123
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ASSUMPTIONS

Bankruptcy trustee’s assumption of
lease, 13:29; 13:32

ATTORNEYS

Attorney’s fees, foreclosure, 16:21

Conflicts of interest, 16:1 to 16:4

Directors of lender-clients, attorneys
as, 16:2

Disclosure duties, 16:5 to 16:8

Ethics (this index)

Multidisciplinary practice of business
law, 16:14 to 16:17

Multistate practice of real estate law,
16:9 to 16:13

Thrift attorneys, 3:16 to 3:19

Trustee under deed of trust, attorney
as, 16:4

ATTORNMENT

Streamlined mortgage, 7:6; 7:8

AUTOMATIC STAY

Bankruptcy (this index)

AVOIDING POWERS

Bankruptcy (this index)

BAD FAITH

Bankruptcy, bad faith stipulations,
13:40

Lender liability, bad faith remedies,
14:7

BANKRUPTCY

Generally, 13:1 to 13:41
Adequacy of protection, 13:13

Anti-bankruptcy covenants of debtor,
13:41
Assignment of lease, 13:30
Assignment of rents, 13:11
Assumption of lease by trustee,
13:29; 13:32
Automatic stay
contractual waivers, 13:10
exception for terminated leases,
13:7
extent of stay, 13:6
relief from stay, 13:8
single asset real estate, 13:9
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BANKRUPTCY—Cont’d

Avoiding powers
generally, 13:14
equitable subordination, 13:19
fraudulent transfers, 13:15 to
13:17
guarantors, 13:18
insider preferences, 13:18
recharacterization, 13:20
Bad faith stipulations, 13:40
Bankruptcy Code, debtor under,
13:2; 13:3
Bankruptcy-proofing devices
bad faith stipulations, 13:40
bankruptcy-remote structures,
13:38
exploding guaranties, 13:39
stay waivers, 13:40
Bankruptcy-remote structures as
bankruptcy-proofing device,
13:38
Business income, collateral, 13:12
Chapter 13 proceeding, principal resi-
dence mortgages under, 13:26
Collateral
assignment of rents, 13:11
postpetition hotel revenues and
other business income, 13:12
Confirmation of reorganization plan,
13:23
Contractual waivers, automatic stay,
13:10
Covenant not to sue, form, 12:109
Debtor anti-bankruptcy covenants,
13:41
Debtor-in-possession, 13:4
Deeds in lieu of foreclosure, bank-
ruptcy considerations, 12:5
Equitable subordination
avoiding powers, 13:19
lender control of borrower, 14:14
Exception for terminated leases,
automatic stays, 13:7
Exploding guarantees, bankruptcy-
proofing devices, 13:39
Extent of automatic stay, 13:6
Fraudulent transfers
leases, 13:16
leveraged buyouts, 13:17

BANKRUPTCY—Cont’d

Fraudulent transfers—Cont’d
mortgage foreclosures, 13:15
Guaranty
avoiding powers in bankruptcy,
13:18
exploding guarantees, 13:39
pre-foreclosure recourse on
guarantor, mortgagor bank-
ruptey’s effect on, 15:13
Hotel revenues and other business
income, collateral, 13:12
Insider preferences, avoiding powers,
13:18
Landlord’s bankruptcy, 13:33
Leases
generally, 13:27
assignment by trustee, 13:30
assumption by trustee, 13:29;
13:32
automatic stay exception,
terminated leases, 13:7
landlord’s bankruptcy, 13:33
partner bankruptcy, 13:34
partnership bankruptcy, 13:35
performance before assumption or
rejection by trustee, 13:32
rejection by trustee, 13:31; 13:32
tenant’s bankruptcy, 13:28 to
13:32
landlord’s termination of lease,
13:28
Liquidation, mortgagee’s claim in,
13:25
Members, 13:36; 13:37
Mortgagor, effect of bankruptcy on,
generally, 13:5 to 13:26
New value exception, reorganization
plan, 13:24
Partner or partnership bankruptcy,
13:34; 13:35
Postpetition hotel revenues and other
business income, 13:12
Principal residence mortgages under
Chapter 13, 13:26
Recharacterization, avoiding powers,
13:20
Reorganization plan
generally, 13:21
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BANKRUPTCY—Cont’d
Reorganization plan—Cont’d
confirmation of plan, 13:23
historical antecedents, 13:22
new value exception, 13:24

Sales and transfers, fraudulent
transfers, 13:15 to 13:17

Single asset real estate, automatic
stay, 13:9

Stay waivers, bankruptcy-proofing
devices, 13:40

Strip down, 13:25
Tenant’s bankruptcy, 13:28 to 13:32
Termination of leases

automatic stay exception, 13:7

tenant’s bankruptcy, landlord’s
termination of lease, 13:28

Trustees
debtor-in-possession, 13:4
leases, 13:29 to 13:32

Waiver and estoppel, automatic stay
bankruptcy-proofing device, 13:40
contractual waivers, 13:10

BIDS AND BIDDING

Foreclosure sales, 12:37; 12:57;
12:84

BONDS
Securities (this index)

BRANCH PROFIT TAXES

Foreign Investments in U.S. (this
index)

CALIFORNIA
Collateral

foreclosure, mixed collateral loans,
17:23

postforeclosure, additional collat-
eral, 17:20

preforeclosure
location of collateral, 17:2

recovery from additional collat-
eral, 17:5

Deed of trust, form, 17:29
Deficiency judgments

conflict of laws, 17:18

fair market value protection, 17:15
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CALIFORNIA—Cont’d
Deficiency judgments—Cont’d
nonjudicial foreclosure sales,
17:13
postforeclosure, 17:11
purchase money loans and residen-
tial real estate, 17:12
sold-out junior liens, 17:17
waiver of antideficiency laws,
17:16
Drafting perpectives, 17:25 to 17:27
Foreclosure
assignments of rent and leases,
17:9
deficiency judgments, nonjudicial
foreclosure sales, 17:13
general rights, duties and
procedures, 17:10
mixed collateral loans, 17:23
multiple liens on same property,
17:24
special foreclosures, 17:23; 17:24
Forms
deed of trust, 17:29
promissory note, 17:28
Postforeclosure
additional collateral, 17:20
borrower fraud or waste, 17:21
deficiency judgments, 17:11
full credit bids, 17:22
sale recourse, 17:19 to 17:22

short sale of residential property,
17:14

Preforeclosure
collection of rents, 17:4
location of collateral, 17:2
one-action rule, 17:1 et seq.
receivers, appointment, 17:4
recovery from additional collateral,

17:5
Promissory note , forms, 17:28

CANADIAN INVESTMENTS
Foreign investments in U.S., 2:6

CANCELLATION OR
TERMINATION

Bankruptcy, termination of leases,
13:7; 13:28
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CANCELLATION OR
TERMINATION—Cont’d

Continuing guaranties, revocation of,
15:29

Foreclosure, termination of junior
interests, 12:38

Foreign investments in u.s., tax treat-
ment of terminated entity, 2:26

Master limited partnerships, involun-
tary termination of, 4:8

Post construction financing, shopping
center and other high-credit
leases, 5:69

CAPITAL GAINS
Limited tax shelters, 1:10
Partner income, converting ordinary
income to capital gains, 1:42
Subdivision financing, investor-sub-
scriber under IRC § 1237, 9:18;
9:19

CAPITALIZATION

Foreign investment business entities,
2:4;2:17; 2:67

Joint ventures, allocation of capital
contributions, 11:41

Market capitalization of REIT
industry, Appx 3.2

Thrift organizations, capital mainte-
nance requirements and other

restrictions imposed by FIR-
REA, 3:12

CHINESE INVESTMENTS
Foreign investments in U.S., 2:6

CLOSING PROCEDURES
Construction Financing (this index)
Formes (this index)

Mortgages and Deeds of Trust (this
index)

Post construction financing, 5:60;
5:128 to 5:131

Subdivision financing, approvals for
closing land development loan,
9:9

COERCION AND DURESS
Guaranty, economic duress defenses,

15:24
Lender liability, 14:15

COLLATERAL
Bankruptcy, 13:11; 13:12
Foreclosure (this index)

COLLECTION
Guaranty, collection on, 15:10; 15:33
Mortgages and deeds of trust default,
expenses of collection, 5:107

Rents, collecting before foreclosure,
12:16

COMMERCIAL BANKS
Generally, 3:25
Maximum LTV rations for com-

mercial banks imposed by
FDICIA, 3:15

Regulatory structure affecting real
estate loans made by, 3:11

COMMERCIAL REAL ESTATE

Markets for. Mortgages and Deeds
of Trust (this index)

COMMUNITY PROPERTY STATES
Recourse on guaranty, 15:22

COMPONENT OR SPLIT
FINANCING

High-Ratio Financing (this index)

COMPROMISE AND
SETTLEMENT
Condominium financing, 10:29
Foreclosure, tax consequences of
compromise of mortgage
indebtedness, 12:86 to 12:90
Good faith and fair dealing in loan

negotiations, lender liability,
14:3

CONCEALMENT

Transfer in violation of due-on-sale
clause, 16:7

CONDEMNATION

Leasehold and leaseback financing,
allocation of condemnation
award, 7:18

Mortgages and deeds of trust, 5:109

CONDOMINIUM AND
COOPERATIVE ABUSE
RELIEF ACT

Generally, 10:29

Index-5



CONDOMINIUM FINANCING
Generally, 10:1 to 10:31
Analysis, underwriting construction
loans, 10:3
Assignment of developer’s rights,
underwriting construction loans,
10:7
Bylaws to condominium declaration,
10:31
Condominium and Cooperative
Abuse Relief Act, 10:29
Construction loans
generally, 10:2
assignment of developer’s rights,
10:7
condominium document review,
10:5
evidence of permanent financing,
10:6
presale and release requirements,
10:4
underwriting analysis, 10:3
Cooperative financing
legal structure of cooperative
ownership, 10:13
sources of financing, 10:14
unit loan documentation, 10:15
Credit transactions, laws governing,
generally, 10:18 to 10:22
Declaration, plan to convert to con-
dominium ownership, 10:30
Disclosure
Home Mortgage Disclosure Act,
10:22
Interstate Land Sales Full
Disclosure Act, 10:26
state disclosure and filing require-
ments, 10:24
Documentation
construction loans, document
review, 10:5
permanent unit loans, issues
addressed in documentation,
10:11
unit loan, documents for coopera-
tive financing, 10:15
Equal Credit Opportunity Act, 10:21
Evidence of permanent financing,

underwriting construction loans,
10:6
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CONDOMINIUM FINANCING
—Cont’d
Federal securities laws, 10:25
Federal Trade Commission Act,
10:27
Forms, 10:30; 10:31
Home Mortgage Disclosure Act,
10:22
Improvements, underwriting perma-
nent unit loans for financing of,
10:12
Interstate Land Sales Full Disclosure
Act, 10:26
Legal structure of condominium
ownership, 10:1
Permanent unit loans
documentation, issues addressed
in, 10:11
financing improvements, 10:12
review of project, lender’s
checklist for, 10:10
secondary market considerations,
10:8
underwriting considerations, 10:9
Presale requirements for underwriting
construction loans, 10:4
Real Estate Settlement Procedures
Act, 10:20; 10:29
Release requirements for underwrit-
ing construction loans, 10:4
Time share financing, 10:16; 10:17
Truth-in-Lending Act, 10:19
Unit offerings and development, laws
governing, generally, 10:23 to
10:29

CONFLICT OF LAWS
Foreclosure, deficiency judgments,
12:83
Foreign investments in U.S., conflicts

between treaty provisions and
U.S. tax, 2:58

CONFLICTS OF INTEREST
Developer and development entity,
16:1
Directors of lender-clients, attorneys
as, 16:2
Lender and borrower, representing
both, 16:3
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CONFLICTS OF INTEREST
—Cont’d
Trustee under deed of trust, attorney
as, 16:4

CONSENT AND APPROVAL
Construction financing, 6:22; 6:29
Leasehold financing, mortgagee

consent to change in lease terms,
7:16
Post construction financing, approval
of security documents, 5:58
Subdivision financing, approvals for

closing land development loan,
9:9

CONSTITUTIONAL LAW
Foreclosure sales
procedure, 12:49
state action, 12:50

waiver and avoidance of
constitutional issues, 12:51

Lender liability
jury trial waivers, 14:26

punitive damages limitations,
14:37

CONSTRUCTION CONTRACTS
AND LOANS

Condominium Financing (this
index)

CONSTRUCTION FINANCING
Generally, 6:1 to 6:56
Advances

building loan agreements, final
loan advance, 6:51

future advance clause in mortgage,
closing, 6:42
mechanics’ and materialmen’s
liens, 6:16
payment of, 6:49
Amount of loan and repayment of
principal, 6:8
Approval of architect and payment of
fees, 6:29

Approval of contractors and building
contract, 6:22

Architect, approval of, 6:29

CONSTRUCTION FINANCING
—Cont’d
Bonds and securities
labor and material payment bond,
mechanics’ liens, 6:20
payment and performance bonds,
6:24
Builder’s risk insurance, 6:30
Building loan agreements
cost overruns and other changes
during construction period,
6:50
defaulting developer, construction
lender’s remedies against,
6:53
defects in construction, lender’s
liability for, 6:52
disbursement of loan funds under
agreement, generally, 6:45 to
6:53
execution of, 6:28
final loan advance, 6:51
function of, 6:46
initial representations and warran-
ties by borrower, 6:47
payment of loan advances, 6:49
predisbursement requirements,
6:48
terms and conditions, 6:37
Buy-sell agreements, 6:54
Cash distributions prohibited, clos-
ing, 6:44
Closing loan
generally, 6:38 to 6:44
cash distributions prohibited, 6:44
construction loan note, 6:39
construction mortgage, generally,
6:40 to 6:44
cross-default provisions in
mortgage, 6:41
future advance clause in mortgage,
6:42
release clause in mortgage, 6:43
Commercial lending cycle, role of
construction financing in, 6:1 to
6:4
Commercial paper, use of, 6:35

Completion of project, assurances,
6:23 to 6:27
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CONSTRUCTION FINANCING

—Cont’d
Conformity with requirements in per-
manent mortgage loan commit-
ment, 6:6
Construction disbursement programs,
6:25
Construction loan agreement, form,
6:55
Contractors and building contracts,
approval of, 6:22
Contracts and agreements
building loan agreements, above
buy-sell agreement (borrower,
postconstruction lender,
construction lender), form,
6:56
buy-sell agreements, 6:54
contractors and building contracts,
approval of, 6:22
developer-contractor agreement,
6:21
swap agreements, hedging interest
rates with, 6:11
Cost overruns and other changes dur-
ing construction period, 6:50
Cross-default provisions in mortgage,
closing, 6:41
Defaulting developer, construction
lender’s remedies against, 6:53
Defects in construction, lender’s
liability for, 6:52
Developer-contractor agreement,
mechanics’ lien priorities, 6:21
Disbursement of loan funds under
agreement, 6:45 to 6:53
Disbursement programs, 6:25
Equitable lien doctrine and the *“‘stop
notice” statute, 6:17
Execution of building loan agree-
ment, 6:28
Facts about project, borrower, and
other backup data, 6:7
Floating interest rates, 6:10
Forms
buy-sell agreement (borrower,
postconstruction lender,
construction lender), 6:56
construction loan agreement, 6:55
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CONSTRUCTION FINANCING

—Cont’d
Future advance clause in mortgage,
closing, 6:42
Guarantee by contractor, 6:27
Holdback of loan funds for
unfinished project, 6:23
Initial representations and warranties
by borrower, 6:47
Insurance
builder’s risk insurance, 6:30
title insurance, 6:19
Interest rates, generally, 6:9 to 6:11
Labor and material payment bond,
mechanics’ liens, 6:20
Letters of credit
generally, 6:26; 6:31 to 6:34
funding, using letter in lieu of,
6:33
other uses in financing, 6:34
Lien priorities. Preferences and
priorities, below
Matched funding, hedging interest
rates with, 6:11
Materialmen’s liens. Mechanics’ and
materialmen’s liens, below
Mechanics’ and materialmen’s liens
developer-contractor agreement,
6:21
equitable lien doctrine and the
““stop notice”” statute, 6:17
labor and material payment bond,
6:20
““obligatory’” versus “‘optional”’
advances, doctrine of, 6:16
priorities, generally, 6:13 to 6:21
protection for the construction
lender against mechanics’
liens, 6:18 to 6:21
state law, lien priorities under, 6:15
title insurance, 6:19
Note for construction loan, 6:39
“Obligatory” versus ‘“‘optional”
advances, doctrine of, 6:16
Open-end construction lending
without permanent takeout, 6:4
Payment and performance bonds,
6:24
Payment of fees, approval of, 6:29
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CONSTRUCTION FINANCING
—Cont’d
Payment of loan advances, 6:49
Performance bonds, 6:24
Preferences and priorities
lien priority over land mortgages
and mechanics’ liens, gener-
ally, 6:13 to 6:21
mechanics’ and materialmen’s
liens, above
Recourse financing, 6:12
Release clause in mortgage, closing,
6:43
Representations and warranties by
borrower, 6:47
Second stage in commercial lending
cycle, financing as, 6:3
*““Stop notice” statute, lien priorities,
6:17
Swap agreements, hedging interest
rates with, 6:11
Takeout commitment as bridging
mechanism, 6:2
Takeout stages, 6:53
Terms and conditions, generally, 6:5
to 6:37
Title insurance, 6:19
Warranties and representations by
borrower, 6:47

CONSULTANTS
Foreclosure, ethics, 16:19

CONTRACTS AND AGREEMENTS
Construction Financing (this index)
Guaranty Agreements (this index)
Mortgages and deeds of trust,
contractual nature of commit-
ment, 5:7

Mortgages and Deeds of Trust (this
index)

Statute of frauds, lender liability,
14:38

CONVERTIBLE MORTGAGES
Generally, 11:48 to 11:58; Appx 11.1
Bankruptcy, 11:56
Co-ownership agreements, 11:52

Interest rates, 5:20
Pitfalls of using, 11:53 to 11:58

CONVERTIBLE MORTGAGES
—Cont’d

Reasons for using, 11:49

Redemption, rule against clogging
mortgagor’s equitable right of,
11:53

Separate option agreements, 11:52

Structuring the transaction, 11:50 to
11:52

Taxation, 11:57

Terms and conditions, 11:51

Title insurance, 11:58

Unconscionability doctrine, 11:54

Usury, 11:55

CONVERTING ORDINARY
INCOME TO CAPITAL GAINS

Partner income, 1:42

COOPERATIVE FINANCING
Generally, 10:13 to 10:15

COOPERATIVES
Condominium Financing (this
index)

CORPORATIONS
Directors of lender-clients, attorneys
as, 16:2
Foreign investments in u.s.
branch of foreign corporation
versus U.S. subsidiaries, 2:59
Corporate distributions, regulation
treatment of income tax on,
2:48
Election by foreign corporation to
be treated as U.S. corporation,
2:46
Leasehold financing, Alstores Realty
Corp. case, Appx 7.4
Master limited partnerships, public
corporations, 4:5
Partnership, incorporation versus,
1:32 to 1:53
Real estate investment trusts (reit),
taxable as corporation, 4:13
Subchapter S corporations, 1:54;
1:57
COTENANCY AND JOINT
OWNERSHIP
Selection of ownership entity, 1:25 to
1:29
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COVENANT NOT TO SUE
Forms, 12:108; 12:109

COVENANTS

Mortgages and Deeds of Trust (this
index)

DEEDS AND CONVEYANCES
Foreclosure (this index)

DEEDS OF TRUST

Mortgages and Deeds of Trust (this
index)

DEFAULT

Leasehold and leaseback financing,
default provisions, 7:19

Loan defaults, 12:1

Mortgages and Deeds of Trust (this
index)

Shopping center and other high-credit
leases, default provisions, 5:69

Workout strategies, 12:2

DEFEASANCE PROVISIONS

postconstruction financing, forms,
5:153

DEFECTS AND IRREGULARITIES

Construction financing, lender’s
liability for construction defects,
6:52

Foreclosure, effect of defective trust
deed, 12:48

DEFENSES

CERCLA lender liability, third-party
defense, 14:44

Failed financial institutions, 3:20
Guaranty Agreements (this index)

DEFICIENCY JUDGMENTS
Foreclosure (this index)

DEPRECIATION
Leasehold and leaseback financing,
7:24
Sheltering income from tax, deprecia-
tion deduction not available,
1:35
Tax shelters, 1:35
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DIRECTORS

Attorney as director of lender-clients,
16:2

DISBURSEMENT OF FUNDS
Construction financing, disbursement

of loan funds under agreement,
6:25; 6:45 to 6:53

DISCHARGE
Release and Discharge (this index)

DISCLOSURES

Condominium financing, 10:22;
10:24; 10:26

Foreign Investments in U.S. (this
index)

Guaranty, nondisclosure of, 15:26;
15:28; 15:31

Legal ethics, disclosure duties, 16:5
to 16:8

Lender liability, 14:12; 14:13

Transfer in violation of due-on-sale
clause, concealment of, 16:7

DISPOSITION OF PROPERTY

Foreclosure, disposition of property
acquired from mortgagor, 12:97

DOCUMENTATION
Closing Procedures (this index)
Condominium financing, 10:5;
10:11; 10:15
Mortgages and Deeds of Trust (this
index)
Secondary financing, 8:16 to 8:18

D’OENCH, DUHME DOCTRINE
Generally, 3:20 to 3:23

DUE-ON-SALE CLAUSE
Concealment of transfer in violation
of, 16:7
Postconstruction financing, forms,
5:150; 5:151
Securitized transactions, forms, 5:151
DURESS
Coercion and duress (this index)

ELECTION OF REMEDIES
Foreclosure, 12:60; 12:61
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ELECTION OF REMEDIES
—Cont’d
New York, preforeclosure, election of
remedies, 19:1
Texas, preforeclosure, election of
remedies, 21:1

EMOTIONAL DISTRESS

Lender liability, intentional infliction
of emotional distress, 14:19

ENVIRONMENTAL INDEMNITY
AGREEMENT
Illinois (form), 22:12
Nevada (form), 25:10

ENVIRONMENTAL RESPONSE,
COMPENSATION AND
LIABILITY ACT

Lender Liability (this index)

EQUAL CREDIT OPPORTUNITY
ACT

Condominium financing, 10:21

EQUITY

Equitable lien doctrine, 6:17

Financing. Loan Participations and
Equity Financing (this index)

Foreign investments in u.s., taxation,
2:13; 2:30

High-ratio financing, “‘equity
kicker,” 8:61

Judicial foreclosure, equitable
redemption bar, 12:36

Master limited partnerships, equity
REIT’s, 4:6

Mezzanine financing security, equity
interests, 8:21 to 8:24

Post construction financing, debt-
equity tax distinctions and spec-
trum, 5:17; 5:18; Appx 5.3

Recourse on guaranty before foreclo-
sure of realty collateral, equita-
ble exception, 15:9

Subordination in bankruptcy proceed-
ings, 13:19; 14:14

ESTOPPEL
Waiver and Estoppel (this index)

ETHICS
Generally, 16:1 et seq.

ETHICS—Cont’d
Client misconduct, revealing to third
parties, 16:8
Concealment of transfer in violation
of due-on-sale clause, 16:7
Conflicts of interest
developer and development entity,
16:1
directors of lender-clients,
attorneys as, 16:2
lender and borrower, representing
both, 16:3
trustee under deed of trust,
attorney as, 16:4
Developer and development entity,
conflicts of interest in represent-
ing, 16:1
Directors of lender-clients, attorneys
as, 16:2
Disclosure duties
drafting counsel, 16:5
misconduct of client, revealing to
third parties, 16:8
nondrafting counsel, 16:6
transfer violating due-on-sale
clause, concealment of, 16:7
Drafting counsel, duties of
disclosure, 16:5
Due-on-sale clause, concealment of
transfer in violation of, 16:7
Foreclosure
attorney’s fees, 16:21
consultants, 16:19
robo-signing, 16:20
Interstate practice prohibitions and
sanctions, sources of, 16:10
Lender and borrower, conflicts of
interest in representing, 16:3
Misconduct of client revealed to third
parties, 16:8
Multidisciplinary practice of business
law
generally, 16:14
future of MDPs, 16:17
rules of ethics, 16:15
Washington and New York treat-
ment, 16:16
Multistate practice of real estate law
generally, 16:9
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ETHICS—Cont’d
Multistate practice of real estate law
—Cont’d
case law, overview, 16:11
prohibitions and sanctions, sources
of, 16:10
remote work, 16:13
unauthorized practice, avoidance
of, 16:12
Nondrafting counsel, duties of
disclosure, 16:6

Robo-signing, foreclosure, 16:20

Third parties, client misconduct
revealed to, 16:8

Trustee under deed of trust, attorney
as, 16:4
Unauthorized practice of law

mortgage loan document prepara-
tion, 16:18
multistate real estate law, 16:12

EXCHANGE OF REAL ESTATE
High-Ratio Financing (this index)

EXEMPTIONS AND EXCEPTIONS

Bankruptcy, exception for terminated
leases, 13:7

EXPATRIATION
Foreign investments in U.S., 2:22

EXPLODING GUARANTEES
Bankruptcy-proofing devices, 13:39
Drafting the guaranty agreement,

15:6
Form, exploding guaranty agreement,
15:43

EXTENSIONS OF TIME

Guaranty agreement, suretyship
defenses, 15:37

Senior lien’s maturity, 12:28

Trustee’s sale, postponement of,
12:58

FAIR DEALING

Good Faith and Fair Dealing (this
index)

FAIR MARKET VALUE
Fair market value protection, 12:73
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FAIR MARKET VALUE—Cont’d
New York, deficiency judgments,
19:5

FEDERAL DISCLOSURE
STATUTES

Foreign Investments in U.S. (this
index)

FEDERAL
HOLDER-IN-DUE-COURSE
DOCTRINE

Generally, 3:24

FEDERAL TRADE COMMISSION
ACT
Condominium financing, 10:27

FIDUCIARY DUTY

Avoidance of fiduciary duty, 14:10

guaranty, defense to enforcing, 15:40

Joint venture, breach of duty, 14:11

Lender liability, breach of duty, 14:8
to 14:11

Loan participations and equity
financing, 11:15

Partnership, breach of duty, 14:11

FINANCIAL INSTITUTIONS
REFORM, RECOVERY, AND
ENFORCEMENT ACT
(FIRREA)

Generally, 3:12 to 3:14

FLOOD INSURANCE
Postconstruction financing, 5:57

FLORIDA
Generally, 20:1 et seq.
Deficiency judgments, 20:4
Foreclosure, 20:2; 20:3
Forms, 20:6 et seq.
Preforeclosure, 20:1
Redemption, 20:5

FORECLOSURE
Generally, 12:3 et seq.
Abandonment, tax consequences to
default, 12:91 to 12:93
Acceleration of indebtedness,
mortgagee’s rights as to, 12:12
Additional collateral, 12:66; 12:81
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FORECLOSURE—Cont’d

Advertisement of trustee’s sale,
12:53

Agreement for deed in lieu of fore-
closure, form, 12:106

Agreement for sequestration and
assignment of rents and
establishment of lockbox, form,
12:107

Agricultural property, 12:104

Amendment of lien. Modification of
senior lien, below

Appointment of receiver, 12:18

Arizona (this index)

Assignment of leases and rents

generally, 12:13
agreement for sequestration and
assignment of rents and

establishment of lockbox,
form, 12:107

lockbox, agreement establishing,
form, 12:107

notice to tenants, 12:15

protecting the lease security, 12:14

right to collect rents before fore-
closure, 12:16

Texas, 21:3

Bankruptcy considerations, deeds in
lieu of foreclosure, 12:5

Bidding, trustee’s sale, 12:37; 12:57;
12:84

Bulk sale of property, 12:56

Business versus nonbusiness debt, tax
consequences of default, 12:89

California (this index)
Collateral
California (this index)

deficiency judgments, recourse to
additional collateral, 12:81

mixed collateral, 12:99 to 12:101
one-action rule, additional collat-
eral, 12:66
waiver, 12:75
Collection of rents before foreclo-
sure, 12:16
Comparison of power of sale under a

mortgage and deed of trust,
12:59

FORECLOSURE—Cont’d

Compromise of mortgage indebted-
ness, tax consequences, 12:86 to
12:90

Conduct of sale, judicial foreclosures,
12:37

Conflict of laws, deficiency judg-
ments, 12:83

Constitutional aspects

state action, 12:50

trustee’s sale procedure, 12:49

waiver and avoidance of, 12:51

Contracts and agreements

guaranty agreements, 15:8; 15:17;
15:18

nondisturbance and subordination
agreements, 12:23

subordination and nondisturbance
agreements, 12:23

County of trustee’s sale, 12:55

Covenant not to sue, forms, 12:108;
12:109

Deeds in lieu of foreclosure

generally, 12:3 to 12:10

agreement for deed in lieu of fore-
closure, form, 12:106

bankruptcy considerations, 12:5

lender ownership liability, 12:4

merger doctrine, 12:6

practice tips, 12:9

short sales, 12:10

tax consequences, 12:7

title insurance, 12:8

voluntary conveyance to
mortgagee, 12:91 to 12:93

Defective trust deed foreclosure,
effect of, 12:48

Deficiency judgments

generally, 12:69 to 12:83

additional collateral, recourse to,
12:81

California (this index)

conflict of laws, 12:83

fair market value protection, 12:73

federal loan programs, application
of antideficiency laws in,
12:79

fraud by borrower, postforeclosure
sale recourse, 12:82
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Deficiency judgments—Cont’d

full credit bids as bar to
postforeclosure recourse,
12:84

guarantors, 12:78

judicial foreclosure, deficiency
judgment against mortgagor,
12:39

leasehold mortgages, 12:77

New York (this index)

nonjudicial foreclosure laws, 12:72

postforeclosure sale recourse, gen-
erally, 12:80 to 12:82

purchase money loans, 12:71

residential real estate, 12:70

sold-out junior lien, 12:76

Texas, 21:4

waiver of antideficiency laws and
collateral, 12:74; 12:75

waste by borrower, postforeclosure
sale recourse to, 12:82

Disposition of property acquired
from mortgagor, 12:97

Election of remedies, 12:60; 12:61;
19:1; 21:1

Equitable redemption, judicial fore-
closure precluding, 12:36

Ethics (this Index)

Extensions and reductions of matu-
rity, modification of senior lien,
12:28

Fair Market Value (this index)

Federal loan programs, application of
antideficiency laws in, 12:79

First in time, first in right, priority of
loans, 12:21

Florida, 20:2; 20:3

Forms

covenant not to sue, 12:108;
12:109

deed in lieu of foreclosure of
mortgaged property, 12:106

New York (this index)

pre-workout agreement, 12:110

sequestration and assignment of
rents and establishment of

lockbox, agreement for,
12:107
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Forms—Cont’d
workout agreement, 12:105
Fraud
election of remedies, one-action
rule, 12:67
postforeclosure sale recourse,
12:82
Full credit bids as bar to
postforeclosure recourse, 12:84
Guarantors, deficiency judgments,
12:78
Guaranty
deficiency judgment laws, guaran-
tors, 12:78
joinder of guarantor in judicial
foreclosure action, 15:17
no need to exhaust collateral, 15:8
notice of foreclosure sale, 15:18
recourse after foreclosure, 15:16 to
15:21
recourse before foreclosure, 15:8
to 15:14
recourse simultaneous with collat-
eral, 15:15
Historical overview, 12:11
Illinois (this index)
Interest rate increases, priority of
loans, 12:29
Joinder of guarantor in judicial fore-
closure action, 15:17
Judicial foreclosure
generally, 12:34 et seq.
bidding strategy, 12:37
conduct of sale, 12:37
deficiency judgment against
mortgagor, 12:39
equitable redemption, judicial fore-
closure precluding, 12:36
joinder of guarantor, 15:17
junior parties
rights, 12:42
termination of interests, 12:38
parties’ rights and duties, generally,
12:34 to 12:42
protection of mortgagor, 12:40
senior parties, rights, 12:41
standing of MERS and lender to
foreclose, 12:35
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FORECLOSURE—Cont’d
Judicial foreclosure—Cont’d
who owns the note, standing of
parties, 12:35
Junior interests
deficiency judgments, sold-out
junior lienn, 12:76
extinguishability, 12:22
rights of junior parties, 12:38
termination of, 12:38
Leases and leasehold mortgages
assignment. Assignment of leases
and rents, above
deficiency judgment laws,
leasehold mortgages, 12:77
mortgage lien in competition with
leasehold mortgages, 12:24
Lender liability
deeds in lieu of foreclosure, 12:4
good faith and fair dealing in fore-
closure process, 14:5
Lender’s remedies before foreclosure
accelerate indebtedness, right to,
12:12
appointment of receiver, right to,
12:18
assignment of leases and rents,
above
possession, right to, 12:17
Loan participations and equity
financing, management, 11:19 to
11:21
Lockbox, agreement for establish-
ment of, 12:107
Merger doctrine, deeds in lieu of
foreclosure, 12:6
Mixed collateral foreclosures
generally, 12:99
in unified sale as realty, 12:101
under UCC, 12:100
Modification of senior lien
generally, 12:26
extensions and reductions of matu-
rity, 12:28
interest rate increases, 12:29
other modifications, 12:31
principal, increases in, 12:30
replacement with new mortgage,
12:27

FORECLOSURE—Cont’d

Multiple liens on same property,
12:103

Multistate mortgage foreclosures,
12:102

Nevada (this index)

New Jersey (this index)

New mortgage, replacing senior lien
with, 12:27

New York (this index)

Nondisturbance and subordination
agreements, priority of interests,
12:23

Notice

assignment of leases and rents,
notice of, 12:15

trustee’s sale, notice to trustor,
12:52

One-action rule

generally, 12:62

additional collateral, 12:66

application of rule, 12:63

fraud by borrower, 12:67

New York, preforeclosure, 19:1

rents and receivers, 12:65

setoffs, 12:64

sold-out juniors and valueless

property, 12:68

Texas, preforeclosure, 21:1
Parcels of property, sale by, 12:56
Pennsylvania (this index)

Possession, mortgagee’s right to,
12:17

Postforeclosure sale recourse
generally, 12:80
additional collateral, 12:81
borrower fraud or waste, 12:82
full credit bid as bar to, 12:84
Postponement of trustee’s sale, 12:58

Power-of-sale foreclosures. Sales,
below

Pre-workout agreement, form, 12:110

Principal increases, priority of liens,
12:30

Priorities of interests
generally, 12:19

extensions and reductions of lien
maturity, 12:28
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FORECLOSURE—Cont’d

Priorities of interests—Cont’d
first in time, first in right, 12:21
governing principles, generally,
12:20
interest rate increases, 12:29
junior interests, extinguishability,
12:22
leasehold mortgages, 12:24
modification of senior lien.
Modification of senior lien,
above
nondisturbance and subordination
agreements, 12:23
principal, increases in, 12:30
purchase-money mortgages, 12:25
reductions and extensions of matu-
rity, 12:28
replacement of senior lien with
new mortgage, 12:27
subordination and nondisturbance
agreements, 12:23
Protecting lease security, assignment
of lease and rents, 12:14
Protecting mortgagor, judicial fore-
closure, 12:40
Purchase-money loans
competing encumbrances, 12:25
deficiency judgment laws, 12:71
Receivers
appointment of, 12:18
one-action rule, rents and receiv-
ers, 12:65
Reductions and extensions of lien
maturity, 12:28
Remedies of lender
before foreclosure. Lender’s reme-
dies, above
election of remedies, 12:60; 12:61
one-action rule, 12:62 to 12:68
Rents
assignment. Assignment of leases
and rents, above
one-action rule, rents and receiv-
ers, 12:65
Replacing senior lien with new
mortgage, 12:27
Residential real estate, deficiency
judgments, 12:70
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Rights and duties of parties at fore-
closure
generally, 12:32 to 12:84
comparing power-of-sale under
mortgage and deed of trust,
12:59
deficiency judgment laws, gener-
ally, 12:69 to 12:83
election of remedies and one-ac-
tion rules, generally, 12:60 to
12:68
full credit bids as bar to
postforeclosure recourse,
12:84
judicial foreclosure, generally,
12:34 to 12:42
power-of-sale foreclosure, gener-
ally, 12:43 et seq.
standing of MERS and lender to
foreclose, 12:35
strict foreclosure, 12:33
who owns the note, standing of
parties, 12:35
Sales and transfers
generally, 12:43 et seq.
advertisement of, 12:53
bidding
full credit bids as bar to
postforeclosure recourse,
12:84
strategy in judicial foreclosures,
12:37
trustee’s sale, 12:57
bulk sale of property, 12:56
comparison of power of sale under
a mortgage and deed of trust,
12:59
conduct of sale, judicial
foreclosures, 12:37
consequences to mortgagor and
mortgagee, 12:94 to 12:96
constitutional aspects.
Constitutional aspects, above
county of sale, 12:55
defective trust deed foreclosure,
effect of, 12:48
mortgagee’s disposition of prop-
erty acquired from mortgagor,
12:97
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FORECLOSURE—Cont’d
Sales and transfers—Cont’d

necessity of trustee, 12:44

notice to trustor of trustee’s sale,
12:52

parcels of property, sale by, 12:56

postponement of trustee’s sale,
12:58

related-party trustees, eligibility of,
12:47

role and responsibilities of trustee,
12:46

short sales, 12:10
substitution of trustee, 12:45
time of sale, 12:54; 12:58

Second mortgagee, loss incurred by,
12:98

Senior liens
extensions and reductions of matu-
rity, 12:28
interest rate, increases in, 12:29

modification of senior lien, gener-
ally, 12:26 et seq.
principal, increases in, 12:30
replacement with new mortgage,
12:27
rights in judicial foreclosure, 12:41
Sequestration and assignment of rents
and establishment of lockbox
agreement, form, 12:107
Setoffs, one-action rule, 12:64
Short sales, 12:10
Sold-out junior lien, 12:76
Sold-out junior loans, 12:68

State action, constitutional aspect,
12:50

Strict foreclosure, 12:33

Subordination agreement, priority of
loans, 12:23

Tax consequences of mortgagor’s
default

generally, 12:85 to 12:98
abandonment, 12:91 to 12:93

compromise of mortgage indebted-
ness

generally, 12:86

mortgagee’s tax consequences,
12:88

FORECLOSURE—Cont’d
Tax consequences of mortgagor’s
default—Cont’d
compromise of mortgage indebted-
ness—Cont’d
mortgagor’s tax consequences,
12:87
nature of loss (business vs non-
business), 12:89
tax planning, 12:90
deed in lieu of foreclosure, 12:7;
12:91 to 12:93
disposition of property acquired
from mortgagor, 12:97
foreclosure sale
generally, 12:94
mortgagee’s tax consequences,
12:96
mortgagor’s tax consequences,
12:95
mortgagee’s tax consequences
compromise of mortgage
indebtedness, 12:88
disposition of property acquired
from mortgagor, 12:97
foreclosure sale, 12:96
second mortgagee, loss incurred
by, 12:98
voluntary conveyance to
mortgagee, deed in lieu of
foreclosure, and abandon-
ment, 12:93
mortgagor’s tax consequences
compromise of mortgage
indebtedness, 12:87
foreclosure sale, 12:95
voluntary conveyance to
mortgagee, deed in lieu of
foreclosure, and abandon-
ment, 12:92
nature of loss (business vs non-
business), compromise of
mortgage indebtedness, 12:89
second mortgagee, loss incurred
by, 12:98
tax planning, compromise of
mortgage indebtedness, 12:90
voluntary conveyance to
mortgagee, deed in lieu of
foreclosure, and abandonment
generally, 12:91

Index-17



FORECLOSURE—Cont’d
Tax consequences of mortgagor’s
default—Cont’d
voluntary conveyance to
mortgagee, deed in lieu of
foreclosure, and abandonment
—Cont’d
mortgagee’s tax consequences,
12:93
mortgagor’s tax consequences,
12:92
Termination of junior interests,
judicial foreclosure, 12:38
Time of trustee’s sale, 12:54; 12:58
Title insurance, deeds in lieu of fore-
closure, 12:8
Trustees
necessity of trustee, 12:44
related-party trustees, eligibility of,
12:47
role and responsibilities, 12:46
substitution of trustee, 12:45
Trustee’s sale. Sales and transfers,
above
Value
fair market value protection, 12:73
one-action rule, valueless property,
12:68
Voluntary conveyance to mortgagee,
deed in lieu of foreclosure,
12:91 to 12:93
Waiver and estoppel
constitutional aspects of sale pro-
cedure, 12:51
deficiency judgments, 12:74;
12:75
Waste, postforeclosure sale recourse
to, 12:82
Workout agreement, form, 12:105

FOREIGN ACCOUNT TAX
COMPLIANCE ACT (FATCA)
Generally, 2:14

FOREIGN INVESTMENT IN REAL
PROPERTY TAX ACT
(FIRPTA)

Generally, 2:12

FOREIGN INVESTMENTS IN U.S.
Generally, 2:1 to 2:81
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FOREIGN INVESTMENTS IN U.S.
—Cont’d
Agricultural Foreign Investment
Disclosure Act (AFIDA), 2:10
Base erosion test, branch profit tax,
2:63
Branch interest tax, 2:70

Branch of foreign corporation versus
U.S. subsidiaries, 2:59

Branch profit tax
generally, 2:60 to 2:66
dividend equivalent amount, 2:61
qualified residents, 2:62 to 2:66

stock ownership and base erosion
test, 2:63
treaties granting relief, 2:65
Canadian investment in U.S. real
estate, surge, 2:6
Capitalizing business entities, tax
aspects, 2:17; 2:67
Chinese investment in U.S. real
estate, surge, 2:6
Classification of entity, 2:23
Compensation for services, 2:35
Conclusion, 2:72

Conflicts between treaty provisions
and U.S. tax, 2:58

Corporate distributions, regulation
treatment of income tax on, 2:48

Credits on transfer taxes, 2:52

Debt-to-equity ratio of business
entity, summary of tax conse-
quences, 2:30

Deductions on transfer taxes, 2:52

Dividend equivalent amount, branch
profit tax, 2:61

Dividend sourcing, 2:33

Election by foreign corporation to be
treated as U.S. corporation, 2:46

Expatriation, special rules for nonres-
ident aliens, 2:22

Favorable currency exchange rates
and other financial advantages,
2:3
Federal disclosure statutes
generally, 2:9 to 2:15

Agricultural Foreign Investment
Disclosure Act, 2:10
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FOREIGN INVESTMENTS IN U.S.

—Cont’d
Federal disclosure statutes—Cont’d
Foreign Account Tax Compliance
Act (FATCA), 2:14
Foreign Investment in Real Prop-
erty Tax Act (FIRPTA), 2:12
International Investment and Trade
Services Act (ITTSA), 2:11
other laws affecting foreign real
estate investment, 2:15
Tax Equity and Fiscal Responsibil-
ity Act (TEFRA), 2:13
FIRPTA, income tax, 2:39 to 2:43
Foreign Investment in Real Property
Tax Act (FIRPTA), 2:12
Gain from sale of personal property,
2:34
Gift tax, limits on, 2:53
Immigrant investor program, 2:8
Income tax
generally, 2:31; 2:37 to 2:49
blockage of nonrecognition provi-
sions, 2:45; 2:47
corporate distributions, regulation
treatment of, 2:48
domestic U.S. real property hold-
ing company (USRPHC),
2:40
election by foreign corporation to
be treated as U.S. corporation,
2:46
exception from interest held by
qualified foreign pension
funds, 2:42
FIRPTA, 2:39 to 2:43
nonrecognition transfers of U.S.
real property interests
generally, 2:44
blockage of nonrecognition pro-
visions, 2:45; 2:47
election by foreign corporation
to be treated as U.S.
corporation, 2:46
Section 332 liquidations by IRC
§§ 367(e)(2), 897(e), 2:47
nonresident aliens, 2:20
qualified foreign pension funds,

exception from interest held
by, 2:42

FOREIGN INVESTMENTS IN U.S.

—Cont’d
Income tax—Cont’d
REITS, exception for certain stock
under FIRPTA, 2:43
Section 332 liquidations by IRC
§§ 367(e)(2), 897(e), 2:47
trade or business, 2:38
trust as separate taxable entity,
2:49
trusts and partnerships, interests in,
2:41
Interest, tax treatment of
generally, 2:67 to 2:72
branch interest tax, 2:70
capitalizing an entity, 2:67
detailed discussion of IRC
§ 163(j), 2:71
trade or business in U.S., interest
allocated to, 2:69
Interest sourcing, 2:32
International Investment and Trade
Services Act (IITSA), 2:11
Japanese investment in U.S. real
estate, rapid rise and fall of, 2:5
Joint ownership by foreign spouses,
transfer taxes, 2:51
Limitation on U.S. gift tax, 2:53
Liquidation under § 332 by IRC
§§ 367(e)(2), 897(e), 2:47
Local partners, strategic alliances
with, 2:6
Nexus for U.S. tax
compensation for services, 2:35
dividend sourcing, 2:33
income tax, 2:31
interest sourcing, 2:32
sale of personal property, gain
from, 2:34
transfer tax, 2:36
Nonrecognition transfers of U.S. real
property interests. Income tax,
above

Nonresident aliens
generally, 2:18 to 2:22
expatriation, special rules for, 2:22
income tax, residence, 2:20
transfer tax, residence, 2:21
U.S. citizenship, 2:19
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—Cont’d

Ownership, transfer tax on joint
ownership, 2:51

Ownership structures, tax aspects,
2:17

Partnerships, income tax on interests
in, 2:41

Political stability and lack of regula-
tion, 2:2

Profit tax. Branch profit tax, above

Qualified foreign pension funds,
exception from interest under
FIRPTA, 2:42

Qualified residents, branch profit tax,
2:62 to 2:66
Real estate investment trusts (REITs),

exception for certain stock under
FIRPTA, 2:43

Sale of personal property, gain from,
2:34

Selection of entity, summary of tax
considerations, 2:54

Stock ownership and base erosion
test, 2:63

Subsidiaries of U.S. corporation
versus branch of foreign
corporation under treaties, 2:59

Surplus foreign capital available for
investment, 2:4

Taxation

generally, 2:16 to 2:72

branch interest tax, 2:28

branch profit tax, above

debt-to-equity ratio of business
entity, 2:30

Foreign Account Tax Compliance
Act (FATCA), 2:14

goals, generally, 2:24 to 2:30

income tax, above

interest, tax treatment of, above

nexus for U.S. tax, above

operation of entity, summary of
tax, 2:26

organization of entity, summary of
tax, 2:25

Tax Equity and Fiscal Responsibil-
ity Act (TEFRA), 2:13
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FOREIGN INVESTMENTS IN U.S.
—Cont’d
Taxation—Cont’d
termination of entity, summary of
tax, 2:26
transfer tax, below
trusts, tax treatment of, 2:28
Trade or business in U.S., interest
allocated to, 2:69
Transfer tax
generally, 2:50 to 2:53
consequences, 2:29
credits and deductions, 2:52
gift tax, limits on, 2:53
joint ownership by foreign
spouses, 2:51
nexus for U.S. tax, 2:36
nonresident aliens, 2:21
Treaties
generally, 2:55 to 2:59
branch of foreign corporation
versus U.S. subsidiaries, 2:59
branch profit tax, treaties granting
relief, 2:65
conflicts between treaty provisions
and U.S. tax, 2:58
persons covered by, 2:57
U.S. permanent establishment,
2:56
Trusts and trustees, 2:28; 2:41; 2:49
U.S. citizenship, nonresident aliens,
2:19

FORFEITURE
High-ratio financing, 8:41 to 8:45

FORMS
Application for postconstruction
loan, 5:132
Arbitration clauses
drafting issue checklist, 14:49
sample clauses, 14:50
Architect’s certificate, 5:147
Arizona (this index)
Articles of organization for limited
liability company, 1:67
Assignment of leases and rents, 4:59

Assignment of lease to tenants, notice
of, 5:144
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FORMS—Cont’d

Attornment and nondisturbance
agreement (between mortgagee
and occupant subtenants), 7:48

Borrower’s environmental disclosure
statement, 14:48

Borrower’s hazard insurance policy,
standard mortgage clause for,
5:139

Borrower’s personal property, certi-
fied inventory of, 5:140

Buy-sell agreement (borrower,
postconstruction lender,
construction lender), 6:56

California (this index)

Certified inventory of borrower’s
personal property; additional
collateral, 5:140

Closing documents

borrower’s assignment of leases to
lender, 5:143

certified inventory of borrower’s
personal property; additional
collateral, 5:140

closing agenda provision, 5:137

instructions, letter to title company,
5:138

mortgagor’s estoppel affidavit
(loan amount), 5:145

notice of lease assignment to ten-
ants, 5:144

tenant’s acceptance letter, 5:142

Construction loan

agreement, 6:55

buy-sell agreement (borrower,
postconstruction lender,
construction lender), 6:56

Covenant not to sue, 12:108; 12:109

Deed in lieu of foreclosure of
mortgaged property, 12:106

Deed of trust for postconstruction
loan, 5:136

Deferred exchange agreement with
qualified intermediary, 8:67

Environmental disclosure statement
by borrower, 14:48

Exploding guaranty agreement, 15:43

Fee mortgage for postconstruction
loan, 5:135

FORMS—Cont’d

Florida real estate financing, 20:6 et
seq.
Foreclosure (this index)
Ground lease on encumbered fee,
7:46
Ground lease (unsubordinated), 7:51
Guaranty agreement
exploding guaranty, 15:43
multiple guarantors, 15:41
springing guaranty, 15:42
Hazardous substances indemnity
agreement, 5:146
High-ratio financing
deferred exchange agreement with
qualified intermediary, three-
cornered, 8:67
intercreditor agreement, 8:68
loan agreement, 8:69
Illinois (this index)
Indemnity agreement, hazardous sub-
stances, 5:146
Intercreditor agreement, 8:68
Inventory of borrower’s personal

property; additional collateral
certified, 5:140

Joint venture agreement between bor-
rower and institutional lender,
11:63

Lease assignment to tenants, notice
of, 5:144

Leasehold and leaseback financing,
7:47 to 7:51

Leasehold mortgage on encumbered
fee, 7:47

Leasehold mortgage on
unencumbered fee, 7:49

Lender’s requirements for ground
lease on unencumbered fee, 7:50

Lender’s state-of-the-art nonrecourse
clause with borrower negotia-
tions, 5:148

Limited liability company operating
agreement, 1:68

Limited partnership agreement,
annotated, 1:66

Loan agreement for secondary and
high-ratio financing, 8:69
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Loan participations and equity
financing, 11:64 to 11:66
Mortgage and security agreement,
4:60
Mortgage loan opinion letter (New
York bar), 5:141

Mortgagor’s estoppel affidavit (loan
amount), 5:145

Multiple guarantors, guaranty agree-
ment, 15:41

New Jersey (this index)
New York (this index)

Notice of lease assignment to tenants,
5:144

Operating agreement for limited
liability company, 1:68

Postconstruction Financing (this
index)

Postconstruction loan commitment,
5:133

Pre-workout agreements, foreclosure,
12:110

Promissory note, 4:58

Real estate investment trusts (reit),
4:26 to 4:33
Selection of ownership entity, 1:66 to
1:68
Sequestration and assignment of rents
and establishment of lockbox,
agreement for, 12:107
Springing guaranty agreement, 15:42
Subordination
ground lease (unsubordinated),
7:51
nondisturbance and attornment
agreement, lender form, 5:149
Tenant’s acceptance letter, 5:142
Three-cornered deferred exchange
agreement with qualified
intermediary, 8:67
Workout agreements, foreclosure,
12:105

FRAUD, DECEIT, AND
MISREPRESENTATION

Bankruptcy, fraudulent transfers,
13:15 to 13:17

Foreclosure, fraud, 12:67; 12:82
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FRAUD, DECEIT, AND
MISREPRESENTATION
—Cont’d

Guaranty, defenses to enforcing,
15:26; 15:28; 15:31

Lender liability, statute of frauds,
14:38

FRAUDULENT TRANSFERS
Leases, 13:16
Leveraged buyouts, 13:17
Mortgage foreclosures, 13:15

GARN-ST. GERMAIN
DEPOSITORY INSTITUTIONS
ACT

Postconstruction financing, 5:42;
5:43

GIFT TAXES
Foreign investments in U.S., 2:53

GOOD FAITH AND FAIR
DEALING
Administration of loan
advances and calls, 14:4
guaranty agreements, 15:32
Advances and calls, loan administra-
tion, 14:4
Equity financing, 11:16
Guaranty Agreements (this index)
Lender Liability (this index)
Mortgages and deeds of trust, 5:11
Postconstruction financing, 5:11

GUARANTY AGREEMENTS
Generally, 15:1 to 15:43
Administration of loan, good faith

and fair dealing, 15:32
Alter ego doctrine, recourse on
guaranty after foreclosure, 15:21

Antideficiency statutes
applying to guarantors, 15:19
waiver of, 15:20

Bankruptcy of mortgagor, effect of,
15:13

Collection on guaranty

exception to recourse on guaranty
before foreclosure, 15:10

good faith and fair dealing defense,
15:33
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GUARANTY AGREEMENTS
—Cont’d
Community property states, recourse
on guaranty, 15:22

Continuing guaranties

generally, 15:27

failure to revoke, 15:29

fraud and nondisclosure, 15:28
Current status of law, 15:1
Defenses to enforcement of guaranty

continuing guaranties, 15:27 to
15:29

duty to read, 15:23

economic duress, 15:24
fiduciary duty, 15:40

fraud and nondisclosure, 15:26

good faith and fair dealing, 15:30
to 15:33

negligence, 15:34

suretyship defenses, 15:35 to
15:39

unconscionability, 15:25
Disclosure and nondisclosure, 15:26;
15:28; 15:31
Drafting of agreement
generally, 15:2
exploding and springing
guarantees, 15:6
limited guarantees, 15:4
New York law, 19:8
nonrecourse debt, guarantees of,
15:5
waiver of rights, 15:3
Duty to read, 15:23
Economic duress, defenses, 15:24

Equitable exception, recourse on
guaranty before foreclosure,
15:9

Exhaustion of collateral, necessity of,

15:8
Exploding guarantees
drafting guaranty agreement, 15:6

form, exploding guaranty agree-
ment, 15:43

Extension of time, suretyship
defenses, 15:37

Fiduciary duty defense, 15:40

GUARANTY AGREEMENTS

—Cont’d
Foreclosure

deficiency judgments, guarantors,
12:78

joinder of guarantor in, 15:17

notice to guarantor of foreclosure
sale, 15:18

recourse on guarantor. Recourse on
guarantor, below

Forms
exploding guaranty, 15:43
multiple guarantors, 15:41
springing guaranty, 15:42

Fraud, defense to enforcing guaranty,

15:26; 15:28

Good faith and fair dealing
generally, 15:30
administration of loan, 15:32
collection on guarantee, 15:33

nondisclosure and good faith, rela-
tionship between, 15:31

Impairment of collateral, suretyship
defense, 15:39

Joinder of guarantor in judicial fore-
closure action, 15:17

Limited guarantees, drafting
considerations, 15:4

Modification of loan, suretyship
defense, 15:38

Multiple guarantors, form, 15:41

Negligence, defense, 15:34

Nevada specific provisions, 25:10

Nondisclosure, defense, 15:26;
15:28; 15:31

Nonrecourse debt guarantees, draft-
ing considerations, 15:5

Notice to guarantor of foreclosure
sale, 15:18

One-action rule’s effect on, recourse
on guaranty before foreclosure,
15:12

Pain v Packard statute exception to
recourse on guaranty before
foreclosure, 15:11

Prior recourse to guarantor, effect on

later recourse to foreclosure,
15:14
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GUARANTY AGREEMENTS
—Cont’d
Pursuit of guarantor. Recourse on
guaranty, below
Read, duty to, defense, 15:23
Recourse on guaranty
generally, 15:7
after foreclosure of realty collateral
generally, 15:16
alter ego doctrine, 15:21
antideficiency statutes, 15:19;
15:20
joinder of guarantor in judicial
foreclosure action, 15:17
notice to guarantor of foreclo-
sure sale, 15:18
waiver of antideficiency statutes,
15:20
before foreclosure of realty collat-
eral
collection guaranty exception,
15:10
equitable exception, 15:9
later recourse to collateral, prior
recourse’s effect on, 15:14
mortgagor’s bankruptcy, effect
of, 15:13
no need to exhaust collateral,
15:8
one-action rule, effect of, 15:12
Pain v. Packard statute excep-
tion, 15:11
community property states, 15:22
simultaneous with realty collateral,
15:15
Release of principal obligor, 15:36
Revocation of continuing guaranties,
15:29
Sale, notice to guarantor of foreclo-
sure sale, 15:18
Simultaneous recourse on guarantor
and foreclosure, 15:15
Springing guarantees
drafting guaranty agreement, 15:6
form, springing guaranty, 15:42
Suretyship defenses
generally, 15:35
extension of time, 15:37
impairment of collateral, 15:39
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GUARANTY AGREEMENTS
—Cont’d
Suretyship defenses—Cont’d
modification of loan, 15:38
release of principal obligor, 15:36
Unconscionability defense, 15:25
Waiver of antideficiency statutes,
15:20
Waiver of rights, drafting agreement,
15:3

HAZARD INSURANCE

Leasehold and leaseback financing,
application of insurance
proceeds, 7:17

Postconstruction financing, 5:54 to
5:57

HIGH-CREDIT LEASE
FINANCING

High-Ratio Financing (this index)

HIGH-RATIO FINANCING
Generally, 8:25 to 8:66
Assignment of lease to lender, high-

credit lease financing, 8:56
“Boot” and mortgage on computa-
tion of gain or loss, effect of,
8:38
Component or split financing
generally, 8:62
fee mortgage plus leasehold
mortgage, 8:64
purchase and installment sale-
buyback, 8:65
sale-leaseback plus leasehold
mortgage, 8:63
Condemnation, high-credit lease
financing, 8:54
Crane doctrine, 8:47
Deferred tax-free exchange of real
estate. Tax-free exchange of real
estate, below
Depreciation deduction, techniques to
enhance, 8:27
“Equity kicker,” 8:61
Exchange of real estate. Tax-free
exchange of real estate, below
Fee mortgage plus leasehold
mortgage, 8:64
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HIGH-RATIO FINANCING

—Cont’d
Forfeiture, seller financing, 8:41 to
8:45
Forms
intercreditor agreement, 8:68
loan agreement, 8:69
three-cornered deferred exchange
agreement with qualified
intermediary, 8:67
High-credit lease financing
generally, 8:49 to 8:59
assignment of lease to lender, 8:56
buyout by tenant, 8:55
condemnation, 8:54
developer’s considerations, 8:50
insurance against casualty loss,
8:53
lease provisions required by
lender, generally, 8:51 to 8:57
planning considerations, 8:58
rental obligation and term, 8:52
subordination of mortgage to lease,
8:57
synthetic leases, 8:59
Installment land contract, 8:40
Installment method for reporting
income, seller’s use of, 8:48
Intercreditor agreement (form), 8:68
Loan agreement (form), 8:69
Low-cost high-ratio financing with
tax-exempt mortgages, 8:60
Participation by lender, 8:61
Purchase and installment sale-
buyback, 8:65
Recharacterization as mortgage,
judicial regulation of forfeiture,
8:42
Redemption, judicial regulation of
forfeiture, 8:43
Reinstatement, judicial regulation of
forfeiture, 8:44
Rental obligation and term, high-
credit lease financing, 8:52
Reporting income, seller’s use of
installment method for, 8:48

Restitution, judicial regulation of
forfeiture, 8:45

HIGH-RATIO FINANCING

—Cont’d
Sale-leaseback plus leasehold
mortgage, 8:63
Seller financing
generally, 8:40 to 8:48
Crane doctrine, 8:47
forfeiture, 8:41 to 8:45
installment land contract, 8:40
purchase-money mortgage, 8:46;
8:65
redemption, judicial regulation of
forfeiture, 8:43

reinstatement, judicial regulation
of forfeiture, 8:44

reporting income, seller’s use of
installment method for, 8:48

restitution, judicial regulation of
forfeiture, 8:45
tax aspects, 8:47; 8:48
zero coupon mortgage financing,
8:66
Split financing. Component or split
financing, above
synthetic leases, high-credit lease
financing, 8:59
Tax-exempt mortgages, low-cost
high-ratio financing with, 8:60
Tax-free exchange of real estate
generally, 8:26 to 8:39
“boot”” and mortgage on computa-
tion of gain or loss, effect of,
8:38
deferred exchanges
generally, 8:32 to 8:37
disqualified persons, 8:37
interest and growth factors, 8:36

qualified escrow accounts and
trusts, 8:34

qualified intermediary, 8:35

security or guarantee arrange-
ments, 8:33

depreciation deduction, techniques
to enhance, 8:27

interest and growth factors,
deferred exchange, 8:36

intermediaries, deferred
exchanges, 8:35
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HIGH-RATIO FINANCING
—Cont’d
Tax-free exchange of real estate
—Cont’d
land-building ratio, improvement
of, 8:28
more leveraged property, obtaining
higher basis in, 8:30
qualified escrow accounts and
trusts, deferred exchange,
8:34
requirements for, 8:31
security or guarantee arrange-
ments, deferred exchange,
8:33
short cost recovery period, obtain-
ing new realty with, 8:29
three-cornered exchange, 8:39
Three-cornered exchanges, 8:39;
8:67
Zero coupon mortgage financing,
8:66

HIGH-RATION FINANCING
Selection of ownership entity, 1:4

HOME MORTGAGE DISCLOSURE
ACT
Condominium financing, 10:22

HOTELS, MOTELS, AND
RESTAURANTS
Bankruptcy, collateral, 13:12

Mortgages and deeds of trust, 5:113;
5:114

ILLINOIS
Assignment of rents and leases
foreclosure, 22:3
forms, 22:10

Certificate of representations, warran-
ties and covenants (form), 22:13

Collateral assignment of Illinois land
trust, enforcement of, 22:6

Deficiency judgments, 22:4

Environmental indemnity agreement
(form), 22:12

Foreclosure
assignment of rents, 22:3

general rights, duties, and proce-
dure, 22:2
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ILLINOIS—Cont’d
Forms
assignment of rents and leases,
22:10
certificate of representations, war-
ranties and covenants, 22:13
environmental indemnity agree-
ment, 22:12
guaranty of payment, 22:11
mortgage, security agreement,
assignment of leases and rents
and fixture filing, 22:8
promissory note, 22:9
Guaranty of payment (form), 22:11
Mortgage, security agreement,
assignment of leases and rents
and fixture filing (form), 22:8
Preforeclosure: election of remedies
and one-action, 22:1
Promissory note (form), 22:9
Reinstatement and redemption, 22:5

IMMIGRANT INVESTOR
PROGRAM

Foreign investments in u.s., 2:8

IMPROVEMENTS
Condominium financing, underwrit-
ing permanent unit loans, 10:12
Leasehold and leaseback financing,
future improvements, 7:14

INCOME TAXES

Foreign Investments in U.S. (this
index)

INFLATION
Income-producing real estate as
investment, hedges against infla-
tion, 1:3
Selection of ownership entity, hedges
against inflation, 1:3

INSIDERS

Bankruptcy avoidance powers,
insider preferences, 13:18

INSURANCE
Construction financing, 6:19; 6:30
Hazard insurance, 5:54 to 5:57; 7:17

Lender liability, insurance under
CERCLA, 14:45
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INSURANCE—Cont’d
Mortgages and deeds of trust, 5:99;
5:139
Postconstruction Financing (this
index)
Title Insurance (this index)
UCC Insurance, 5:127

INTEREST ON MONEY

Construction financing, interest rates,

6:9 to 6:11

Foreclosure, increase in rates affect-
ing lien priority, 12:29

Foreign Investments in U.S. (this
index)

Mortgages and Deeds of Trust (this
index)

Postconstruction Financing (this
index)

Usury (this index)

INTERFERENCE WITH
CONTRACTUAL OR
BUSINESS RELATIONSHIP

Lender liability, 14:18

INTERNATIONAL INVESTMENT
AND TRADE SERVICES ACT
(IITSA)

Generally, 2:11

INTERSTATE LAND SALES FULL
DISCLOSURE ACT

Condominium financing, 10:26

INVENTORY

Borrower’s personal property, certi-
fied inventory, 5:140

INVESTMENTS

Income-producing real estate as
investment, generally, 1:1 to
1:24

Real Estate Investment Trusts (this
index)

JAPANESE INVESTMENTS
Foreign investments in U.S., 2:5

JOINDER

Guarantor in judicial foreclosure
action, joinder of, 15:17

JOINT OWNERSHIP

Foreign investments in U.S., joint
ownership by spouses, 2:51

JOINT VENTURES

Generally, 1:30
Analysis of joint venture agreement,
generally, 11:40 to 11:46
Borrower and institutional lender,
joint venture agreement between
(form), 11:63
Buy-sell agreement and transfer of
venture interest, 11:44
Capital contributions, allocation of,
11:41
Control, allocation of, 11:42
Default remedies, 11:43
Definitions, 11:32
Dissolution, 11:45
Forms, joint venture agreement
between borrower and
institutional lender, 11:63
Historical development as hedge
against inflation for institutional
lenders, 11:31
Indirect subsidiary investment in,
11:37
Institution acting as both co-venturer
and permanent lender, 11:34
Institutional lenders and developers,
joint ventures between, gener-
ally, 11:31 to 11:47
Lender liability, breach of fiduciary
duty, 14:11
Limited liability companies, 11:39
Psychological barriers, concerns of
co-venturers, 11:33
Selection of ownership entity
indirect subsidiary investment in
joint ventures, 11:37
limited liability company, 11:39
tenancy in common, 11:38
Tax considerations, 11:46
Tenancy in common, 11:38
Usury considerations, 11:35
Versus limited partnership, 11:36

JUDGMENTS AND ORDERS

Deficiency judgments. Foreclosure
(this index)
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JUDGMENTS AND ORDERS
—Cont’d
Foreclosure (this index)

JUDICIAL FORECLOSURE
Foreclosure (this index)

JURY AND JURY TRIAL

Lender liability, jury trial waivers,
14:25 to 14:29

LEASEHOLD AND LEASEBACK
FINANCING
Generally, 7:1 to 7:51
Allocation of condemnation award,
7:18
Antimerger provisions, 7:15
Appendices

Alstores Realty Corp. case, Appx
74
Frank Lyon Co. case, Appx 7.3
leaseback flexibility, Appx 7.5
purchase versus lease, Appx 7.1
streamlined mortgage, Appx 7.2
Assignment of leasehold estate, 7:13
Attornment by subtenants,
streamlined mortgage, 7:6; 7:8
Broad ‘“‘use’ clause and mortgagee
consent to change in lease terms,
7:16
Changes in ground rent, 7:20
Component or “split” financing, 7:45
Condemnation award, allocation of,
7:18
Debt financing. Sale and leaseback
financing vs. debt financing,
below

Default provisions, 7:19

Depreciation, 7:24

Developer, advantages to streamlined
mortgage

Disguised purchases, 7:41

Encumbrance of fee

streamlined mortgage that
encumbers the fee.
Streamlined mortgage, below

unencumbered fee, below

Fee owner, streamlined mortgages,
7:9;7:10
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LEASEHOLD AND LEASEBACK
FINANCING—Cont’d
Flexibility of leaseback, illustration
of, 7:42 to 7:44
Foreclosure, 12:24; 12:77
Forms
attornment and nondisturbance
agreement (between
mortgagee and occupant
subtenants), 7:48
ground lease on encumbered fee,
7:46
ground lease (unsubordinated),
7:51
leasehold mortgage on encumbered
fee, 7:47
leasehold mortgage on
unencumbered fee, 7:49
lender’s requirements for ground
lease on unencumbered fee,
7:50
Frank Lyon Co. v United States,
7:37; Appx 7.3
Future improvements, 7:14
Ground leases, 7:6; 7:7; 7:46; 7:50;
7:51
Ground rent, changes in, 7:20
Hazard insurance proceeds, applica-
tion of, 7:17
Land and improvements
purchaser-lessor, position of, 7:31;
7:32
seller-lessee, position of, 7:28 to
7:30
Land but not improvements
generally, 7:23
depreciation, 7:24
drafting approaches, 7:25
title problems, 7:26
Prepayment and reallocation of
leaseback rental, 7:40
Regulatory considerations, 7:3
Sale and leaseback financing vs. debt
financing, generally, 7:22 to
7:51
“Split” financing, 7:45
Streamlined mortgages
attornment by subtenants, 7:6; 7:8
developer, advantage to, 7:5
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LEASEHOLD AND LEASEBACK
FINANCING—Cont’d
Streamlined mortgages—Cont’d
fee owner, advantage to, 7:9
protection for fee owner, 7:9
subordination of ground lease, 7:6;
7:7
Subordination of ground lease, 7:6;
7:7
Subsequent case law on sale-
leaseback, 7:38
Tax, legal, and business
considerations, 7:2
Taxation
disguised loans, 7:36 to 7:39
illustration of leaseback flexibility,
7:44
loss disallowed “‘exchange,” 7:33
to 7:34

prepayment and reallocation of
leaseback rental, 7:40

sale and leaseback financing vs.
debt financing, generally, 7:33
to 7:41

subsequent case law on sale-
leaseback, 7:38

tax planning, 7:35; 7:39
Title problems, sale and leaseback
financing, 7:26
Unencumbered fee
antimerger provision, 7:15
assignment of leasehold estate,
right as to, 7:13

broad ‘“‘use” clause and mortgagee
consent to change in lease
terms, 7:16

condemnation award, allocation of,
7:18

default provisions, 7:19

fee owner cannot mortgage the fee,
7:12

future improvements, 7:14

ground rent, changes in, 7:20

hazard insurance proceeds,
application of, 7:17
lender’s requirements for mortgage

not encumbering fee, gener-
ally, 7:11 to 7:21

LEASEHOLD AND LEASEBACK
FINANCING—Cont’d
Unencumbered fee—Cont’d
outline of minimum ground lease
requirements for benefit of
leasehold mortgagee, 7:21

LEASES
Bankruptcy (this index)
Leasehold and Leaseback Financ-
ing (this index)
Postconstruction Financing (this
index)

LEGAL ETHICS
Ethics (this index)

LENDER LIABILITY
Generally, 14:1 et seq.
Administering the loan, 14:4
Advances and calls, 14:4
Alter ego doctrine, 14:17

Americans with Disabilities Act
basis, 14:47

Arbitration clauses
generally, 14:30
drafting issue checklist, 14:49

eliminating punitive damages
through, 14:36

enforceability of, 14:32
forms, below

loan transactions, 14:31
practice pointers, 14:34

realty loan transactions, 14:33

Avoidance of fiduciary relationship,
14:10

Breach of fiduciary duties
generally, 14:8
avoidance of fiduciary duty, 14:10
joint venture or partnership, 14:11
relationship with common third

party, 14:9
CERCLA. Comprehensive
Environmental Response,

Compensation, and Liability Act
(CERCLA), below

Common third party, breach of
relationships with, 14:9
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LENDER LIABILITY—Cont’d
Comprehensive Environmental
Response, Compensation, and
Liability Act (CERCLA)
generally, 14:40 to 14:46
EPA rule, 14:42
Fleet Factors, impact on exemption
for secured creditors, 14:41

form, borrower’s environmental
disclosure statement, 14:48
insurance, 14:45
Lender Liability Protection Act of
1966, 14:43
planning suggestions, 14:46
third-party defense, 14:44
Constitutional issues
invalidation of jury trial waivers,
14:26
limits on punitive damage awards,
14:37
Construction lenders, duties of, 14:23
Control devices
generally, 14:24; 14:39
arbitration clauses, 14:30 to 14:34
jury trial waivers, 14:25 to 14:29
punitive damage awards, eliminat-
ing or limiting, 14:35 to
14:37
statutes of fraud, 14:38
Control of borrower
alter ego, 14:17
duress, 14:15
equitable subordination in bank-
ruptcy, 14:14
securities law, 14:16
Defamation, 14:18
Disclosure duties, 14:12; 14:13
Drafting effective jury trial waivers,
14:29
Duress, 14:15
Emotional distress, intentional inflic-
tion of, 14:19
Environmental issues.
Comprehensive Environmental
Response, Compensation, and
Liability Act (CERCLA), below
Equitable subordination in bank-
ruptcy, 14:14
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LENDER LIABILITY—Cont’d
Express terms of loan documents,
14:6
Fleet Factors, impact on CERCLA
exemption for secured creditors,
14:41
Forms
arbitration clauses
drafting issue checklist, 14:49
sample clauses, 14:50
borrower’s environmental
disclosure statement, 14:48
Good faith and fair dealing
generally, 14:2 to 14:7
administering the loan; advances
and calls, 14:4
bad faith remedies, contract or tort,
14:7
foreclosure process, 14:5
limiting good faith doctrine;
express terms of loan docu-
ments, 14:6
loan negotiations, 14:3
remedies for bad faith, contract or
tort, 14:7
Inspection of property, 14:22
Insurance under CERCLA, 14:45
Intentional infliction of emotional
distress, 14:19
Interference with contractual or busi-
ness relationship, 14:18
Joint venture, breach of fiduciary
duty, 14:11
Jury trial waivers
generally, 14:25
constitutional and statutory
grounds for invalidating,
14:26
drafting effective waivers, 14:29
knowing and intelligent contractual
waivers, 14:27
unconscionable waivers, 14:28
Lender Liability Protection Act of
1966, 14:43
Litigation, status of, 14:1
Negligence
generally, 14:20
duty of construction lenders, 14:23
duty to inspect property, 14:22
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LENDER LIABILITY—Cont’d
Negligence—Cont’d
duty to protect borrower, 14:21
Partnerships, breach of fiduciary
duty, 14:11
Privacy torts, 14:18
Protection of borrower, duty as to,
14:21
Punitive damage awards, eliminating
or limiting
generally, 14:35
arbitration clauses, 14:36
constitutional limits, 14:37
Realty loan transactions, arbitration
clauses, 14:33
Secured creditors, impact of Fleet
Factors on exemption for, 14:41
Securities law, 14:16
Statute of frauds, 14:38
Statutory grounds for invalidation of
jury trial waivers, 14:26
Subprime loans, 14:13
Third party, breach of relationships
with, 14:9
Third-party defense, CERCLA lender
liability, 14:44
Unconscionable jury trial waivers,
14:28
Waiver of jury trial, 14:25 to 14:29

LENDER LIABILITY
PROTECTION ACT OF 1966
Generally, 14:43

LETTERS OF CREDIT

Construction financing, 6:26; 6:31 to
6:34

LIFE INSURANCE COMPANIES

Lenders for income-producing prop-
erty, 3:9

LIMITATIONS AND
RESTRICTIONS

Guaranty agreements, 15:4

Punitive damage awards, lender
liability, 14:35 to 14:37

Selection of Ownership Entity (this
index)

Thrift organizations, limitations on
claims against failed financial

LIMITATIONS AND
RESTRICTIONS—Cont’d
institutions, 3:20

LIMITED LIABILITY
COMPANIES

Selection of Ownership Entity (this
index)

LIMITED PARTNERSHIPS
Partnerships (this index)

LIQUIDATION
Bankruptcy strip-down, mortgagee’s
claim in liquidation, 13:25
Foreign investments in U.S., Section
332 liquidations by IRC
§§ 367(e)(2), 897(e), 2:47

LOAN PARTICIPATIONS AND
EQUITY FINANCING
Generally, 11:1 to 11:30
Analysis by lead lender, participant
requests for, 11:23
Assignment of note and mortgage by
mortgagee, 11:30
Bankruptcy of borrower or lead
lender, 11:27
Business and legal reasons for loan
participations, 11:6
Construction financing, loan
participations and equity financ-
ing in, 11:5
Convertible Mortgages (this index)
Definitions
generally, 11:2
participation agreement, 11:4
participation and intercreditor
agreements, 11:3
Due diligence investigation, 11:20

Equity participation between
developers and tenants

generally, 11:59 to 11:62
alternative participation structures,
11:62
developer objectives, 11:60
tenant objectives, 11:61
Fiduciary duty, 11:15
Foreclosure, management prior to,
11:19 to 11:21
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LOAN PARTICIPATIONS AND
EQUITY FINANCING—Cont’d
Forms
loan participation agreement,
11:64
master mortgage warehouse secu-
rity agreement and financing
statement, 11:66
separate noteholder’s agreement,
11:65
Full assignment of note and mortgage
by mortgagee, 11:30
Good faith and fair dealing, 11:16
Joint Ventures (this index)
Negligence, 11:17
Permanent loan participations, 11:8
Piggyback protection from usury
laws unlikely for loan
participants, legal pitfalls, 11:10
Planning suggestions, 11:28
Privity between participant and bor-
rower, legal pitfalls, 11:9
Resignation, 11:25
Separate notes secured by one
mortgage, 11:13
Title insurance coverage for, 11:12
Troubled loan, participant relations
in, generally, 11:14 to 11:29
Uncooperative participants, 11:26
Unparticipated loan and participated
loan, relationship between,
11:24
Usury laws, legal pitfalls, 11:10
“Warehousing” mortgage loans, 11:7
Workout considerations for loan
participants, 11:29

LOCAL LAWS

Postconstruction Financing (this
index)

LOW-INCOME HOUSING CREDIT

Selection of Ownership Entity (this
index)

MASTER LIMITED
PARTNERSHIPS

Securities (this index)

MECHANICS’ LIENS
Construction Financing (this index)
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MEXICAN PROPERTY, U.S.
INVESTMENT IN

Generally, 2:73 to 2:81

Financial institutions, 2:77

Initiatives to encourage foreign
investment in real estate, 2:76 to
2:79

Mexico’s real estate investment mar-
ket, 2:74

NAFTA’s impact on investments,
2:75

Other Mexican property, 2:79

Pitfalls in Mexican secured land
transactions, 2:81

Restricted zone property, 2:78

MEZZANINE FINANCING
Secondary Financing (this index)

MODIFICATION

amendment or modification (this
index)

MORTGAGES AND DEEDS OF
TRUST
Acceleration of note upon default,
5:87
Affirmative covenants
generally, 5:96 to 5:101
contesting tax assessments, 5:100
insurance, 5:99
local taxes, payment of, 5:97
maintenance of books and records,
5:101
repairs, 5:98
After-acquired property clause,
defined, 5:93
Agricultural stabilization and conser-
vation service (ASCS) farm pay-
ments, perfection of other busi-
ness income, 5:118
Amortization period, 5:33
Application-commitment
generally, 5:6 to 5:12
bilateral versus unilateral commit-
ments, 5:8
breach of mortgage loan commit-

ment, remedies, generally,
5:77 to 5:79



INDEX

MORTGAGES AND DEEDS OF

TRUST—Cont’d
Application-commitment—Cont’d
contractual nature of application-
commitment, 5:7
duty to negotiate in good faith,
5:11
identity of borrower and other
backup data, 5:12
illusory nature of commitment, 5:9
standby loan commitment, gener-
ally, 5:80 to 5:82
vagueness, 5:10
Appraised value, loan amount based
on, 5:14
Asset composition test, mortgage-
backed securities, 4:44
Assignment of construction note,
5:88
“Balance sheet” recession of 1990 to
1991, discussion of, 3:4
Bankers, 3:29
Bankruptcy as reason for default,
5:104
Bilateral versus unilateral applica-
tion-commitments, 5:8
Bilateral versus unilateral commit-
ments, 5:8
Books and records, covenant for
maintenance of, 5:101
Breach of mortgage loan commit-
ment, remedies, generally, 5:77
to 5:79
Brokers, 3:28
Budget deficit’s impact on interest
rates, 3:7
Business income. Perfection of other
business income, below
California, form of deed of trust,
17:29
Checklist for closing loan, 5:131
Closing documents
generally, 5:130
closing agenda provision (form),
5:137
instructions, letter to title company
(form), 5:138
mortgagor’s estoppel affidavit
(loan amount), form, 5:145

MORTGAGES AND DEEDS OF

TRUST—Cont’d
Closing the loan, generally, 5:128 to
5:131
Collateral, mortgage-backed securi-
ties, 4:39
Collection expenses, default, 5:107
Condemnation, 5:109
Contesting tax assessments, covenant
for, 5:100
Contractual nature of application-
commitment, 5:7
Convertible Mortgages (this index)
Covenants
affirmative covenants, above
miscellaneous covenants, 5:110
negative covenants, 5:102
Deduction of mortgage interest
generally, 5:26 to 5:32
construction period interest, 5:29
interest, defined, 5:27
investment interest, 5:30

original issue discount rules and
other limitations on interest
deduction, 5:32

prepaid interest, 5:28
residential loan interest, 5:31

Deed of trust for postconstruction
loan (form), 5:136

Default and charges upon default
generally, 5:103 to 5:108
acceleration of note upon, 5:87
bankruptcy, 5:104
default interest, 5:106
expenses of collection, 5:107
foreclosure of other loans, 5:105

interest due upon acceleration,
5:108

late payment charges, 5:106

remedies, 5:77 to 5:79

Definitions

after-acquired property clause,
5:93

indebtedness and the dragnet
clause, 5:92

interest, 5:27

Documentation. Closing documents,
above
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MORTGAGES AND DEEDS OF

TRUST—Cont’d
“Double whammy™ issue as to right
to sell mortgaged property, 5:45
Drafting mortgage and deed of trust,
generally, 5:83 to 5:122
Encumbrance of business income,
practice suggestions, 5:120
Entertainment facilities, perfection of
other business income, 5:115
Expenses of collection, default, 5:107
Fee mortgage for postconstruction
loan (form), 5:135
Foreclosure of other loans, default,
5:105
Forms
borrower’s hazard insurance
policy, standard mortgage
clause for, 5:139
closing documents
closing agenda provision, 5:137
instructions, letter to title
company, 5:138
mortgagor’s estoppel affidavit
(loan amount), 5:145
deed of trust for postconstruction
loan, 5:136
fee mortgage for postconstruction
loan, 5:135
mortgage and security agreement,
4:60
mortgage loan opinion letter (New
York bar), 5:141
mortgage note for postconstruction
loan, 5:134
Good faith, duty to negotiate in, 5:11
Grant of, 5:94
Hotel revenues, 5:113
Identity of borrower and other
backup data, 5:12
Indebtedness and the dragnet clause,
defined, 5:92
Inflation-related mortgage provisions,
interest rates, 5:20
Insurance
borrower’s hazard insurance
policy, standard mortgage
clause for (form), 5:139
covenant in mortgage for, 5:99
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MORTGAGES AND DEEDS OF

TRUST—Cont’d
Interest rates
budget deficit’s impact on interest
rates, 3:7
convertible mortgages, rollover
mortgages, and other infla-
tion-related mortgage provi-
sions, 5:20
deducting mortgage interest, above
default interest provisions, 5:106
definition of interest, 5:27
Late payment charges, 5:106
Leasehold and Leaseback Financ-
ing (this index)
Local taxes, covenant for payment of,
5:97
Maintenance of books and records,
covenant for, 5:101
Markets for commercial real estate
generally, 3:2 to 3:7
“balance sheet’ recession of 1990
to 1991, 3:4
budget deficit’s impact on interest
rates, 3:7
real estate capital markets, 3:2
real estate crunch, discussion of,
3:3
strategies for borrowers and lend-
ers in a tight and risky market,
3:6
Mortgage-backed securities
generally, 4:36 to 4:57
asset composition test, 4:44
bonds, 4:38
collateralized mortgage obliga-
tions, 4:39
commercial mortgages, first
REMIC of, 4:50
disposition of REMIC interests,
4:49
election of REMIC, 4:43
holders of REMIC interests, taxa-
tion of, 4:48
legal issues of property-specific
transactions, 4:56
loan payment structure for proper-
ty-specific transactions, 4:55
mortgage pools, rating of, 4:53
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MORTGAGES AND DEEDS OF

TRUST—Cont’d
Mortgage-backed securities—Cont’d

ownership instruments; regular and

residual interest, 4:45
pass-through securities, 4:37

post-subprime crisis reform of
securitization markets, 4:57
rating of, 4:52 et seq.
real estate mortgage investment
conduits (REMIC)
generally, 4:40 to 4:51
asset composition test, 4:44

commercial mortgages, first
REMIC of, 4:50

definition of REMIC, 4:42

disposition of REMIC interests,
4:49

election of REMIC, 4:43

example of an REMIC offering,
4:51

ownership instruments; regular
and residual interest, 4:45

tax aspects, generally, 4:41 to
4:49

transfers of property to a
REMIC, 4:46

real estate quality of property-
specific transactions, 4:54

tax aspects of REMICs, generally,
4:41 to 4:49

transfers of property to a REMIC,
4:46
Negative covenants, 5:102
Nevada forms, 25:6 to 25:9
Note
generally, 5:86
acceleration upon default, 5:87
assignment of construction note,
5:88
mortgage note for postconstruction
loan (form), 5:134
usury clause, 5:88

Nursing homes, perfection of other
business income, 5:117

Parking facilities, perfection of other
business income, 5:116

Parties at closing, 5:129

MORTGAGES AND DEEDS OF

TRUST—Cont’d
Payment in kind (PIK) farm pay-
ments, perfection of other busi-
ness income, 5:118

Perfection of other business income
generally, 5:111 to 5:121
entertainment facilities, 5:115
farm payments, 5:118
future reform, prospects for, 5:121
hotel revenues, 5:113
hotels, 5:113
nursing or retirement homes, 5:117
other facilities, 5:119
parking and storage facilities,

5:116

practice suggestions to encumber
business income, 5:120

rental property, 5:112
restaurants, 5:114

Post-subprime crisis reform of
securitization markets, 4:57
Real estate investment trusts (REIT),
generally, 3:26

Real estate mortgage investment
conduits. Mortgage-backed
securities, above

Remedies for breach of mortgage
loan commitment, 5:77 to 5:79

Rental property, perfection of other
business income, 5:112

Repairs, covenant in mortgage for,
5:98
Representations and warranties, 5:95

Restaurants, perfection of other busi-
ness income, 5:114

Retirement homes, perfection of
other business income, 5:117

Rollover mortgages, interest rates,
5:20

Sale of mortgaged property, rights as
to, 5:41 to 5:45

Securities. Mortgage-backed securi-
ties, above

Shopping center loans, special
mortgagor’s rider for, 5:110

Standby loan commitment, generally,
5:80 to 5:82

Index-35



MORTGAGES AND DEEDS OF
TRUST—Cont’d
Storage facilities, perfection of other
business income, 5:116

Strategies for borrowers and lenders
in a tight and risky market, 3:6

Subprime lending crisis (2007-2010),
3:5

Tight mortgage markets, loan terms
in, 5:16
Unauthorized practice of law,

mortgage loan document prepa-
ration, 16:18

Uniform documents, use of, 5:85
Usury
circumvention devices, 5:24
clause in mortgage note, 5:88
constraints affecting interest rates,
5:21
elements of usury, 5:22
statutory exemptions, 5:23
unconscionability challenges to
interest rates, 5:25

Vagueness in application-commit-
ment, 5:10

Warranties and representations, 5:95
Wraparound mortgages
generally, 8:12
additional covenants, 8:13
legal problems, 8:14
purchase-money financing, 8:15

MULTIDISCIPLINARY PRACTICE
OF BUSINESS LAW
Generally, 16:14
Ethics rules, 16:15
Future of MDPs, 16:17

Washington and New York treatment,
16:16

MULTIPLE GUARANTORS
Form. guaranty agreement, 15:41

MULTISTATE MORTGAGE
FORECLOSURES

Generally, 12:102

MULTISTOCK REITS
generally, 4:32
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NEGLIGENCE
Guaranty agreements, defense to
enforcing, 15:34
Lender liability, 14:20 to 14:23
Loan participations and equity
financing, 11:17

NEVADA
Generally, 25:1 et seq.
Assignment
leases, 25:8
rents, 25:3; 25:8
Deed of trust, 25:7
Deficiency judgments, 25:4
Environmental indemnity agreement,
25:9
Foreclosure
assignment of rents, 25:3
general rights, duties, and proce-
dure, 25:2
Forms, 25:6 to 25:9
Guaranty provisions, 25:10
Preforeclosure, one action rule, 25:1
Redemption, 25:5
Reinstatement, 25:5
Secured note, 25:6

NEW JERSEY
Generally, 23:1 et seq.
Deficiency judgments, 23:4
Foreclosure
assignment of rents, 23:3
complaint, form, 23:6
general rights, duties, and proce-
dure, 23:2
Forms
absolute assignment of leases and
rents, 23:10
foreclosure action, complaint, 23:6
guaranty agreement, 23:9
mortgage and security agreement,
23:8
promissory note, 23:7
Preforeclosure: one-action rule, 23:1
Promissory note, form, 23:7
Reinstatement and redemption, 23:5

NEW YORK

Commercial property, verified com-
plaint for foreclosure of
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NEW YORK—Cont’d
mortgage affecting commercial
property (form), 19:11
Deficiency judgments
fair market value, 19:5
timing, 19:4
Drafting perspectives
assignments of rent, 19:7
guaranty agreements, 19:8
promissory notes, 19:6
Fair market value, deficiency judg-
ments, 19:5
Foreclosure, generally, 19:2
Forms
affidavit of regularity and in sup-
port of motion for summary
judgment, 19:13
consolidated, amended and
restated mortgage, security
agreement, financing state-
ment, fixture filing and
assignment of rents, 19:9
guaranty agreement, 19:10
judgment of foreclosure and sale,
19:14
notice of motion for summary
judgment and related relief,
19:12
verified complaint for foreclosure
of mortgage affecting com-
mercial, multi-unit residential
or mixed property, 19:11
Mixed property, verified complaint
for foreclosure of mortgage
affecting mixed property (form),
19:11
Multi-unit property, verified com-
plaint for foreclosure of
mortgage affecting multi-unit
property (form), 19:11
Power of sale, foreclosure, 19:3
Preforeclosure, election of remedies
and one-action, 19:1
Timing of deficiency judgments, 19:4
NONRESIDENTS
Foreign Investments in U.S. (this
index)
NORTH AMERICAN FREE TRADE
AGREEMENT (NAFTA)
Generally, 2:75

NORTH AMERICAN SECURITIES
ADMINISTRATION
ASSOCIATION (NASAA)

Generally, Appx 4.1

NOTES

Mortgages and Deeds of Trust (this
index)

NOTICE AND KNOWLEDGE
Foreclosure, notice of assignment and
sale, 12:15; 12:52
Guaranty agreements, notice of fore-
closure sale, 15:18

Lender liability, knowing and intel-
ligent contractual jury trial
waivers, 14:27

ONE-ACTION RULE
Foreclosure (this index)

Recourse on guaranty, effect on,
15:12

OPEN-END MORTGAGE
Pennsylvania, 24:8

OWNERSHIP

comparison of real estate ownership
structures, Appx 1.1

PARTICIPATION

Loan Participations and Equity
Financing (this index)

PARTNERSHIPS
Allocation of income or loss, flex-
ibility, 1:37 to 1:47
Bankruptcy, partner or partnership
leases, 13:34; 13:35
Breach of fiduciary duty, 14:11
Compensation income
converting ordinary income into
long-term capital gains, 1:42
determination for tax purposes,
1:43
reduction, partner who contributed
services and not property,
1:41
Foreign investments in U.S., 2:41

General versus limited partnerships,
1:31
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PARTNERSHIPS—Cont’d
Incorporation versus partnership,
generally, 1:32 to 1:53
Legal and financial considerations as
to partnership versus incorpora-
tion, 1:33
Lender liability, breach of fiduciary
duty, 14:11
Limited partnerships
agreement, annotated (form), 1:66
general partnership versus, 1:31
master limited partnerships, 4:2 to
4:10
taxation of, 1:48 to 1:52; 4:8
Selection of ownership entity, gener-
ally, 1:31 to 1:53
Taxes
advantages of incorporation, 1:53
advantages of partnership versus
incorporation, 1:37 to 1:47
allocation of income or loss, flex-
ibility, 1:37 to 1:47
collapsible provisions less
stringent, 1:46
foreign investments in U.S., 2:41
limited partnerships, 1:48 to 1:52;
4:8
master limited partnerships, 4:8
no penalty tax problem, 1:44
ordinary loss deduction upon
worthlessness of partnership
interest, 1:45
planning to avoid basis problem,
1:52
recourse financing, tax basis
problem, 1:50
simplification of entity classifica-
tion rules, 1:49
special allocations, 1:38 to 1:40
special basis for limited partner,
1:51

PENNSYLVANIA
Assignment of leases, form of, 24:10

Confession of judgment, form of,
24:11

Deficiency judgments
generally, 24:4
foreclosure, below
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PENNSYLVANIA—Cont’d
Foreclosure
assignment of rents, 24:3
general rights, duties, and proce-
dure, 24:2
statutory form of complaint in
mortgage foreclosure action,
24:6
Open-end mortgage, form of, 24:8
Preforeclosure: One-action rule, 24:1
Promissory note, form of, 24:7
Reinstatement and redemption, 24:5

Unconditional guaranty, form of,
24:9

PENSION FUNDS
Income-producing real estate, lenders
for, 3:27

PERMANENT FINANCING
Postconstruction Financing (this
index)

POSSESSION OF PROPERTY
Bankruptcy trustee, debtor-in-posses-
sion, 13:4
Foreclosure, mortgagee’s right to
possession, 12:17

POSTCONSTRUCTION
FINANCING
Generally, 5:1 to 5:149
Appendices
amortization provisions by type of
loan, second quarter, 1995,
Appx 5.4
debt-equity spectrum, Appx 5.3
lending cycle, Appx 5.1
loan terms for multifamily and
commercial loans made by
U.S. insurance companies,
Appx 5.2
years closed to prepayment by type
of prepayment premium,
Appx 5.5
Application for postconstruction loan
(form), 5:132
Approval of security documents, 5:58
Architect’s certificate (form), 5:147
Assignments
commitment, 5:52
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POSTCONSTRUCTION
FINANCING—Cont’d
Assignments—Cont’d
realty loans, 5:123
shopping center and other high-
credit leases, 5:74
Building permit, issuance of, 5:47
Buy-sell agreement, 5:59
Certificate of occupancy, issuance of,
5:47
Checklist for closing permanent loan,
5:131
Closing costs, 5:60
Closing the loan, generally, 5:128 to
5:131
Co-insurance clauses, 5:55
Commercial lending cycle, overview
of, 5:3
Construction period interest, 5:29
Cost overruns, gap financing problem
caused by, 5:15
Cotenancy requirements in shopping
center leases, 5:70
Dates of final commitment and fund-
ing, no material change during,
5:62
Debt and equity, tax distinctions,
5:18; Appx 5.3
Deeds of trusts. Mortgages and
Deeds of Trust (this index)
Default provisions for shopping
center and other high-credit
leases, 5:69
Defeasance provisions, forms, 5:153
Description of improvements, 5:61
Documentation at closing, 5:130
Due-on-sale clause, sample form,
5:150; 5:151
Due-on-sale clauses, 5:45
Environmental restrictions, compli-
ance with local laws, 5:50
Exclusive-use clauses in shopping
center leases, 5:70
Fee mortgage for postconstruction
loan (form), 5:135
Final commitment and funding, no
material change between dates
of, 5:62
Fixtures, documentation of, 5:124

POSTCONSTRUCTION
FINANCING—Cont’d
Flood insurance, 5:57

Foreclosing realty; personalty collat-
eral, 5:125

Form of opinion letters, 5:64
Forms
application for postconstruction
loan, 5:132
architect’s certificate, 5:147

borrower’s hazard insurance
policy, standard mortgage
clause for, 5:139

certified inventory of borrower’s
personal property; additional
collateral, 5:140

closing documents

borrower’s assignment of leases
to lender, 5:143

certified inventory of borrower’s
personal property;
additional collateral, 5:140

closing agenda provision, 5:137

instructions, letter to title
company, 5:138

mortgagor’s estoppel affidavit
(loan amount), 5:145

notice of lease assignment to
tenants, 5:144

tenant’s acceptance letter, 5:142

deed of trust for postconstruction
loan, 5:136

defeasance provisions, 5:153

due-on-sale clause, sample, 5:150;
5:151

fee mortgage for postconstruction
loan, 5:135

hazardous substances indemnity
agreement, 5:146

lender’s state-of-the-art nonre-
course clause with borrower
negotiations, 5:148

mortgage loan opinion letter (New
York bar), 5:141

mortgagor’s estoppel affidavit
(loan amount), 5:145

notice of lease assignment to ten-
ants, 5:144
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POSTCONSTRUCTION

FINANCING—Cont’d
Forms—Cont’d
postconstruction loan commitment,
5:133
prepayment premium provisions,

securitzed transactions, sample
due-on-sale clause, 5:151
subordination, nondisturbance and
attornment agreement, sample
lender form, 5:149
tenant’s acceptance letter, 5:142
Fundable standby commitment, 5:82
Gap financing problem caused by
construction cost overruns or by
platform loan, 5:15
Garn-St. Germain Depository Institu-
tions Act, 5:42; 5:43
Good faith, duty to negotiate in, 5:11
Hazard insurance, necessity of, 5:54
to 5:57
Hazardous substances indemnity
agreement (form), 5:146
High-credit leases. Shopping center
and other high-credit leases,
below
Identity of borrower and other
backup data, 5:12
Improvements, 5:53; 5:61
Insurance
borrower’s hazard insurance
policy, standard mortgage
clause for (form), 5:139
hazard insurance, 5:54 to 5:57
loan terms for multifamily and
commercial loans made by
U.S. insurance companies,
Appx 5.2
title insurance, 5:60
Intentional versus unintentional
defaults affecting prepayment
privilege, 5:36
Interest-only bullet loans and other
commercial deflation-related
mortgage provisions, 5:19
Interest rates
debt and equity, tax distinctions,
5:18; Appx 5.3
definition of interest, 5:27
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POSTCONSTRUCTION

FINANCING—Cont’d
Interest rates—Cont’d
equity kickers, 5:17
interest-only bullet loans and other
commercial deflation-related
mortgage provisions, 5:19
usury, below
Investment interest, deduction of,
5:30
Junior financing prohibited, 5:40
Leases. Shopping center and other
high-credit leases, below
Loan amount based on appraised
value, 5:14
Local laws, compliance with
generally, 5:46 to 5:51
building permit and certificate of
occupancy, issuance of, 5:47
developer’s reliance on lender’s
knowledge of laws, 5:51
environmental restrictions, 5:50
rezoning and variances, 5:49
“takings” issue, 5:48
Location, 5:61
Loss payable clauses, 5:56
Mortgages and Deeds of Trust (this
index)
multifamily loans, Appx 5.2
Nonrecourse financing, 5:5
Opinion letters, 5:63 to 5:66
Option to purchase in shopping
center and other high-credit
leases, 5:75
Original issue discount rules and
other limitations on interest
deduction, 5:32
Parties at closing, 5:129
Personalty collateral, 5:125
Planning suggestions, 5:37; 5:44
Platform loan, gap financing problem
caused by construction cost
overruns or, 5:15
Plot size, 5:61
Postconstruction loan commitment
(form), 5:133
Prefinancing considerations, gener-
ally, 5:1 to 5:3
Prepaid interest, deduction of, 5:28
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POSTCONSTRUCTION
FINANCING—Cont’d
Preparation of opinion letters, 5:66
Prepayment premium provisions,
forms, 5:152
Prepayment privilege
generally, 5:34
additional planning suggestions,
5:37
charges, 5:45
intentional versus unintentional
defaults, 5:36
types of provisions, 5:35
Property taxes, deduction of, 5:39

Radius restrictions in shopping center
leases, 5:70

Rent provisions for shopping center
and other high-credit leases,
5:68

Residential loan interest, deduction
of, 5:31

Security documents, approval of,
5:58

Security interests in personal prop-

erty and fixtures, documenting
of, 5:122 to 5:126

Securitzed transactions, sample due-
on-sale clause, 5:151

Selection of permanent lender, 5:4

Shopping center and other high-credit
leases, analysis of

generally, 5:67 to 5:76
alterations, 5:72
assignment, 5:74
compliance, 5:72
default and termination provisions,
5:69
financing, 5:76
option to purchase, 5:75
percentage rental, 5:71
radius restrictions, exclusive-use
clauses, and cotenancy
requirements, 5:70
rent provisions, 5:68
subordination of lease to mortgage,
5:73
Standby loan commitment, generally,
5:80 to 5:82

POSTCONSTRUCTION
FINANCING—Cont’d
Subordination of leases to mortgages,
5:73; 5:149
Survey, 5:60
Taxation, 5:18; 5:38; 5:39
Terms and conditions, generally, 5:13
to 5:66
Title, excluding opinions on, 5:65
Title insurance, 5:60
UCC for realty lenders, pitfalls,
5:126
UCC Insurance, 5:127
Usury
circumvention devices, 5:24
constraints affecting interest rates,
5:21
elements of usury, 5:22
statutory exemptions, 5:23
unconscionability challenges to
interest rates, 5:25
Zoning and variances, 5:49

POSTPONEMENT
Trustee’s sale, 12:58

PREFERENCES AND PRIORITIES
Construction Financing (this index)
Foreclosure (this index)

PUNITIVE DAMAGES
Lender liability, eliminating or limit-
ing awards, 14:35 to 14:37

PURCHASE-MONEY LOANS
Foreclosure
competing encumbrances, 12:25
deficiency judgment laws, 12:71
High-ratio financing, seller financing,
8:46; 8:65
Secondary financing, 8:7 to 8:10;
8:15
Subdivision financing, subordination
of purchase-money financing,
9:6
Wraparound financing, 8:15

QUALIFIED FOREIGN PENSION
FUNDS

Exception from interest under
FIRPTA for income tax, 2:42
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READ, DUTY TO
Guaranty agreements, 15:23

REAL ESTATE INVESTMENT
TRUSTS (REIT)
Generally, 4:11 to 4:35
Asset requirements, 4:17 to 4:19
Closed-end REITs, 4:32; 4:33
Conclusion, 4:35
Distribution requirements, 4:25
50 percent test; cannot be closely
held, 4:16
Finite-life REIT, 4:27
Freely transferable, 4:14
Income requirements
generally, 4:20
former 30 percent gross income
test, 4:24

95 percent income test, 4:23
75 percent gross income test, 4:21
taxable REIT subsidiaries, 4:22

Income tax under FIRPTA, exception
for certain stock, 2:43

Market capitalization of REIT
industry, Appx 3.2

Mortgage REIT’s, 3:26
Multistock REITs, 4:32

New forms of REITs, generally, 4:26
to 4:33

95 percent income test, 4:23
100-owner minimum, 4:15
Organization requirements

50 percent test; cannot be closely
held, 4:16

freely transferable, 4:14
management, 4:12
100-owner minimum, 4:15
taxable as corporation, 4:13
Paired-share REITs, 4:34
75 percent assets test, 4:18
75 percent gross income test, 4:21
Spin-off REITs, 4:34
Taxable REIT subsidiaries, 4:22
20 percent, 5 percent, and 10 percent
assets tests, 4:19
Umbrella partnership REIT, advan-
tages, disadvantages, and profile
of, 4:28 to 4:31
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REAL ESTATE SETTLEMENT
PROCEDURES ACT

Condominium financing, 10:20;
10:29

RECEIVERS AND RECEIVERSHIP
Foreclosure, 12:18; 12:65

RECOURSE ON GUARANTY
Guaranty Agreements (this index)

RELEASE AND DISCHARGE

Guaranty, release of principal obligor,
15:36

REMOTE WORK

Multistate practice of real estate law,
ethics, 16:13

REORGANIZATION

Bankruptcy, reorganization plan,
13:21 to 13:24

REPLACEMENT

New mortgage, replacing senior lien
with, 12:27

RESIDENTIAL REALTY
MORTGAGES
Bankruptcy Chapter 13, 13:26

Foreclosure, deficiency judgments,
12:70

Postconstruction financing, deduction
of interest, 5:31

RESTRICTIONS

Limitations and Restrictions (this
index)

REVOCATION
Cancellation or Termination (this
index)

ROBO-SIGNING
Foreclosure, 16:20

SALES AND TRANSFERS
Bankruptcy, fraudulent transfers,
13:15 to 13:17
Concealment of transfer in violation
of due-on-sale clause, 16:7
Ethics, concealment of transfer in

violation of due-on-sale clause,
16:7
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SALES AND TRANSFERS—Cont’d

Foreclosure (this index)

Foreign investments in U.S., gain
from sale of personal property,
2:34

Fraudulent transfers

due-on-sale obligations, 16:7
leases, 13:16

leveraged buyouts, 13:17
mortgage foreclosures, 13:15

Guaranty, notice of foreclosure sale,
15:18

Leasehold and leaseback financing,
7:22 to 7:51

Mortgage-backed securities, transfer
of property to REMIC, 4:46

Mortgaged property, rights as to sale
of, 5:41 to 5:45

SECONDARY FINANCING
Generally, 8:1 to 8:24
Documentation for, 8:16 to 8:18
Forms

intercreditor agreement, 8:68
loan agreement, 8:69
three-cornered deferred exchange
agreement with qualified
intermediary, 8:67
Junior lender, documentation for
protection of, 8:17

Junior mortgagee, statutory and com-
mon-law rights of, 8:19

Lenders and loan terms, 8:6
Mezzanine financing
generally, 8:20
equity interests, financing secured
by, 8:21 to 8:24
foreclosure of equity interests,
8:24
intercreditor agreement, 8:22
loan documents, 8:23
perfection of equity interests, 8:24

Prepayment charges on refinancing,
circumvention of, 8:4
Purchase-money mortgages
defined, 8:7
facilitation of purchase transaction,
8:8
gap financing, 8:11

SECONDARY FINANCING
—Cont’d
Purchase-money mortgages—Cont’d
mortgagor and mortgagee, 8:9;
8:10
wraparound financing, 8:15
Refinancing
circumventing prepayment charges
on refinancing, 8:4
rationale for refinancing, 8:3
tax aspects, 8:5
Senior lender, documentation for
protection of, 8:18
Statutory and common-law rights of
junior mortgagee, 8:19
Tax aspects of refinancing, 8:5
Wraparound mortgages
generally, 8:12
additional covenants, 8:13
legal problems, 8:14
purchase-money financing, 8:15

SECURITIES
Assignment of leases and rents
(form), 4:59
Collateralized mortgage obligations,
4:39
Commercial real estate, securitization
of, generally, 4:1 to 4:60
Condominium financing, federal
securities laws, 10:25
Forms
assignment of leases and rents,
4:59
promissory note, 4:58
Involuntary termination of master
limited partnerships, 4:8 to 4:10
Lender liability, securities law, 14:16
Loan participations and equity
financing, securities laws, 11:11

Master limited partnerships
generally, 4:2 to 4:10

comparison to other forms of
securitization, 4:4

equity REIT’s, 4:6

involuntary termination of, 4:8

legal problems in using, 4:7

liquidity problems for traditional
limited partnerships, 4:2
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SECURITIES—Cont’d
Master limited partnerships—Cont’d
public corporations, 4:5
tax problems in using, 4:8
types of, 4:3

Mortgages and Deeds of Trust (this
index)

North American Securities
Administration Association
(NASAA), Appx 4.1

Pass-through securities, 4:37

Promissory note (form), 4:58

Publicly traded partnerships, 4:9;
4:10

Real Estate Investment Trusts (this
index)

Tax treatment of publicly traded
partnerships, 4:10

SELECTION OF OWNERSHIP
ENTITY
Generally, 1:1 to 1:68
Appendices
real estate ownership structures,
comparison of, Appx 1.1
Deductions, taxes, 1:12; 1:13; 1:35;
1:45
Depreciation, sheltering income from
tax, 1:35
Financial leverage and other eco-
nomic rewards and risks, gener-
ally, 1:2 to 1:5
Forms
articles of organization for limited
liability company, 1:67
limited partnership agreement,
annotated, 1:66
operating agreement for limited
liability company, 1:68
High-ratio financing, availability
affecting financial leverage, 1:4
Historically high rates of return and
low volatility, 1:2
[llinois land trusts, generally, 1:62 to
1:65
Income-producing real estate as
investment, generally, 1:1 to
1:24
Inflation, hedges against, 1:3
Joint ventures, generally, 1:30
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SELECTION OF OWNERSHIP
ENTITY—Cont’d
Limitations and restrictions
limited liability companies, below
limited tax shelters, below
Limited liability companies
generally, 1:55 to 1:61
articles of organization for limited
liability company (Form),
1:67
disadvantages of, 1:58
federal and state taxation, 1:59 to
1:61
limited partnerships, comparison
to, 1:56
operating agreement for limited
liability company (Form),
1:68
subchapter S corporations,
comparison to, 1:57
Limited tax shelters
generally, 1:7 to 1:24
accelerated depreciation and longer
cost recovery periods,
elimination of, 1:11
alternative minimum tax, expan-
sion of, 1:14
income-producing real estate,
impact of tax reform on, gen-
erally, 1:8 to 1:15
investment and dealer real estate,
impact of tax reform on, gen-
erally, 1:16
limitation on deductions, 1:12;
1:13
low-income housing credit, below
ordinary income, changes in tax
rates for, 1:9
other changes affecting real estate
tax shelters, 1:15
preferential treatment for long-
term capital gains, reduction
in, 1:10
tax reform’s impact on, 1:8 to 1:24
Liquidity, lack of, 1:5
Low-income housing credit
applicable percentage, 1:20
limitations on tax credit, 1:22
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SELECTION OF OWNERSHIP
ENTITY—Cont’d
Low-income housing credit—Cont’d
limited tax shelters, generally, 1:17
to 1:24
qualified basis, 1:21
qualified low-income building,
1:19
recapture, 1:23
tax credit allocation, 1:18
total return from low-income hous-
ing investment, 1:24
Measuring profitability of real estate
investment, 1:6
Sheltering income from tax. Tax
shelters, below
Subchapter S corporations, 1:54;
1:57
Taxation
deductions
depreciation, 1:35
limitations on, 1:12; 1:13
ordinary loss deductions, 1:45
limited liability companies, federal
and state taxation, 1:59 to
1:61
tax shelters, below
tenancy in common, tax
considerations, 1:27 to 1:29
Tax shelters
amortization of organization and
start-up expenditures, 1:36
limited tax shelters, above
pass-through of income and loss,
1:34
pre-rental expenses, 1:35
Tenancy in common
generally, 1:25 to 1:29
dynamics of the selection process,
1:25
nontax consideration, 1:26

tax considerations, generally, 1:27
to 1:29

SETOFF AND COUNTERCLAIM
Foreclosure, one-action rule, 12:64

SETTLEMENT

Compromise and Settlement (this
index)

SHOPPING CENTERS
Mortgages and trust deeds, special
mortgagor’s rider, 5:110
Postconstruction Financing (this
index)

SHORT SALES
Generally, 12:10
California, postforeclosure, 17:14

SIGNATURES
Robo-signing, foreclosure, 16:20

SPLIT FINANCING
High-Ratio Financing (this index)

SPRINGING GUARANTEES
Generally, 15:6
form, springing guaranty, 15:42

STATUTE OF FRAUDS
Lender liability, 14:38

STAYS

Automatic stays. Bankruptcy (this
index)

STREAMLINED MORTGAGES
Leasehold and Leaseback Financ-
ing (this index)

SUBCHAPTER S CORPORATIONS

Selection of ownership entity, 1:54;
1:57

SUBDIVISION FINANCING

Generally, 9:1 to 9:19

Alternative financing arrangements,
9:11; 9:12

Approvals and requirements for clos-
ing land development loan, 9:9

Capital gains treatment for investor-
subscriber under IRC § 1237,
9:18; 9:19

Closing land development loan,
approvals and requirements for,
9:9

Compliance with ILSFDA,
procedures, 9:14

Direct liability under ILSFDA, 9:17

Documentation for loan, 9:10

Exculpatory clauses, seller financing,
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SUBDIVISION FINANCING
—Cont’d
Exemptions under ILSFDA, 9:15
Installment land contracts, seller
financing, 9:7
Institutional lender, financing by, 9:8

Interstate Land Sales Full Disclosure
Act (ILSFDA), generally, 9:13
to 9:17

Options, seller financing, 9:7

Prepayment and default provisions,
seller financing, 9:3

Protection of security interest under
ILSFDA, 9:15
Release provisions, seller financing,
9:5
Security interests, protection under
ILSFDA, 9:15
Seller financing
generally, 9:2 to 9:7
exculpatory clauses, 9:4

options and installment land
contracts, 9:7

prepayment and default provisions,

release provisions, 9:5
subordination of purchase-money
financing, 9:6

Statutory relief for the investor-
subdivider, 9:19

Subordination of purchase-money
financing to seller financing, 9:6

Tax status as deal versus investor,
9:18

Three-party financing, 9:11

Title escrow agreements, 9:12

SUBORDINATION

Equitable subordination in bank-
ruptcy proceedings

avoiding powers, 13:19

lender liability, control of bor-
rower, 14:14
Foreclosure, subordination and
nondisturbance agreements,
12:23

Ground lease, subordination of, 7:6;
7:7;7:51
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SUBORDINATION—Cont’d

High-credit lease financing,
subordinating mortgage to lease,
8:57

Postconstruction financing,
subordination of leases to mort-
gages, 5:73; 5:149

Subdivision financing, subordination
of seller’s purchase-money
financing, 9:6

SUBPRIME LENDING CRISIS
(2007-2010)
Generally, 3:5

SUBPRIME LOANS
Lender liability, 14:13
Subprime lending crisis (2007-2010),
3:5

SUBSIDIARIES
Foreign investments in U.S., 2:59

SURETYSHIP
Generally, 15:35
Extension of time, 15:37
Impairment of collateral, 15:39
Modification of loan, 15:38
Release of principal obligor, 15:36

TAXATION
See more specific topics throughout
this index

TAX EQUITY AND FISCAL
RESPONSIBILITY ACT
(TEFRA)

Generally, 2:13

TAX SHELTERS
Selection of Ownership Entity (this
index)

TENANCY IN COMMON
Selection of Ownership Entity (this
index)

TERMINATION
Cancellation or Termination (this
index)
TEXAS
Generally, 21:1 et seq.
Assignment of rents, 21:3
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TEXAS—Cont’d

Deficiency judgments, 21:4

Foreclosure, generally, 21:2

Guaranty, annotated, 21:9

Preforeclosure, election of remedies
and one-action, 21:1

Promissory note, annotated, 21:8

Redemption, 21:5

THIRD PARTIES
Legal ethics, revealing client
misconduct to third parties, 16:8
Lender liability
breach of fiduciary duty, 14:9

under CERCLA, third-party
defense, 14:44

THREE-CORNERED EXCHANGES
High-ratio financing, 8:39; 8:67

THREE-PART FINANCING
Subdivision financing, 9:11

THRIFT ORGANIZATIONS

Generally, 3:24

Appraisal standards under FIRREA,
3:13

Capital maintenance requirements
and other restrictions imposed
by FIRREA, 3:12

Claims and defenses against failed
financial institutions, limitations
on, 3:20

Common-law liabilities of thrift
attorneys, 3:17

D’Oench, Duhme doctrine, generally,
3:20 to 3:23

Enforcement powers under FIRREA,
3:14

Federal holder-in-due-course doc-
trine, 3:24

Financial Institutions Reform,
Recovery, and Enforcement Act
(FIRREA), 3:12 to 3:14

Maximum LTV rations for thrifts
imposed by FDICIA, 3:15

Preemption of judicial D’Oench doc-
trine, 3:23

Prevention of thrift attorney liability,
3:19

THRIFT ORGANIZATIONS
—Cont’d
Regulatory structure affecting real
estate loans made by, 3:11
Thrift attorneys, liabilities of, 3:16 to
3:19
TIME SHARE FINANCING
Generally, 10:16; 10:17

TITLE INSURANCE
Construction financing, 6:19
Convertible mortgages, 11:58
Foreclosure, 12:8
Loan participations and equity

financing, 11:12
Postconstruction financing, 5:60

TRANSFER TAXES

Foreign Investments in U.S. (this
index)

TREATIES

Foreign Investments in U.S. (this
index)

TRUSTS AND TRUSTEES

Bankruptcy, 13:4

Deeds of trust. Mortgages and
Deeds of Trust (this index)

Foreign investments in U.S., 2:28;
2:41; 2:49

Real Estate Investment Trusts (this
index)

TRUTH-IN-LENDING ACT
Condominium financing, 10:19

UNAUTHORIZED PRACTICE OF
LAW
Ethics (this index)

UNCONSCIONABILITY
DOCTRINE
Convertible mortgages, 11:54
Guaranty agreements, 15:25

Lender liability, jury trial waivers,
14:28

Usury, 5:25

USURY

Loan participations and equity
financing, 11:10
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USURY—Cont’d
Mortgages and Deeds of Trust (this
index)
Postconstruction Financing (this
index)

VALUE AND VALUATION
Foreclosure, 12:68; 12:73

WAGES AND COMPENSATION

Foreign investments in U.S.,
compensation for services, 2:35

WAIVER AND ESTOPPEL
Antideficiency statutes, waiver of
foreclosure, 12:74; 12:75
guarantor, recourse on, 15:20
Bankruptcy’s automatic stay, 13:10;
13:40
Constitutional issues, foreclosure
sales, 12:51
Foreclosure
constitutional aspects of sale pro-
cedure, 12:51
deficiency judgments, 12:74;
12:75
Guaranty agreement

antideficiency statutes, waiver of,
15:20
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WAIVER AND ESTOPPEL—Cont’d
Guaranty agreement—Cont’d
rights of guarantor, waiver of, 15:3

Jury trial on lender liability, waiver
of, 14:25 to 14:29

WARRANTIES

Construction financing, warranties
and representations by borrower,
6:47

Mortgages and deeds of trust, 5:95

WASTE

Postforeclosure sale recourse to
waste of borrower, 12:82

WORKOUT STRATEGIES
Generally, 12:2

WRAPAROUND MORTGAGES
Secondary Financing (this index)

ZERO COUPON MORTGAGE
FINANCING

seller financing, 8:66

ZONING
Postconstruction financing, 5:49



