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Bromberg and Lowenfels on Securities Fraud
(2d ed.)

What’s New in the 2026-1 Update

This June, 2026 update includes coverage of significant new
decisions from federal circuit courts of appeal. New developments
covered include cross-references to the sections of the treatise
which provide background information and further discussion of
the particular topic.

Coverage of new developments is consolidated in an updated
Chapter 2, Latest Developments in Federal Securities Law.
Highlights include the following:

Remedy of Disgorgement in SEC Enforcement Actions

e In United States Sec. & Exch. Comm’n v. Sripetch, 154
F.4th 980, Fed. Sec. L. Rep. 102,150 (9th Cir. Sept. 3,
2025), cert. granted sub nom. Sripetch v. SEC, No. 25-466,
2026 WL 73091 (U.S. Jan. 9, 2026), the Ninth Circuit
Court of Appeals held that proof of pecuniary harm is not
required for issuing an order for disgorgement in an SEC
enforcement action. The Ninth Circuit followed the view of
the First Circuit and disagreed with the view of the Second
Circuit as to whether proof of pecuniary harm is required
for the remedy of disgorgement. The Supreme Court has
granted certiorari presumably to resolve the split between
the circuits on this issue. § 2:2.

e The Eleventh Circuit Court of Appeals upheld a judgment
for damages, injunctive relief, and disgorgement to the
Treasury after a jury trial in an SEC enforcement action
against the perpetrators of two microcap securities fraud
schemes in U.S. Sec. & Exch. Comm’n v. Spartan Sec. Grp.,
Ltd., 146 F.4th 1231 (11th Cir. Jan. 16, 2026). Material
misrepresentations were made in the FINRA applications
for the penny stocks. The court stated that although the
original Exchange Act of 1934 did not authorize district
courts to award monetary remedies like civil penalties or
disgorgement, two pieces of subsequent legislation autho-
rized monetary penalties in SEC civil enforcement actions.
§ 2:2.
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Securities Class Actions—Nondisclosure in SEC Filings
of Pending Federal Investigations Were Not Material

Misrepresentations

e In a securities class originating in the federal district court

in Delaware, the Third Circuit Court of Appeals in In re
Walmart Inc. Sec. Litig., 151 F.4th 103, Fed. Sec. L. Rep.
102,146 (3d Cir. Aug. 29, 2025) upheld the granting of a
motion to dismiss on claims that Walmart Inc. misled
investors by not disclosing in its SEC ﬁlin%s that there
was an investigation by a U.S. Attorney’s office in Texas
into the company’s practices in filling prescriptions for
opioids. The Court held that the complaint did not
plausibly allege that the investigations into Walmart con-
stituted a liability or a reasonably possible liability. § 2:4.

Class Certification: Analysis of Class-Wide Reliance
and Damages Methodology

e The Sixth Circuit Court of Appeals addressed in a securi-

ties class action the issue of whether a presumption of
class-wide reliance in a securities fraud class action can be
utilized based on omissions and misrepresentations for
purposes of certification of the class. In Re FirstEnergy
Corp. Sec. Litig., 149 F.4th 587, 597, Fed. Sec. L. Rep.
102,129 (6th Cir. Aug. 13, 2025). The court set forth a
rigorous analysis requirement to determine whether the
plaintiff class has established “that damages are suscep-
tible of measurement across the entire class.” The Court
held that in cases presenting allegations of both misrepre-
sentations and omissions, in order to determine which
presumption of reliance to apply, the Supreme Court’s Af-
filiated Ute presumption or the Basic Inc. v. Levinson
presumption, the trial court must follow a two-step
analysis. The district court must first classify each claim
or group of claims as either omissions or misrepresenta-
tions and then the trial court must characterize the over-
all case as based upon omissions or representations. § 2:4.

Minority Shareholders Who Tendered Shares in Freeze

Out Merger Can Use the Fraud-on-the Market Presump-

iv

tion to Establish Loss Causation

e In a securities class action brought by minority sharehold-

ers who claimed that that they were fraudulently induced
to tender their shares in a freeze-out merger and thereby
forfeited their appraisal rights, the Second Circuit Court
of Appeals held in a split decision in Shanda Games Secu-
rities Litigation, 128 F.4th 126, Fed. Sec. L. Rep. 102,006
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(2nd Circuit. Feb. 3, 2025), cert. denied sub nom., Shanda
Games Ltd. v. Monk, 164 S. Ct. 366 (U.S. Nov. 10, 2025),
that minority shareholders can use the fraud-on-the mar-
ket (FOM) presumption of reliance in order to establish
the element of reliance. The Complaint alleged that but
for the claimed misrepresentations, the market price of
the company’s shares would have been higher. The Court
held that the lead plaintiff was entitled to the rebuttable
FOM presumption that in making this choice, he relied on
the market price of his shares. and that but for the alleged
fraudulent misrepresentations, he would not have entered
into a forced sale of his shares that resulted in the forfei-
ture of his appraisal rights. § 2:5.

e The author of the majority opinion in Shanda Games went
to great lengths to address the view of the dissenting judge
that the fraud-on-the-market presumption of reliance does
not apply in a freeze-out merger context. § 2:5.

e Commentators from one law firm have suggested that the
Shanda Games decision is a substantial deviation from
the requirement of an actual purchase or sale due to a
false or misleading statement. The same commentators
also contend that the Shanda Games decision could
expand the section 10(b) claims in the Second Circuit by
allowing investors who tender shares in a freeze-out
merger to present their claims even without allegations
that they considered the corporate defendant’s alleged
misleading statements. § 2:5.






Dedication

To Anne, on whose time this was largely written
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First Preface

Most corporate and securities lawyers have kept an eye on
SEC Rule 10b-5’s impressive growth through the years. If my ex-
perience and observation are typical, they gave it too little at-
tention—despite extensive coverage in the law journals (see Ap-
pendix H)-wishfully thinking it were still a quasi—criminal
matter. Businessmen on the whole remained serenely unaware.
The filing of the Texas Gulf Sulphur suit gave us all a jolt.

I was asked to talk about the TGS case to the Corporation,
Banking and Business Law Section of the State Bar of Texas. My
resurvey of 10b-5 for this purpose prompted me to plan an article,
then convinced me that a book was more appropriate.

One of the more serious aspects of 10b-5 is that people often
get into trouble with it before the lawyers can help. Since the
Rule may apply to any business deal involving securities, the
businessman must know something of the subject, and I have
tried to write for him as well as his lawyer, especially in Part
Two (Chapters 4 - 7) and in the chapter summaries.

10b-5’s rapid evolution is still under way, and my analysis is
certainly not the last word. The publishers and I expect to keep
this volume current by supplements as often as developments
warrant.

The decision to write this book came at a time which was as
ripe for me as for the topic. Southern Methodist University Law
School had given me leave and a grant. Yale Law School had ap-
pointed me to its faculty as a Senior Fellow with no responsibili-
ties except to study, think, and write. For all this I say thanks to
the two schools and their respective Deans, Charles O. Galvin
and Louis H. Pollak. I am also grateful to the Yale Law Library
staff for its extensive, cheerful help and to Isabel Malone who
had the manuscript typed by unseen hands.

Alan R. Bromberg

New Haven 1967
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Second Preface

Since the first preface was written and published in 1967,
many things have happened. The law of securities fraud has
proliferated beyond even my expectations, although some contrac-
tions have occurred since 1975. These changes are described in
the text. This book has expanded from one volume to many. In
the process (which still continues) numbering systems have
changed to permit more subdivisions; citations have moved to
text from footnote to speed and simplify both manuscript and
printed copy. The scope has widened to give more or less equal
treatment to antifraud provisions other than 10b-5, for it is clear
that they are all significantly interrelated, and that some will
operate when 10b-5 will not.

I am pleased, and a little awed, by the hundreds of references
to this book in the court and SEC decisions, and the uncounted
references in lawyers briefs and arguments. That my organiza-
tion, analysis and ideas seem to be helpful is great compensation
for the thousands of hours I have spent to develop them.

But the hours have not been sufficient to keep the book as
current as I would like. The subject is too vast for one person—at
least this one person—to stay on top of without help. The time has
come, then, for a coauthor. I have sought, and luckily found, the
best. Lewis Lowenfels of the New York bar has been one of the
most acute observers of the changing scene in securities law, and
one of the most prolific writers about it. His articles are often
cited in the courts, in this text and in the literature generally;
they are known to all who work in the field. Fifteen of them have
been collected in a book, L. Lowenfels, Selected Articles Under
the Federal Securities Laws (1978). I welcome him as a collabora-
tor for the future.

We have decided to change the title from “Securities Law:
Fraud-SEC Rule 10b-5” to “Securities Fraud and Commodities
Fraud.” This reflects the expansion of the book to cover all the se-
curities fraud provisions, and some decline in the relative
importance of 10b-5 in recent years. It also reflects the extensive
consideration now given to commodities fraud in the text.

Special thanks go to Mary Grace Shuey, who has typed virtu-
ally all the manuscript since the first volume, and done much
more.

Alan R. Bromberg

P.S. Special thanks go also to Anita Fogel, who took over the
preparation of the Table of Cases in 1980, and helped in many
other ways.
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ARB & LDL
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Publisher’s Preface re. Conversion
to the New Standard Format (De-
cember, 2003)

The full contents of the Bromberg & Lowenfels on Securities
Fraud treatise have been converted to a new, standard format as
part of a broad initiative by the publisher to give all of our
Thomson West information content a standard look and presen-
tation, and to facilitate the publication of that content in multiple
media, including online.

As part of the conversion to the publisher’s chosen format, the
publisher has made many changes to the authors’ pre-existing
architecture and numbering system. The chapter numbering and
section numbering have changed, and the cross-references have
been updated. The previous version used an elaborate section
numbering system based upon parallelism of parenthetical sec-
tion numbers, such as (300)s for Securities Act and (400)s for Se-
curities Exchange Act, for comparison of issues in different divi-
sions with decimal section numbers. The new, standard format
uses a conventional outline format which starts with Roman
numeral divisions as the highest level of organizational hierar-
chy, and continues with capital letters. The mini-table of contents
which serve as road maps for the relation of complicated groups
of sections have been preserved and the cross-references therein
have been updated. There are correlation tables in each binder in
order to convert cites to the prior version of the treatise to the
section numbering of the new format.

The following changes in the original 2d edition were carried
forward into this new format. Whole sections of the text were
replaced by complete revisions in the original locations as
frequently as feasible. Partial revisions were made through New
Matter sections which consisted of (1) rewritten or expanded pas-
sages which superseded part of the text, and (2) additional cita-
tions and other material which complemented the text. These
New Matter sections have been integrated into the main body of
the text in this Westlaw compatible format.

Naturally, there have been developments in this fast-changing
field occurring after preparation of text revisions. They should be
traced by other research methods, such as KeyCite and consult-
ing the weekly CCH Federal Securities Law Reporter and BNA
Securities Regulation and Law Reports.

Readers having comments or questions on the new format of
the work should direct them to the Publisher. West Customer
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Service can be contacted at 1-800-328-4880 Monday through
Friday 7 am. - 7 pm. CST or by e-mail at
west.customer.service@thomson.com
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