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§ 10:10 Surety’s liability when owner/contractor agreement is

modified
§ 10:11 —Contract modification must actually prejudice

surety to negate surety’s liability
§ 10:12 —Material contract change negates surety’s liability

without a separate showing of prejudice
§ 10:13 —Surety remains liable where contract modifications

do not substantially increase surety’s risk
§ 10:14 —Surety not liable where contract modifications

substantially increase surety’s risk
§ 10:15 —Waiver of defense
§ 10:16 Notice of contractor’s default to surety—Introduction
§ 10:17 —Surety not liable for damages avoidable with notice
§ 10:18 —Statutory notice requirements
§ 10:19 — —Service
§ 10:20 — —Waiver
§ 10:21 Waiver of bond requirement—Introduction
§ 10:22 —Owner waives bond requirement by allowing

contractor to remain on job without bond
§ 10:23 Surety’s obligation of good faith—Surety analogous to

insurer
§ 10:24 —Surety is not an insurer
§ 10:25 Surety’s obligations after principal’s release—

Introduction
§ 10:26 —Surety remains liable if creditor reserves rights

against surety
§ 10:27 —Contingent pay clause excuses bond obligation
§ 10:28 Recovery under the bond
§ 10:29 —Parties entitled to recovery
§ 10:30 — —Miller Act
§ 10:31 —Arbitration
§ 10:32 —Acceptable tender under the bond
§ 10:33 —Time for filing claim
§ 10:34 — —Miller Act
§ 10:35 —Calculation of recovery
§ 10:36 —Waiver
§ 10:37 —Excess contract proceeds
§ 10:38 —Set off
§ 10:39 Claim under policy of insurance
§ 10:40 Surety’s right to equitable subordination
§ 10:41 —Priority
§ 10:42 —Liquidated damages
§ 10:43 Private right of action against government for failure

to comply with bonding statute

TABLE OF CONTENTS

xxi



CHAPTER 11. LIABILITY EXPOSURE
WHEN CONTRACTORS WORK ON
PREMISES
§ 11:1 Introduction
§ 11:2 Property owner’s duty of ordinary care
§ 11:3 —Independent contractors
§ 11:4 —Independent contractor—Inherently dangerous work
§ 11:5 Property owner’s duty to warn
§ 11:6 Property owner’s liability for contractor’s actions
§ 11:7 —Where the contractor’s employee is injured
§ 11:8 —Where the public is injured
§ 11:9 —Indemnity
§ 11:10 Property owner’s liability for loaned, defective tools
§ 11:11 Property owner’s liability for negligent hiring
§ 11:12 Strict liability
§ 11:13 —Repairman exception
§ 11:14 Conclusion

CHAPTER 12. LIABILITY UNDER THE OSH
ACT AT MULTIEMPLOYER CONSTRUCTION
SITES
§ 12:1 Introduction
§ 12:2 Statutory provisions
§ 12:3 The multiemployer worksite defense—The Anning-

Johnson/Grossman Steel framework
§ 12:4 —What constitutes control of the hazard?
§ 12:5 — —General contractor liability for subcontractor

safety violations
§ 12:6 — —Other employment relationships where ‘‘control’’

was present
§ 12:7 — —Subcontractor liable for its subcontractor’s

violations
§ 12:8 —Responsibility of noncontrolling employers
§ 12:9 —Contractual allocation of control
§ 12:10 —What are ‘‘reasonable efforts’’ to abate the hazard?
§ 12:11 — —Alternative safety measures
§ 12:12 — —Did the subcontractor adequately complain to

the general contractor?
§ 12:13 — —The effect of craft or jurisdictional rules
§ 12:14 —Creation of duty of care for tort actions
§ 12:15 Application of multiemployer defense to the federal

sector
§ 12:16 OSHA Field Inspection Reference Manual

Multiemployer Citation Policy
§ 12:17 Summary of compliance requirements

CONSTRUCTION CONTRACTS DESKBOOK

xxii



§ 12:18 —Any general contractor, construction manager, or
other employer who has general supervisory
authority over the construction site will probably be
liable

§ 12:19 —contractor which controls or creates the hazardous
condition and whose own employees have access to
the hazardous condition will be liable

§ 12:20 —Contractor which controls or creates the hazardous
condition but which exposes only employees of other
employers will be liable

§ 12:21 —Contractor which neither controls nor creates the
hazardous condition but whose employees have
access to that hazardous condition may be liable

§ 12:22 — —The contractor must make a reasonable effort to
detect the hazardous condition

§ 12:23 — —The contractor must take realistic measures as
an alternative to literal compliance with the
relevant standard
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BE DONE ON YOUR PREMISES
§ 13:1 Introduction
§ 13:2 The legal differences
§ 13:3 Practical difference between these contracts and a

‘‘sale of goods’’
§ 13:4 —Scope of the work and changes
§ 13:5 —Work disruption
§ 13:6 —Payment
§ 13:7 —Occupational Safety and Health
§ 13:8 —Environmental concerns
§ 13:9 — —Hazardous materials
§ 13:10 —Public liability
§ 13:11 —Clauses concerning the behavior of the vendor’s

employees
§ 13:12 — —Sexual harassment
§ 13:13 — —Drug and alcohol abuse
§ 13:14 —Termination
§ 13:15 —Time of completion
§ 13:16 —Subcontracts
§ 13:17 —The warranty
§ 13:18 —Taxes
§ 13:19 —Intellectual property and works of authorship

TABLE OF CONTENTS

xxiii



§ 13:20 —Use of resources and utilities
§ 13:21 —Relationship of the parties
§ 13:22 —Confidential information
§ 13:23 —Qualifications of personnel
§ 13:24 —Security
§ 13:25 —Property and equipment
§ 13:26 —Access to site
§ 13:27 How to use our supplementary terms and conditions
§ 13:28 Arbitration
§ 13:29 Delegation of duty

Appendix 13-A. Checklist of Issues to Consider When
Entering into Contracts for Work to Be
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CHAPTER 14. THE APPLICATION OF
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CONTRACTS
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construction contract setting—UCC versus tort
remedies
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§ 14:19 — —UCC Application in a Purely Service Transaction
§ 14:20 —Summary and conclusions
§ 14:21 Tests for determining whether Article 2 applies—

Whether the contract is primarily for goods or
services
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§ 14:22 — —UCC applied—Supplying goods (roofing product)
was the dominant factor, therefore, no recovery for
both breach of warranties and negligence

§ 14:23 — — —UCC applied to contract for purchase and
installation of dehumidification system

§ 14:24 — — —Design, testing, and supervision incidental to
purchase of air handling units

§ 14:25 — — —Value of pool liner exceeded value of installation
under predominant factor test

§ 14:26 — — —Application of the UCC to contract to supply
structural steel beams for construction of building

§ 14:27 — — —Application of the UCC to a contract for the
sale and erection of prefabricated building

§ 14:28 — — —Granite processing plant constitutes goods under
predominant factor test

§ 14:29 — — —Electrical substation constitutes goods under
predominant purpose test

§ 14:30 — —UCC not applied—Installation of a new roof was
predominantly a service and complaint was with the
service portion of the contract

§ 14:31 — — —Main objective of the contract was the
construction of a barn not the provision of goods

§ 14:32 — — —UCC did not apply to dispute between general
contractor and subcontractor where dispute centered
on contract performance and not goods

§ 14:33 — — —There must be a contract for the UCC to
apply

§ 14:34 — — —UCC provisions on tender and rejection do not
apply to in-ground pool

§ 14:35 — — —Design, testing, and installation of fire alarm
systems constitute services

§ 14:36 — — —Interior decorating not a sale of goods
§ 14:37 — —UCC application in large, complex construction

project
§ 14:38 —Substantial justification for application of Article 2
§ 14:39 Warranties generally—Introduction
§ 14:40 —Contractor as agent of supplier may create an

implied warranty despite disclaimer
§ 14:41 —Disclaimer only applied to defects in workmanship,

not to suitability of system as a whole
§ 14:42 —Disclaimer provided after negotiations are

ineffective
§ 14:43 —Express warranty created by promotional materials

despite lack of direct privity
§ 14:44 Evidence necessary to demonstrate merchantability of

goods
§ 14:45 Necessity of reliance for implied warranty of fitness

for a particular purpose—No reliance when owner
supplies specifications
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§ 14:46 — —Buyer could not recover under a theory of
implied warranty of fitness where it supplied the
faulty plans and continually ignored the seller’s
suggestions for improvements

§ 14:47 — —Buyer of cement could not recover under an
implied warranty of fitness where it provided the
supplier with improper specifications for the
cement’s content

§ 14:48 —No implied warranty when the owner is an expert
§ 14:49 —Fitness claim viable for defective vent fabrication
§ 14:50 Non-Uniform Commercial Code implied warranties

developed by case law
§ 14:51 Third-party beneficiaries of warranties
§ 14:52 Strict liability for economic loss
§ 14:53 —House was held to be a ‘‘product’’
§ 14:54 —Recovery denied where owner suffered only damage

to defective property itself

CHAPTER 15. CONTINGENT PAYMENT
CLAUSES
§ 15:1 Introduction
§ 15:2 Types of clauses
§ 15:3 Condition precedent clauses—Minority view—

Generally
§ 15:4 — —Contract wording
§ 15:5 — —Intent—Contract provisions evidenced parties’

intent to create a pay-if-paid clause
§ 15:6 — — —Evidence of the parties’ intent was not

relevant when contractual language was clear
§ 15:7 — — — —Court enforced contingent payment clause

that specifically stated that payment by owner was a
condition precedent to subcontractor getting paid

§ 15:8 — — — —Court enforced clear language creating
condition precedent where both parties were
experienced in construction industry

§ 15:9 — — —Ambiguity in contingent payment clauses—
Jury issue

§ 15:10 — — —Partial payment made to subcontractor
§ 15:11 Reasonable time for payment—Majority view—

Generally
§ 15:12 — — —Risk of owner’s insolvency should not be

shifted to subcontractor unless expressly agreed to
in the contract

§ 15:13 — — —When owner became insolvent, pay-when-paid
clause required general contractor to pay
subcontractor within a reasonable time

§ 15:14 — — —Otherwise valid pay-when-paid clause held
unenforceable as against public policy
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§ 15:15 — — —Otherwise valid pay-when-paid clause may be
excused by gross mistake of fact by owner

§ 15:16 — —Intent and ambiguity—Questions of law
§ 15:17 — — — —Use of the word ‘‘conditioned’’ was not

sufficient to create a condition precedent
§ 15:18 — — — —Contractual language was not a clear,

unambiguous expression of parties’ intent to require
forfeiture

§ 15:19 — — — —No intent by supplier to assume risk of
nonpayment as stated in purchaser’s subcontract
incorporated by reference in general contractor’s
letter of assurance

§ 15:20 Enforcement of condition precedent clauses in
majority-view states

§ 15:21 —When subcontract states that subcontractor relies
on owner’s credit

§ 15:22 —When subcontract specifically addresses owner’s
nonpayment

§ 15:23 —When general contractor has received partial
payment from owner

§ 15:24 Obligation of the surety
§ 15:25 —Regardless of contingent payment clause validity,

subcontractor is entitled to payment under surety
bond

§ 15:26 —Contingent payment language in a surety contract
is only valid if contract between contractor and
subcontractor contains a valid pay-when-paid clause

§ 15:27 —Contingent payment clause in subcontract protects
surety

§ 15:28 —Pay—when—paid clause unenforceable if time for
payment unspecified and undefined

§ 15:29 Prompt payment acts
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§ 16:1 Owner’s warranties as to the accuracy of the plans

and specifications
§ 16:2 —The Spearin Doctrine—The implied warranty of

accuracy and suitability
§ 16:3 —Notice of claim
§ 16:4 —Repercussions of breach of implied warranty
§ 16:5 —Elements of proof to demonstrate breach
§ 16:6 —Defenses available to the owner
§ 16:7 Design professional’s liability under warranty for

errors—Majority view—Design professional not
liable for errors or latent design defects

§ 16:8 —Minority position—Design professional impliedly
warrants fitness for a particular purpose and
general fitness of design
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§ 16:9 —Implied promise to use reasonable and customary
care in performance of professional services

§ 16:10 Contractor’s liability under warranty law—Express
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§ 16:12 — —Duration of warranty
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§ 16:15 —Contractor’s implied warranties—Implied warranty
of workmanship not abrogated by express warranty
of repair and replacement

§ 16:16 —Implied warranty of habitability—Protects
purchasers of new homes

§ 16:17 — —Degree of defect—When is a home “not
habitable”?

§ 16:18 — —Who is covered by the implied warranty of
habitability?

§ 16:19 —Implied warranty of habitability—Disclaimer
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§ 17:9 —Underground storage tank issues
§ 17:10 —Anti-duplication provision
§ 17:11 Clean Water Act
§ 17:12 —NPDES issues
§ 17:13 —Wetlands issues
§ 17:14 —Regulated activities
§ 17:15 Endangered Species Act issues
§ 17:16 National Environmental Policy Act
§ 17:17 State transfer laws and state laws in general
§ 17:18 Lead-based paint
§ 17:19 Abatement work
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