
Table of Contents

Volume 18

CHAPTER 1. THE NATURE AND SOURCE OF THE
PROHIBITION AGAINST INSIDER TRADING
§ 1:1 Introduction
§ 1:2 —Why is insider trading prohibited?
§ 1:3 —Investor and marketplace impact
§ 1:4 —Impact on the company and its operations
§ 1:5 —Disclosure incentives
§ 1:6 —Fairness and politics
§ 1:7 Theories of liability
§ 1:8 —Principal theories under the federal securities laws—Abstain or disclose
§ 1:9 —Misappropriation
§ 1:10 —Rule 14e-3
§ 1:11 —Other theories of liability
§ 1:12 —What isn’t prohibited?
§ 1:13 Detection of insider trading
§ 1:14 —Surveillance
§ 1:15 —Bounties

CHAPTER 2. DEVELOPMENT OF THE LAW OF INSIDER
TRADING
§ 2:1 Introduction
§ 2:2 Evolution of the law—Insider as fiduciary
§ 2:3 Fraud on the marketplace
§ 2:4 Liability of tippees and other outsiders
§ 2:5 Supreme Court’s Chiarella decision
§ 2:6 —Majority opinion
§ 2:7 —Concurring opinions—Justice Stevens’ opinion
§ 2:8 —Justice Brennan’s opinion
§ 2:9 —Dissenting opinions—Chief Justice Burger’s dissent
§ 2:10 —Justice Blackmun’s dissent
§ 2:11 Supreme Court’s Chiarella decision—An evaluation of the Court’s decision
§ 2:12 Developments in the law after Chiarella—Judicial developments
§ 2:13 Congressional reaction: 1984
§ 2:14 Congressional reaction: 1988
§ 2:15 SEC rulemaking: 2000
§ 2:16 Congressional Reaction in 2002: The Sarbanes-Oxley Act

CHAPTER 3. THE CLASSICAL THEORY: ABSTAIN OR
DISCLOSE
§ 3:1 Overview
§ 3:2 Who is an insider?
§ 3:3 —Traditional insiders—Officers and directors
§ 3:4 —Controlling shareholders

xix



§ 3:5 —Employees of the issuer
§ 3:6 —The issuer itself
§ 3:7 —Must the information come to the fiduciary in the course of his

employment?
§ 3:8 —‘‘Temporary’’ insiders
§ 3:9 —Other fiduciaries, including government officials
§ 3:10 To what kinds of securities does the theory apply?
§ 3:11 —Options and other derivatives
§ 3:12 —Debt securities
§ 3:13 Is motivation relevant in insider trading?—Case law background regarding

scienter
§ 3:14 —Rule 10b5-1
§ 3:15 Insider trading by a corporate entity (other than the issuer)
§ 3:16 Nontrading
§ 3:17 What constitutes ‘‘trading?’’
§ 3:18 Transactions between an insider and the issuer and the “springloading”

problem
§ 3:19 Reliance and the “big boy letter”
§ 3:20 Insider gifting

CHAPTER 4. TIPPER AND TIPPEE LIABILITY
§ 4:1 Overview
§ 4:2 Development of the law
§ 4:3 —Court’s opinion in Dirks
§ 4:4 —Justice Blackmun’s dissent
§ 4:5 —A critique of Dirks
§ 4:6 The Salman Case
§ 4:7 What constitutes a breach by the insider?
§ 4:8 Circumstantial evidence
§ 4:9 Conduct and state of mind of the tippee—Direct tippees
§ 4:10 Tippee state of mind
§ 4:11 Remote tippees—Available theories
§ 4:12 Theory applied
§ 4:13 Must there be both tipper and tippee liability in every case?
§ 4:13.50 Gifting as a Constructive Tip
§ 4:14 False tips

CHAPTER 5. MATERIAL NONPUBLIC INFORMATION
§ 5:1 Overview
§ 5:2 Materiality—Materiality determination
§ 5:3 Types of material information
§ 5:4 Nonpublic information
§ 5:5 Scienter
§ 5:6 Insider trading and the internet

CHAPTER 6. MISAPPROPRIATION THEORY
§ 6:1 Overview
§ 6:2 Evolution of the theory—The pre-O’Hagan history
§ 6:3 The Supreme Court’s O’Hagan decision
§ 6:4 Nature of the fraud—Breach of duty
§ 6:5 The materiality standard

INSIDER TRADING

xx



§ 6:6 Fiduciary relationships—Employment settings and “shadow trading”
§ 6:7 Other relationships—The road to Rule 10b5-2
§ 6:8 Injury to the source of the information
§ 6:9 —Reputational injury
§ 6:10 —Property
§ 6:11 —Limits of the misappropriation theory
§ 6:12 Scienter under the misappropriation theory
§ 6:13 Tippers and tippees
§ 6:14 Deception without a breach of fiduciary duty
§ 6:15 High Frequency and “Big Data” Trading as Insider Trading
§ 6:16 Crypto insider trading

CHAPTER 7. TRADING WHILE IN POSSESSION OF
INFORMATION RELATING TO A TENDER OFFER
§ 7:1 Overview
§ 7:2 Abstain or disclose requirement
§ 7:3 —‘‘Substantial step’’ toward commencement
§ 7:4 —Trading by another person
§ 7:5 —Material nonpublic information
§ 7:6 —Source of the information
§ 7:7 —Knowledge of the tender offer
§ 7:8 Exceptions
§ 7:9 Prohibition against tipping
§ 7:10 Validity of the rule

CHAPTER 8. GOVERNMENTAL ENFORCEMENT OF
THE INSIDER TRADING PROHIBITION
§ 8:1 Overview
§ 8:2 Civil penalty—Primary liability
§ 8:3 Secondary liability
§ 8:4 —Principal liability
§ 8:5 —Controlling person liability
§ 8:6 — —Limitation: Controlling persons generally
§ 8:7 — —Broker-dealers and investment advisers
§ 8:8 —Aiding and abetting
§ 8:9 Injunctions, disgorgement, and bar orders
§ 8:10 —Injunctions
§ 8:11 —Disgorgement
§ 8:12 —Bar orders
§ 8:13 Criminal prosecutions—Federal securities laws
§ 8:14 Mail and wire fraud
§ 8:15 Criminal RICO
§ 8:16 Double jeopardy
§ 8:17 Other enforcement mechanisms: Administrative proceedings

CHAPTER 9. PRIVATE RIGHTS OF ACTION
§ 9:1 Introduction
§ 9:2 Classical theory
§ 9:3 —Standing
§ 9:4 Abstain or disclose theory—Measure of damages

TABLE OF CONTENTS

xxi



§ 9:5 —Procedural problems
§ 9:6 —Cumulative effect
§ 9:7 Misappropriation theory—Recovery by marketplace traders
§ 9:8 Recovery by the ‘‘Owner’’ of the information—Section 20A(d)
§ 9:9 Case law
§ 9:10 Rule 14e-3
§ 9:11 Civil RICO
§ 9:12 —‘‘Fraud in the sale of securities’’
§ 9:13 —‘‘Pattern of racketeering activity’’
§ 9:14 —Enterprise requirement
§ 9:15 —Injury
§ 9:16 —Summary
§ 9:17 Impact of the Private Securities Litigation Reform Act of 1995 on insider

trading actions
§ 9:18 —Class action reform
§ 9:19 —Pleading requirements
§ 9:20 —Safe harbor for forward looking information
§ 9:21 —Proportionate liability

CHAPTER 10. RECOVERY BY THE ISSUER: SECTION
16(B) AND STATE CORPORATION LAW
§ 10:1 Overview
§ 10:2 Section 16(b), and the obligation to report under Section 16(a)
§ 10:3 Section 16(b)—Statutory ‘‘insiders’’ and beneficial owners—Officers and

directors
§ 10:4 —Beneficial owner: Family relationships
§ 10:5 —Beneficial owners: Business relationships
§ 10:6 —Purchase or sale
§ 10:7 — —Unorthodox and issuer transactions
§ 10:8 — —Derivative securities
§ 10:9 —Measure of profits
§ 10:10 —Procedure
§ 10:11 The Sarbanes-Oxley “Disgorgement” Provisions
§ 10:12 State corporation law
§ 10:13 —Common law
§ 10:14 —Statutory regulation

CHAPTER 11. ‘‘GRAY AREAS’’ OF INSIDER TRADING
LIABILITY: INVESTMENT ANALYSTS, NEWS
REPORTERS, STOCKBROKERS, AND FRIENDS AND
RELATIVES OF CORPORATE INSIDERS
§ 11:1 Introduction
§ 11:2 Investment analysts and arbitrageurs
§ 11:3 —‘‘Duty’’ issue
§ 11:4 Material nonpublic information
§ 11:5 ‘‘Expert’’ information networks
§ 11:6 News reporters
§ 11:7 Stockbrokers—Obligations
§ 11:8 Scalping and front-running
§ 11:9 Friends and relatives

INSIDER TRADING

xxii



CHAPTER 12. INSTITUTIONAL LIABILITY FOR
INSIDER TRADING
§ 12:1 Introduction—Issuer disclosure obligations related to insider trading
§ 12:2 Trading on the firm’s behalf—Trading on the basis of the information
§ 12:3 Constructive knowledge
§ 12:4 Trading or tipping solely for personal benefit—Employees of the issuer
§ 12:5 —Penalty liability
§ 12:6 —Preventive steps
§ 12:7 Liability in a private lawsuit
§ 12:8 —Corporate disclosure policy
§ 12:9 Other employers: Banks, accounting firms, and others
§ 12:10 Special problems of law firms
§ 12:11 Tipping on the employer’s behalf
§ 12:12 Regulation FD
§ 12:13 —Whose selective disclosures are covered?
§ 12:14 —Material nonpublic information
§ 12:15 —Covered recipients of the information
§ 12:16 —Intentional versus non-intentional disclosures and the role of scienter
§ 12:17 —Publication
§ 12:18 —The Securities Act exclusion
§ 12:19 —Enforcement and liability
§ 12:20 Broker-dealers and investment advisers

CHAPTER 13. THE HISTORY OF CODIFICATION
EFFORTS FOR INSIDER TRADING LAW
§ 13:1 Introduction
§ 13:2 Legislative proposals in 1987-88—S. 1380
§ 13:3 SEC’s August Proposal
§ 13:4 Reconciliation draft
§ 13:5 Points of controversy
§ 13:6 —Concept of ‘‘wrongfulness’’
§ 13:7 —Privatization
§ 13:8 —Possession versus use: The Chinese Wall problem
§ 13:9 —Material information
§ 13:10 —Investment analysts
§ 13:11 H.R. 2534 and the Reform Effort of 2019

CHAPTER 14. REGULATION OF INSIDER TRADING IN
AN INTERNATIONALIZED SECURITIES MARKETPLACE
§ 14:1 Introduction
§ 14:2 American enforcement abroad
§ 14:3 Extraterritorial scope of American law
§ 14:4 Insider trading regulation in the European Union
§ 14:5 The market abuse regulation—Substantive coverage
§ 14:6 The History of Insider Trading Regulation in Key EU Countries—Great

Britain
§ 14:7 —France
§ 14:8 Insider Trading Regulation in Key EU Countries—Germany
§ 14:9 Switzerland
§ 14:10 Commonwealth countries—Canada

TABLE OF CONTENTS

xxiii



§ 14:11 —Australia
§ 14:12 Japan
§ 14:13 China
§ 14:14 Other foreign jurisdictions

Volume 18A

APPENDICES
APPENDIX A. Excerpts from the Legislative History of The Insider Trading

Sanctions Act of 1984
APPENDIX B. Report of the Securities and Exchange Commission to the House

Committee on Energy and Commerce on Dirks v. Securities And
Exchange Commission August 12, 1985

APPENDIX C. Report of Special Committee on Law Firm Policies Relating to
Confidentiality and Safeguarding Inside Information

APPENDIX D. Letter of the Securities and Exchange Commission Proposing New
Insider Trading Legislation: November 18, 1987

APPENDIX E. Excerpts from the Legislative History of the Insider Trading and
Securities Fraud Enforcement Act of 1988

APPENDIX F. Sample Corporate Policy for Officers, Directors and Employees
Regarding Insider Trading

APPENDIX G. Typical Questions (and Suggested Answers) Regarding Insider
Trading by Corporate Officers, Directors and Employees

APPENDIX H. Broker-Dealer Policies and Procedures Designed to Segment the
Flow and Prevent the Misuse of Material Non-Public
Information

APPENDIX I. Ownership Reports and Trading by Officers, Directors and
Principal Security Holders

APPENDIX J. Law Firm Policies Regarding Insider Trading and Confidentiality
APPENDIX K. H.R. 2534—The Reform Effort in 2019
APPENDIX L. Broker-Dealer Internal Control Procedures for High Yield

Securities
APPENDIX M. Excerpts from Report of the SEC’s Division of Investment

Management on the Personal Trading Activities of Investment
Company Personnel (Sept. 1994)

APPENDIX N. Statement of Conference Managers: Private Securities Litigation
Reform Act of 1995

APPENDIX O. Ownership Reports and Trading by Officers, Directors, and
Principal Security Holders

APPENDIX P. SEC Proposed Rules Dealing with Selective Disclosure and Insider
Trading Definitional Issues (Dec. 1999)

APPENDIX Q. Selective Disclosure and Insider Trading File No. S7-31-99

APPENDIX R. SEC Division of Corporation Finance: Compliance and Disclosure
Interpretations—Reg FD and Rule 10b5-1

APPENDIX S. Special Study: Regulation Fair Disclosure Revisited

APPENDIX T. SEC Final Rules Dealing with Insider Trades During Pension
Fund Blackout Periods (Jan. 2003)

INSIDER TRADING

xxiv



APPENDIX U. European Union Directive on Insider Dealing and Market Abuse
APPENDIX V. Speech by SEC Staff: Remarks Before the Australian Securities

and Investments Commission 2008 Summer School: U.S.
Experience of Insider Trading Enforcement

APPENDIX W. Salman v. U.S.
APPENDIX X. Securities and Exchange Commission

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxv


