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§ 15:18 Economic damages: damages with specific quantifiable
value

§ 15:19 Economic damages virtually always consider plaintiff’s
earnings and capacity

§ 15:20 Economic damages include plaintiff’s medical &
rehabilitation cost

§ 15:21 Economic damages are lessened for preexisting conditions

§ 15:22 Economic damages include incidental property losses

IV. NON-ECONOMIC DAMAGES

§ 15:23  Checklist for non-economic damages

§ 15:24 Non-economic damages cover intangible elements

§ 15:25  Recovery of future non-economic damages can be sought
§ 15:26 Understanding the terminology

§ 15:27 Damages for pain and suffering

§ 15:28 Damages for life activities losses

§ 15:29 Damages for emotional harms

§ 15:30 Non-economic damages include derivative claims of losses
§ 15:31 Non-economic damages are now subject to the Ohio caps
§ 15:32 Non-economic damage caps have certain exceptions

§ 15:33 Non-economic damages are hard to quantify

V. PUNITIVE DAMAGES
§ 15:34  Checklist for punitive damages
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§ 15:35
§ 15:36
§ 15:37
§ 15:38
§ 15:39
§ 15:40
§ 15:41

§ 15:42
§ 15:43
§ 15:44
§ 15:45

§ 15:46

Punitive damage awards have been rare in Ohio

Punitive damages must fit the constitutional limitations

Post-2005 case punitive damage procedures

Procedures constrain punitive damage awards

Punitive damage appeals procedures favor reversal

Punitive damages are subject to Ohio caps

Punitive damages are further limited for smaller
businesses

Punitive damages may be eliminated for many
prescription drugs

The failed effort to exclude fraudulent drug filings from
punitive damages

Punitive damages may be barred for some nonprescription

drugs

Punitive damages may be barred for federally regulated
products

Fraud on federal regulators in non-drug cases

VI. OTHER CHALLENGES

§ 15:47
§ 15:48
§ 15:49
§ 15:50
§ 15:51
§ 15:52
§ 15:53
§ 15:54
§ 15:55
§ 15:56
§ 15:57

Checklist for other challenges or reduction to damages
Subrogation and damages awards are contract-derived
Juries must be told of damages’ tax-free status
Damages may be paid through structured settlements
Remedy of medical monitoring payments
Governmental immunity from damage claims
Indemnification for damages

Contribution in damages

Equitable subrogation claims

Collateral sources

Proof supporting attorney’s fee awards

CHAPTER 16. PREMISES LIABILITY

§ 16:1
§ 16:2
§ 16:3
§ 16:4
§ 16:5
§ 16:6
§ 16:7
§ 16:8
§ 16:9
§ 16:10
§ 16:11
§ 16:12
§ 16:13
§ 16:14
§ 16:15
§ 16:16
§ 16:17
§ 16:18

Bases for premises liability
Commercial lessor exclusion

Host obligations

Invitee status

Licensees

Utility obligations

Landlords and tenants

Proof of a defect

Negligence per se

Trespass & premises liability
Summary judgment

Res ipsa loquitur

Duty of the site owner

Premises owner’s standards of care
Defense of open and obvious risks
“Two-inch” measure of walkway risks
Degree of owner’s knowledge
Obviousness of danger—No duty to protect
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§ 16:23
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§ 16:26
§ 16:27
§ 16:28
§ 16:29
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§ 16:31
§ 16:32
§16:33
§ 16:34
§ 16:35
§ 16:36
§ 16:37
§ 16:38
§ 16:39
§ 16:40
§ 16:41
§ 16:42
§ 16:43
§ 16:44
§ 16:45
§ 16:46
§ 16:47
§ 16:48
§ 16:49
§ 16:50
§ 16:51
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§ 16:53
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Effect of legal duties

Proof of negligence

Premises liability—Exceptions

Findings of no landowner obligations

Ice & snow injury cases

Liability for animals

Liability for subcontractors

Duty to frequenters

Premises owner liability for third party criminal acts
No liability for obvious hazards on the premises
Inherently dangerous premises

Attendant circumstances

Pedestrian safety issues

Observable hazards

Obviousness of the hazard

Premises liability under “negligence per se” doctrines
Signage issues

Property abutting sidewalks

Evidence of prior accidents

Contractors and premises liability
Evidentiary issues in premises liability cases
Public entity liabilities and immunities
Municipal roadway immunity

Knowledge of the dangerous condition
Identification of hazards

Tavern liability

Recreational user exemptions

Proof of proximate cause

Burdens of proof

Defense of assumption of risk

Site-related nuisances

Assault cases

Exposures to toxic substances in a building
Punitive damages

Respondeat superior

CHAPTER 17. PREJUDGMENT INTEREST
AND COSTS—POST-JUDGMENT REVIEW AND

MOTIONS

§17:1 Overview of post-judgment awards

§17:2 Overview of prejudgment interest

§17:3 Procedural prerequisites to a prejudgment interest
award—Motion for prejudgment interest; timeliness;
request for hearing

§17:4  —Hearing on motion mandatory; burden of proof

§17:5 —Discovery issues; in camera inspection

§17:6 —Prejudgment interest award mandatory if conditions met

§17:7 —Appealability of discovery order; standard of review

§17:8 —Date of accrual of interest

§17:9 Effect of setoffs upon interest awards
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§ 17:10

§17:11
§17:12

§17:13

§17:14
§17:15
§ 17:16
§ 17:17
§ 17:18
§17:19
§17:20
§17:21
§17:22
§17:23
§ 17:24
§ 17:25
§ 17:26
§ 17:27

§ 17:28
§ 17:29
§ 17:30
§17:31
§17:32
§17:33
§17:34
§17:35

Good faith—Definition of “lack of good faith effort to
settle”

—PFactors that may be considered in measuring good faith

Proof of elements of “lack of good faith effort to settle”—
Cooperation in discovery proceedings

—Evaluation of risk—Defendant’s failure to rationally
evaluate the case

— —Insurance company in-house counsel as witness

— —C(Claims manager or adjuster as witness

— —Insurance company “peer review committees”

— —Obtaining the committee’s report

— —“Reserve” history

— —Insurance re-evaluation immediately prior to trial

— —Plaintiff’s counsel’s evaluation of the case

—Delays of the proceedings

—Monetary settlement efforts by plaintiff and defendant

Review of prejudgment interest issues

Preparing for hearing on prejudgment interest motion

Checklist for examination of claims adjuster as witness

Checklist for examination of defense counsel

Motion for prejudgment interest with request for oral
hearing form

Duces tecum for prejudgment interest form

Examination of witnesses at prejudgment interest hearing

—Plaintiff's examination of defense counsel

—Plaintiff's examination of claims manager

Motion for costs—Overview

Costs—Deposition fees

—Attorney’s fees

Offer of judgment or confession of judgment

CHAPTER 18. EVALUATING AND
NEGOTIATING SETTLEMENT

I. TEXT

§18:1 Introduction to settlement—Systematic approach

§18:2 Introduction to settlement assessment—Aspects of case
assessment and valuation

§18:3 —Determination of economic damages

§18:4 —Determination of non-economic damages

§ 18:5 —dJury verdicts and reported settlements

§ 18:6 —Cost of trial preparation and presentation

§18:7 —Insurance coverage

§18:8 Introduction to settlement negotiation—Authority

§ 18:9 —Initial Demand

§ 18:10 —Initial settlement offer

§ 18:11 —Lump sum payments, structured settlements, deferred
settlements

§ 18:12 —Timing of settlement discussions

§ 18:13 —Accepting a settlement offer
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§ 18:14 —Accepting settlement proceeds
§ 18:15 Settlement negotiation—Evid. R. 408
§ 18:16 —Mediation discussions privilege

II. FORMS

§ 18:17 Sample initial demand letter

§ 18:18 Sample letter confirming terms of settlement

§ 18:19 Sample settlement agreement for one individual’s claims
§ 18:20 Sample closing statement to client
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