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§ 4:400 — —Existence of intermediary may affect designer/

manufacturer liability
§ 4:401 — —Possible indemnification
§ 4:402 — —Designer not manufacturer
§ 4:403 — —Design copied
§ 4:404 —Statutory provisions
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§ 4:418 — —Naming all possible wrongdoers
§ 4:419 — —Not adopted in Texas
§ 4:420 —Market share liability
§ 4:421 — —Rationale
§ 4:422 — —Apportionment of liability
§ 4:423 — —Defendant’s burden re causation
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§ 4:425 —Concert of action
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causing injury
§ 4:429 —Dissolved corporation and successor liability
§ 4:430 — —Liability upon merger
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§ 4:459 —Obviousness
§ 4:460 —Preemption
§ 4:461 — —Consumer Product Safety Act
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§ 4:464 — —Negligence
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§ 4:467 —Puffing
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§ 4:470 —Failure to read warning
§ 4:471 Investigation and development of factual evidence
§ 4:472 —Product information
§ 4:473 —Design and manufacturing information
§ 4:474 — —Alternative design
§ 4:475 —Marketing and labeling of product
§ 4:476 —Remedial measures
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§ 4:502 — —Inspection of scene/product

G. MEDICAL NEGLIGENCE
§ 4:503 Medical negligence
§ 4:504 Potential defendants
§ 4:505 Health care liability claims
§ 4:506 Elements of cause of action
§ 4:507 —Doctor-patient relationship required
§ 4:508 Average standard of care
§ 4:509 —Necessity of expert testimony
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§ 4:511 —Patient sensitivities
§ 4:512 —Circumstances which affect determination of

standard of care
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care
§ 4:514 — —Mistake in judgment
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§ 4:526 — —Rebuttable presumption
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§ 4:528 —Cause of action
§ 4:529 — —Proximate cause
§ 4:530 — —Summary judgment
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consent
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§ 4:533 —Minors
§ 4:534 —Consent to emergency procedure
§ 4:535 —Consent to surgery
§ 4:536 Expert reports
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§ 4:538 —Effect of failure to comply with report requirement
§ 4:539 — —Deficient reports; good faith effort
§ 4:540 —Report is inadmissible
§ 4:541 —Discovery is stayed until report is served
§ 4:542 Damages
§ 4:543 —Wrongful conception, wrongful pregnancy, or

unwanted pregnancy
§ 4:544 —Wrongful birth, wrongful pregnancy, or wrongful

life
§ 4:545 —Exemplary or punitive damages
§ 4:546 —Infection
§ 4:547 Defenses
§ 4:548 —Lack of negligence and no proximate cause or no

duty
§ 4:549 —Acceptable medical standards followed
§ 4:550 —Honest mistake in judgment
§ 4:551 —Actual or implied consent
§ 4:552 —Contributory negligence of patient
§ 4:553 —Actions arising from certain pregnancy
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II. CHECKLISTS
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§ 4:555 Checklist; investigation of inadequate-security case
§ 4:556 Checklist; theories of recovery in automobile collision
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III. FORMS
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§ 5:6 —“General” damages
§ 5:7 —“Special or consequential” damages
§ 5:8 — —Requirement of pleading
§ 5:9 — —Loss of business profits
§ 5:10 — —Loss of use
§ 5:11 —Past, present, and future damages
§ 5:12 — —Discounted to present value
§ 5:13 — —Jury vs. judge determinations
§ 5:14 —Effect of death prior to full payment
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§ 5:21 — —Calculation
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§ 5:32 — —Distinction from usual two-sided lawsuits
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§ 5:44 —Fraud, malice or gross negligence—Gross negligence
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§ 5:74 Medical expenses
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§ 5:77 — — —Medical bills
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§ 5:78 — — —Prove-up affidavits
§ 5:79 — — —Claimant’s treating physician
§ 5:80 — — —Other providers
§ 5:81 — — —Expert opinion from other physicians
§ 5:82 — — —Medical reports
§ 5:83 — — —Plaintiff’s testimony
§ 5:84 — —No offset for expenses paid by “collateral
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§ 5:91 — —Evidence supporting future medical claims
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§ 5:107 — — —Compare federal practice
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TEXAS PERSONAL INJURY

l



§ 5:114 — — —Past profits as evidence of damages
§ 5:115 — — —Diminished earnings as evidence of damages
§ 5:116 —Proving loss of future earnings
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§ 5:153 — —Impaired enjoyment of life
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IV. COORDINATING DISCOVERY FOR
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§ 10:280 — —Mandatory versus discretionary matters
§ 10:281 — —Converting discretionary matters into

mandatory judicial notice matters
§ 10:282 — — —Notice to adverse party
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matter of law
§ 10:313 — —Statute of limitations
§ 10:314 — —Contributory negligence and summary

judgment
§ 10:315 — —Release of liability and summary judgment
§ 10:316 — —Expert’s affidavit in malpractice case
§ 10:317 — — —Insufficient affidavit
§ 10:318 — — —Conclusory or speculative affidavits
§ 10:319 Procedure, generally
§ 10:320 Motion and supporting affidavits
§ 10:321 —Sham affidavits
§ 10:322 —Admissible evidence
§ 10:323 —Form of affidavits
§ 10:324 —Burden on moving party
§ 10:325 —Need to file affidavits or other discovery materials

in response
§ 10:326 —Time
§ 10:327 — —Deadline for motion and papers
§ 10:328 — — —Adding grounds to motion
§ 10:329 — — —Computing 21 days
§ 10:330 — —Deadline for opposing papers
§ 10:331 — —Noncompliance with rule deadlines
§ 10:332 Discovery concerns
§ 10:333 Amendment of petition after defendant moves for

summary judgment

V. FINAL PREPARATION
§ 10:334 Generally
§ 10:335 Organizing files for trial
§ 10:336 —Eliminate nontrial materials
§ 10:337 —Organize trial-related materials
§ 10:338 — —Pleadings

TABLE OF CONTENTS

xxvii



§ 10:339 — —Correspondence
§ 10:340 — —Discovery
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raised by the pleadings
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