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11:1 Basics of Rule 11
11:2 Purpose of Rule 11

II Applicability of Rule 11
11:3 Non-discovery papers filed in a civil action; not for
misconduct generally
11:4 Jurisdiction to sanction
11:5 Removed cases
11:6 Appellate proceedings
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IIT The Signing Requirement
11:7 All papers must be signed
11:8 Form of the signature
11:9 Electronic filing
11:10 Verification of pleadings not required
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IV Presenting Paper to Court Certifies Purpose and Content

11:11 Signing, filing, or submitting

11:12 Later advocating

11:13 Warranties of purpose and content; duty of reasonable
Inquiry

§ 11:14 Objective standard controls

§ 11:15 Compliance measured at time of filing; no continuing

obligation or duty to withdraw
§ 11:16 Warranties apply to claims and defenses individually
§ 11:17 No “my client made me do it” defense
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V Warranty of No Improper Purpose

11:18 Not submitted for any improper purpose

11:19 Multiple purposes

11:20 Relation between improper purpose and legal or factual
frivolousness
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VI Warranty That Legal Contentions Have Merit
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Warranted by existing law
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court



TaBLE oF CONTENTS

§ 11:55 Claim dismissed by the court before the 21-day period
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11:62 Nonmonetary directives
11:63 Penalties paid to the court
11:64 Attorney’s fees
XIV Amount of Sanctions and Limits
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11:74 Inherent powers
11:75 Significance of availability of non-Rule 11 sanctions
11:76 Notice and opportunity to be heard
11:77 State law claims based on misuse of the judicial process

XVI Appellate Review of Rule 11 Sanctions

§ 11:78 After final judgment

§ 11:79 Court still deciding sanctions issues after entering final
judgment

§ 11:80 Abuse of discretion standard of review

Rule 12. Defenses and Objections: When and How Presented; Motion

for Judgment on the Pleadings; Consolidating Motions;
Waiving Defenses; Pretrial Hearing

(Yol o iV o] R LR LR
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I Overview
§ 12:1 The big picture of Rule 12

II Due Date for Serving an Answer
§ 12:2 Due date for most defendants
§ 12:3 TUnited States as defendant

XXV
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12:4 Individual capacity suits against United States officers and
employees

12:5 Due date for answers to crossclaims and counterclaims

12:6 Due date for replies

12:7 Relation to Rule 6 time-counting rules

12:8 Rule 12(a) deadlines apply when state methods of service
are used

12:9 Failure to timely answer

12:10 Responding to amended pleadings

IIT Availability and Effect of Pre-Answer Motions

12:11 Rule 12(b) defenses may be asserted by pre-answer motion

12:12 Timely Rule 12(b) motion tolls the time to answer

12:13 Filing of Rule 12 motion with tolling effect precludes
default

12:14 Early summary-judgment motion may also toll the time to
answer

12:15 Tolling under Rule 12(a)(4) and amended pleadings

12:16 Rule 12(e) and Rule 12(f) objections must be asserted
before answering; tolling effect

IV Motion to Dismiss for Lack of Subject-Matter Jurisdiction

LOP 0P LN LR LOR 0P LOR LR
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XXV

12:17 Types of challenges

12:18 —Facial challenges

12:19 —Factual challenges

12:20 Relation to Rule 7.1

12:21 Determining jurisdictional facts

12:22 Standard of review

12:23 Confusion with merits-based challenges

12:24 Other types of challenges to federal subject-matter
jurisdiction

12:25 Effect of dismissal for lack of subject-matter jurisdiction

12:26 Subject-matter jurisdiction is always open to review at any
time

12:27 Remand or transfer instead of dismissal

V Motions to Dismiss for Lack of Personal Jurisdiction

12:28 Standard vehicle for raising personal jurisdiction challenge;
alternatives

12:29 Forfeiture

12:30 Court should not raise sua sponte

12:31 Prima facie analysis on paper submissions

12:32 Court may take evidence and make findings; evidentiary
hearings

12:33 Burden of proof

12:34 Jurisdictional discovery

12:35 Appellate review

12:36 Relation to Rule 4(k)

12:37 Option to transfer
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VI Motions to Dismiss for Improper Venue
12:38 Standard method for challenging venue
12:39 Option to transfer under § 1406
12:40 Procedure on Rule 12(b)(3) motion
12:41 Forfeiture
12:42 Not to be used to enforce forum selection clauses

VII Motions to Dismiss Based on Defective Process or
Insufficient Service of Process

12:43 Defects in the summons

12:44 Defects in the manner of service

12:45 Procedure on Rule 12(b)(5) motions

12:46 Discretion to quash and order proper service

12:47 Forfeiture

12:48 Standard of review

VIII Motions to Dismiss for Failure to State a Claim Upon
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§

Which Relief May be Granted

12:49 Challenge to the sufficiency of the complaint

12:50 Challenges based on affirmative defenses

12:51 Procedure on the motion

12:52 Incorporated documents may trump inconsistent
allegations

12:53 Partial motions permitted

12:54 Deferring ruling to allow discovery to support the pleadings

12:55 Filing of Rule 12(b)(6) motion does not automatically stay
discovery

12:56 Timing of the motion

12:57 No oral hearing required

12:58 Sua sponte dismissals

12:59 Unopposed motions

12:60 Amendment as of right before dismissal

12:61 Seeking leave to amend while opposing the Rule 12(b)(6)
motion

12:62 “Standing on the complaint” and then seeking leave to
amend if dismissed

12:63 Amendment after dismissal

12:64 Converting the Rule 12(b)(6) motion to one for summary
judgment

12:65 Judicial screening of in forma pauperis complaints and
prisoner complaints

IX Motions to Dismiss for Failure to Join an Indispensable

§
§
§

§

Party
12:66 Basis for a Rule 12(b)(7) motion
12:67 No forfeiture; effect of failure to timely raise
12:68 Procedure on the motion

X Motions for More Definite Statement
12:69 Purpose of Rule 12(e)

XxXVil
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12:70 Only applies to pleadings
12:71 Relation to Rule 8 pleading standards and Rule 12(b)(6)
12:72 Application in civil rights litigation
12:73 Procedure under Rule 12(e)
XI Motions to Strike
12:74 Purpose of Rule 12(f)
12:75 Discretionary but disfavored
12:76 Matters that are redundant, immaterial, impertinent, or
scandalous
12:77 Affirmative defenses
12:78 As applied to aspects of the plaintiff’s claim
12:79 Only applies to pleadings
12:80 Summary-judgment affidavits
12:81 Timing
12:82 Striking as a sanction or for noncompliance with local rules

XII Consolidation of Pre-Answer Objections and Defenses

o ciVocl won R LR Lo

§
§

12:83 Ordinarily get just one pre-answer motion under Rule 12

12:84 Rule 12(g) does not apply to non-Rule 12 motions

12:85 Additional Rule 12 motion allowed for newly available Rule
12 defenses and objections

12:86 Amendments to complaint may or may not trigger a second
Rule 12 motion

12:87 Rule 12(g) not always enforced strictly

12:88 Rule 12(h)(2) preserves a “fails to state a claim” defense
but does not override Rule 12(g)’s consolidation
requirement

12:89 Court may permit amendment of Rule 12 motion to avoid
forfeiture

12:90 Consolidation and forfeiture rules are defendant specific

XIIT Waiver and Preservation of “Pre-Answer” Objections and

«on VoclVo iV od] Yo cRVoc) Poclvoq] Yo cVocl

XXViii

Defenses

12:91 Scope and structure of Rule 12(h)

12:92 Four “disfavored” defenses waived if omitted from “first
response”

12:93 No strict 21-day deadline to raise disfavored defense

12:94 Even if initially raised properly, “disfavored” defenses can
still be lost for other reasons

12:95 Defense of failure to state a claim preserved

12:96 —Relation to Rule 12(g) and the consolidation
requirement

12:97 “Rule 12(b)(6)” motion filed after the answer

12:98 Relation between 12(h)(2) and summary judgment

12:99 Defense of failure to join a Rule 19 indispensable party
preserved

12:100 Subject-matter jurisdiction never waived or forfeited

XIV Judgment on the Pleadings
12:101 Purpose and standards
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12:102 Defendant motions

12:103 Plaintiff motions

12:104 Converting a Rule 12(c) motion to one for summary
judgment

12:105 Timing

13. Counterclaim and Crossclaim

I Counterclaim Basics
13:1 Two types of counterclaims
13:2 Counterclaim defined
13:3 Any relief can be sought
13:4 Rule 13 does not confer jurisdiction

II Compulsory Counterclaims under Rule 13(a)

13:5 Compulsory counterclaim barred in later action

13:6 Same transaction or occurrence

13:7 For compulsory counterclaim bar to apply, the plaintiff in
the second action must be suing someone who was an
“opposing party” in the first action

13:8 No compulsion until responsive pleading is filed

13:9 Rule-based exceptions

13:10 Counterclaims maturing or acquired after pleading

13:11 Patent infringement

13:12 State counterclaim rules and claim forfeiture

III Permissive Counterclaims under Rule 13(b)
13:13 Permissive defined; pleader’s option

IV Counterclaim Procedure

13:14 Assert in answer or other pleading

13:15 Plaintiff must respond

13:16 Assert in amended pleading if omitted

13:17 Asserting counterclaims when answering an amended
complaint

13:18 Counterclaims adding new parties

13:19 Counterclaims in reply to counterclaims

13:20 After-acquired counterclaims

13:21 Assertion of counterclaim does not waive jurisdictional
defenses

V Crossclaims under Rule 13(g)
13:22 Crossclaims against a coparty
13:23 Same transaction or occurrence
13:24 Indemnity or contribution
13:25 Asserted in a pleading
13:26 Permissive
13:27 Crossclaims can trigger other joinder rules; joinder of
additional parties
13:28 Crossclaim defendant must respond

VI Relation to Jurisdiction
13:29 Subject-matter jurisdiction required

XXIX
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13:30 Supplemental jurisdiction and compulsory counterclaims

13:31 Supplemental jurisdiction and permissive counterclaims

13:32 Supplemental jurisdiction and mandatory or discretionary
decline over counterclaims

13:33 Supplemental jurisdiction and setoff claims

13:34 Supplemental jurisdiction and crossclaims.

13:35 Supplemental jurisdiction and Rule 13(h) additional parties

13:36 Personal jurisdiction

13:37 Sovereign immunity

VII Relation to Other Judicial Efficiency Doctrines
13:38 Preclusion doctrines
13:39 Filing new action in federal court instead of asserting
counterclaim
13:40 Abstention pending resolution of parallel state-court action

VIII Relation to Other Rules
13:41 Relation to Rule 21 severance
13:42 Separate trials; separate judgments
14. Third-Party Practice

I Impleader Scope and Purpose
14:1 Joining a new party to assert a derivative liability claim
14:2 No “him, not me” claims
14:3 Same transaction not enough
14:4 “Inchoate” claims allowed
14:5 Derivative liability when the original claim is for a
declaratory judgment
14:6 Impleader is optional
14:7 Impleader serves the goals of efficiency and consistency
14:8 Impleader lies within the judge’s discretion
14:9 Legal basis for derivative liability

II Impleader Mechanics

14:10 Any defending party may implead

14:11 Impleader brings in a new party

14:12 Impleader requires a summons and a third-party complaint

14:13 Timing; when leave of court is needed

14:14 Third-party defendant must respond or risk default

14:15 Motion to strike, sever, or separately try

14:16 Challenging whether impleader was proper

14:17 Third-party defendant may assert original defendant’s
defenses

14:18 Impleader can be the platform for joinder of additional
claims and parties

14:19 Claims between third-party defendant and original plaintiff

IIT Jurisdiction Over the Third-Party Plaintiff’s Claims
14:20 Subject-matter jurisdiction
14:21 Supplemental jurisdiction
14:22 Impleader of “nondiverse” party does not destroy diversity
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§ 14:23 Jurisdiction over “add on” claims
§ 14:24 Personal jurisdiction
§ 14:25 Venue

IV Subject-Matter Jurisdiction Over Claims Following from the

§
§
§
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14:26
14:27
14:28

14:29
14:30

14:31
15.

15:1
15:2
15:3
154
15:5

15:6
15:7

15:8
15:9
15:10

15:11
15:12

§ 15:13
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15:14
15:15

15:16
15:17
15:18
15:19

15:20

15:21
15:22

Impleader Claim
Subject-matter jurisdiction
Supplemental jurisdiction in federal question cases
Supplemental jurisdiction in diversity cases

V Relation to Preclusion
Between main action and impleader claim
When the derivative liability claim is litigated separately

VI Admiralty
Expanded impleader in admiralty
Amended and Supplemental Pleadings

I General Practice and Policy

Rule 15 applies only to pleadings

Structure of Rule 15

Liberal amendment policy

Superseding effect of amended pleading

No need to replead claims dismissed with prejudice to
preserve appeal

Preferred form of amended pleading is whole document

Defendant’s right and duty to respond to an amended
complaint

Responding to an amended complaint with a Rule 12 pre-
answer motion

Repleading counterclaims when responding to an amended
complaint

No need for the plaintiff to respond to an amended answer

Relation to Rule 16 scheduling order

Relation to voluntary dismissal under Rule 41(a)

II Amendments “As a Matter of Course”
Opportunity to make one amendment without permission
or consent
Period to amend the complaint once as a matter of course

Extension of time to respond to Rule 12 motion might not
extend time to amend as a matter of course

Period to amend the answer once as a matter of course
Relation to Rule 16 scheduling order deadline
Multiple defendants

Effect of an amended complaint on a pending Rule 12(b)(6)
motion

Amendment as of right after amending with party consent
or leave of court

Amendment as of right after dismissal

Amendment as of right after removal

XXX1
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§ 15:23 Counterclaims in response to amended complaint
§ 15:24 New affirmative defenses in response to amended
complaint
§ 15:25 Adding new parties; relation to Rule 21
IIT Amendments by Written Consent of the Adverse Party
§ 15:26 Amendments by written consent, generally
§ 15:27 Court’s ability to refuse amended pleading
IV Amendments with Leave of Court
15:28 Liberal amendment policy
15:29 Court’s discretion
15:30 Leave to amend factor: delay
15:31 Leave to amend factor: prejudice
15:32 Leave to amend factor: futility
15:33 Successive requests for leave to amend
15:34 Amendments that would destroy jurisdiction
15:35 Leave to amend is sought by motion
15:36 Attaching a copy of the proposed amended complaint
15:37 Requests made in briefs
15:38 Amendments filed without having sought leave
15:39 Court generally has no duty to grant leave sua sponte
15:40 Court may condition leave to amend

15:41 Seeking leave to amend when a Rule 12(b)(6) motion to
dismiss is filed

15:42 Standing on the original complaint

15:43 Granting leave to amend before dismissal is not a PLRA
strike

15:44 Leave to amend after dismissal of complaint but before
final judgment

15:45 Leave to amend after final judgment

15:46 Leave to amend after dismissal without prejudice

15:47 Leave to amend after grant of summary judgment

15:48 Leave to amend after scheduling order deadline has passed

15:49 Leave to amend before trial but after the Rule 16(e) final
pretrial order has been entered

15:50 Motions seeking leave to add or drop a party

V Trial Amendments
15:51 Two situations covered by Rule 15(b)
15:52 Issues tried without objection
15:53 Court may—but need not—conform the pleadings
15:54 Court’s options when an objection is made
15:55 Standard of review
15:56 Relation to pretrial order under Rule 16(e)
15:57 Application to pretrial proceedings

VI Overview of Relation Back and Rule 15(c)
§ 15:58 Function of Rule 15(c)

LOR 0N LOP YR LOR 0P LOR LR LR DR LOR LOR LR DR

[Zo i od]

LOn 0P 0P LN LR Pogl

[Zeq)

LOR 0N LOP LR LR 0P LR

XXX11



TaBLE oF CONTENTS

§
§
§
§
§
§
§

Poclvoql

LOn OB LOR O

LOR Y0P LOR LOR LOR LR «on LOP LOP 0P LOR LOR LOR LD LR

LON 0P LOR LOR O LR

15:59

15:60
15:61
15:62
15:63
15:64
15:65

15:66
15:67

15:68
15:69
15:70
15:71

15:72
15:73
15:74
15:75
15:76
15:77
15:78
15:79

15:80

15:81
15:82
15:83
15:84
15:85
15:86
16.

Relation back often invoked when party seeks leave to
amend under Rule 15(a)

Relation back and amendments made as of right

Renumbered in 2007 restyling

Relationship between Rule 15(c)(1)’s subsections

Relation back must be both needed and helpful

What the amended complaint can relate back to

Standard of review of relation back decisions

VII Relation Back Under Rule 15(c)(1)(A)

Relation back as permitted by underlying limitations law

Relation back under Rule 15(c)(1)(A) often is broader than
under (¢)(1)(B) or (¢)(1)(C)

VIII Relation Back Under Rule 15(c)(1)(B)

Relation back of new claims against the existing parties

Common core of operative facts

Fair notice is the touchstone of relation back

Notice provided by sources other than the complaint

IX Relation Back Under Rule 15(c)(1)(C)
Relation back of claim against new parties
Three requirements
Notice required for relation back under Rule 15(c)(1)(C)
Absence of prejudice
Mistake of identity
“Doe” defendants
Replacing versus adding defendants
Relation back in suits against the United States and its
agencies and officers
Relation back involving new plaintiffs

X Supplemental Pleadings
Applies to events occurring after the initial complaint
Leave always required; factors considered
Not contingent on viability of original pleading
Relation to Rule 15(c)
Relation to exhaustion requirement for prisoner claims
Relation to Rule 16(b)

Pretrial Conferences; Scheduling; Management

I Overview

16:1 Pretrial case management

16:2
16:3
16:4
16:5
16:6
16:7

IT Pretrial Conferences Generally
Active case management
Practice varies widely
Number of conferences
Timing of different types of conferences
Subjects courts may address at a pretrial conference
Managing and coordinating discovery and dispositive
motion practice

XXX1i1
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16:8
16:9
16:10
16:11
16:12

16:13

16:14
16:15

16:16
16:17
16:18
16:19
16:20
16:21
16:22
16:23

16:24
16:25
16:26
16:27
16:28
16:29
16:30
16:31
16:32
16:33

16:34
16:35
16:36

16:37
16:38

16:39
16:40
16:41
16:42
16:43

16:44

FepErRAL RuULES oF CiviL PROCEDURE

Creative case management

Lone Pine orders

Streamlining the merits

Who must attend pretrial conferences

Inherent authority to order parties to engage in settlement
activities

Court should enter pretrial order after the conference

IIT Scheduling Conferences

Relation to pretrial conference framework generally

Scheduling conference is strongly recommended but not
required

How the scheduling conference is conducted

Preference for and benefits of a “live” conference format

Who must attend the scheduling conference

Alternatives to scheduling conference

Timing of scheduling conference

Coordination with Rule 26(f) planning conference

Electronic discovery issues

Privilege issues and Evidence Rule 502

IV Scheduling Orders
Required unless exempted by local rule
When it must be issued
Deadlines set in the scheduling order
Pre-motion conferences for discovery disputes
Court has broad power to set and enforce deadlines
Modification for good cause
Effect of stipulations
Sanctions for disobeying the scheduling order
Relation to amendments under Rule 15(a)
Relation to extending deadlines under Rule 6(b)

V Settlement and ADR
Rule 16 confers no new authority
Authority conferred by ADR Act of 1998 and local rules
Sanctions for not participating in activities covered under
Rule 16
Requiring someone with full settlement authority to attend

Inherent authority to require ADR beyond what is now
listed in Rule 16

VI Final Pretrial Conference
Purpose and practice
Subjects to be addressed
Pre-conference submissions
Relation to Rule 26(a)(3) pretrial disclosures
Who must attend

VII Final Pretrial Order
Supersedes and controls
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§ 16:45 Modified only to prevent manifest injustice
§ 16:46 Witnesses and exhibits not in the pretrial report

VIII Sanctions
16:47 Sanctionable conduct; court’s discretion
16:48 Sanctions by motion or sua sponte
16:49 Types and severity of sanctions
16:50 Other sources of authority to sanction
16.1. Multidistrict Litigation
16.1:1 Scope
16.1:2 Initial management conference
16.1:3 Report for the conference
16.1:4 Initial management order
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TITLE IV. PARTIES (RULE 17 TO RULE 25)
Rule 17. Plaintiff and Defendant; Capacity; Public Officers

I Real Party in Interest
17:1 Purpose of real party requirement
17:2 Holder of the substantive right; governing law
17:3 Illustrative list
17:4 Bankruptcy trustee
17:5 Assignees
17:6 Shareholder derivative suits
17:7 Ways to challenge real party status
17:8 Real party challenges waived if not timely raised; sua
sponte challenge
17:9 Plaintiff’s opportunity to correct real party error
17:10 Reasonable time to correct before dismissal
17:11 Ratification
17:12 Substitution; honest and understandable mistake
17:13 Effect of ratification, substitution, or joinder
17:14 Lack of standing of original plaintiff
17:15 Meeting statutes of limitations

LOP 0P LOR LOR LR O LR LOR Y0P LOR LOR LOR LOR LOR LR

II Capacity to Sue
17:16 Relation to real party in interest status
17:17 Determining capacity to sue
17:18 Capacity is not jurisdictional and can be waived

II Representatives for Minors and Incompetent Persons
17:19 Representative required
17:20 Distinction between next friend and guardian ad litem
17:21 Suing by next friend
17:22 Appointment of guardian ad litem
17:23 Federal standards control appointment of guardian ad
litem
17:24 Duty to inquire into need for guardian ad litem
17:25 Ad litem fees taxed as costs
17:26 Issuing “another appropriate order”
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IV Relation to Jurisdiction
17:27 Diversity generally looks to citizenship of the real party in
interest
17:28 Deeming provisions in diversity suits involving estates,
minors, and incompetents
17:29 Collusive diversity jurisdiction
17:30 Standing

V Relation to Other Rules

17:31 Substitution because of post-filing change
17:32 Intervention
17:33 Pleading capacity or representative status
17:34 “Doe” parties
17:35 Necessary party joinder
18. Joinder of Claims

I Mechanics of Claim Joinder
18:1 Claim joinder is essentially unlimited
18:2 Claim joinder is permissive; relation to preclusion.
18:3 Using Rule 18 to add claims to a “platform” claim
18:4 Application of Rule 18 in multi-defendant cases
18:5 Contingent claims may be joined
18:6 Adding claims by amendment
18:7 Judge’s authority to sever or separate

II Jurisdiction
18:8 Basis for subject-matter jurisdiction required
18:9 Supplemental jurisdiction in federal-question cases
18:10 Original jurisdiction based on aggregate damages in
diversity jurisdiction cases
18:11 “Collusive” claim aggregation
18:12 Personal jurisdiction over joined claims
19. Required Joinder of Parties
I Rule 19 Basics
19:1 Exception to plaintiff autonomy
19:2 How Rule 19 required joinder can be raised
19:3 Three-step analysis
19:4 Shifting terminology: “required” vs. “necessary and
indispensable”
19:5 Standard of review
19:6 Special pleading requirement

II Required Parties
19:7 Three categories of parties who must be joined if possible
19:8 Required for the court to award complete relief
19:9 Required based on a claim of interest
19:10 —Practical impairment
19:11 — —Relation to adequate representation under Rule 19(b)
19:12 —Multiple or inconsistent obligations
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§ 19:13 Joint tortfeasors are not required parties
§ 19:14 Persons who choose not to participate
§ 19:15 Uncooperative required plaintiffs

IIT Obstacles to Joining Required Party
19:16 Subject-matter jurisdiction
19:17 Sovereign immunity
19:18 Personal jurisdiction and venue
IV When Required Party Cannot Be Joined
§ 19:19 Choice to proceed or dismiss is made in equity and good
conscience
19:20 Rule 19(b) factors
19:21 Prejudice to absent person; Adequate representatives
19:22 Absent person’s or existing party’s ability to avoid
prejudice
§ 19:23 Shaping relief
§ 19:24 Adequate remedy and availability or lack of an alternate
forum
§ 19:25 Parties to contract may be indispensable depending on
relief sought
§ 19:26 Public rights exception
§ 19:27 Native American tribes

V Relation to Other Joinder Rules
§ 19:28 Rule 14 impleader
§ 19:29 Rule 24 intervention
Rule 20. Permissive Joinder of Parties

I Operation of Rule 20
§ 20:1 Permits joinder at plaintiff’s option
§ 20:2 Defendants cannot invoke
§ 20:3 Court may raise appropriateness of joinder sua sponte
§ 20:4 Broad discretion to deny joinder or to sever

VoclV o iV od]
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II Interpretation and Application of Rule 20
§ 20:5 Broad construction
§ 20:6 Two-part test
§ 20:7 Same transaction
§ 20:8 Defining the transaction
§ 20:9 Series of transactions
§ 20:10 Common question of law or fact
§ 20:11 “Fairness” may be additional requirement

§ 20:12 No joinder of unrelated claims by single plaintiff against
different defendants

§ 20:13 Defendant joinder in patent infringement cases

§ 20:14 Defendant joinder in BitTorrent file-sharing cases

§ 20:15 Joinder of plaintiffs with similar cases against different
actors

§ 20:16 Impact on payment of filing fees

XXXVil
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IIT Relation to Other Federal Rules
§ 20:17 Relation to claim joinder under Rule 18
§ 20:18 Counterclaimants and cross-claimants
§ 20:19 Relation to Rule 15 and amendments adding parties
§ 20:20 Relation to Rule 16 and scheduling orders
§ 20:21 Relation to Rule 21 governing misjoinder and nonjoinder
§ 20:22 Relation to consolidation under Rule 42(a)
§ 20:23 Relation to bifurcation under Rule 42(b)

IV Relation to Jurisdiction and Other Matters

§ 20:24 Party joinder and diversity jurisdiction

§ 20:25 Supplemental jurisdiction in federal question cases

§ 20:26 Supplemental jurisdiction in diversity cases: joined
defendants

§ 20:27 Supplemental jurisdiction in diversity cases: joined
plaintiffs

§ 20:28 State-court misjoinder and removal

§ 20:29 Party joinder after removal

§ 20:30 Relation to the preclusion doctrines

Rule 21. Misjoinder and Nonjoinder of Parties

I Operation of Rule 21

§ 21:1 Actions authorized; outright dismissal prohibited
§ 21:2 Requires court order
§ 21:3 Severing or dropping parties to remedy misjoinder
§ 21:4 Court can sever properly joined parties
§ 21:5 Severing claims
§ 21:6 Effect of severing
§ 21:7 Timing of appeal
§ 21:8 Abuse of discretion

IT Relation to Other Rules
§ 21:9 Relation to Rule 15 when party seeks leave of court
§ 21:10 Relation to Rule 15 when party amends as of right
§ 21:11 Relation to Rule 16 and scheduling orders
§ 21:12 Relation to Rule 42(b) bifurcation

IIT Relation to Subject-Matter Jurisdiction and Venue
§ 21:13 Severing diversity spoilers to retain jurisdiction
§ 21:14 Severing misjoined parties in removed cases

§ 21:15 Severing properly joined parties to create diversity for
removal

§ 21:16 Subject-matter jurisdiction over severed claims
§ 21:17 Transfer after severance
Rule 22. Interpleader

I Interpleader Policy and Practice
§ 22:1 What is interpleader
§ 22:2 Purpose and policy of interpleader
§ 22:3 Two types of interpleader

XXXVIil
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§ 22:4 “True” interpleader versus “in the nature of” interpleader
§ 22:5 Two stages of interpleader

§ 22:6 Initiating an interpleader action

§ 22:7 Requirement of a single obligation

§ 22:8 Reasonable fear of multiple suits or liability

§ 22:9 Depositing stake or posting bond

§ 22:10 Claimants must answer and assert rights

§ 22:11 Counterclaims against the stakeholder

§ 22:12 Award of attorney’s fees to a disinterested stakeholder
§ 22:13 “Normal course of business” exception for fee award

§ 22:14 Discretion to decline to hear the interpleader action

IT Subject-Matter Jurisdiction
§ 22:15 Rule interpleader
§ 22:16 Statutory interpleader
§ 22:17 Consider both types of interpleader for subject-matter
jurisdiction options

§ 22:18 Removal of state-court interpleader actions

IIT Personal Jurisdiction and Venue
§ 22:19 Interpleader is an in personam action
§ 22:20 Statutory interpleader
§ 22:21 Rule interpleader
§ 22:22 Venue in interpleader actions

IV Enjoining Other Actions
§ 22:23 Statutory interpleader
§ 22:24 Rule interpleader
§ 22:25 Scope of permissible injunction
§ 22:26 Relation to Rule 65
Rule 23. Class Actions

I Overview and Core Concepts
§ 23:1 Scope of this Commentary
§ 23:2 Representative litigation
§ 23:3 Purpose of class actions
§ 23:4 Requirements for certification
§ 23:5 Notice and opt-out rights
§ 23:6 Settlement approval
§ 23:7 Subject-matter jurisdiction
§ 23:8 Securities class actions

IT Prerequisites to a Class Action
§ 23:9 Four rule-based prerequisites
§ 23:10 Moving party’s burden
§ 23:11 Numerosity
§ 23:12 Commonality
§ 23:13 Typicality
§ 23:14 Adequacy of representation
§ 23:15 —Adequacy of class counsel

XXXIX
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§ 23:16
§ 23:17
§ 23:18

§ 23:19
§ 23:20
§ 23:21
§ 23:22
§ 23:23
§ 23:24
§ 23:25
§ 23:26
§ 23:27
§ 23:28
§ 23:29
§ 23:30
§ 23:31
§ 23:32
§ 23:33

§ 23:34
§ 23:35
§ 23:36
§ 23:37
§ 23:38
§ 23:39
§ 23:40
§ 23:41
§ 23:42
§ 23:43
§ 23:44
§ 23:45
§ 23:46
§ 23:47
§ 23:48
§ 23:49
§ 23:50
§ 23:51
§ 23:52

23:53
23:54
23:55
23:56
23:57
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Existence of a definable class
Fail-safe classes
Standing and membership in the class

IIT Types of Class Actions
Must fit into one of the four categories in Rule 23(b)
Rule 23(b)(1)(A)
Rule 23(b)(1)(B)
Rule 23(b)(2)
—Indivisible nature of relief
—Availability of monetary relief
—Necessity
Rule 23(b)(3)
—Predominance
—Superiority
—Choice of law issues
—Affirmative defenses
—Damages
—Fraud claims
—The Seventh Amendment

IV The Certification Decision and Order
Court must make a decision on whether to certify
Time for making the certification decision
Certification decision committed to trial court’s discretion
Who may raise the issue of certification
Motions to strike the class allegations
Certification hearing
Rigorous analysis of requirements
Certification and the merits
Daubert challenges
Trial plans
Subclasses
Issue classes
Settlement classes
Negotiation classes
Defendant classes
The certification order
Power to modify or decertify the class
Power to revisit an earlier certification denial
Conducting and managing the class action
V Certification Notice and Opt-Out Rights
Mandatory notice in (b)(3) class actions
Requirements for (b)(3) certification notice
Costs of giving notice
Mandatory opt-out rights in 23(b)(3) class actions

Notice and opt-out rights in Rule 23(b)(1) and (b)(2) class
actions
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§ 23:58
§ 23:59
§ 23:60
§ 23:61
§ 23:62

§ 23:63
§ 23:64
§ 23:65

§ 23:66
§ 23:67
§ 23:68
§ 23:69
§ 23:70
§ 23:71
§ 23:72
§ 23:73
§ 23:74
§ 23:75
§ 23:76
§ 23:77
§ 23:78

§ 23:79
§ 23:80
§ 23:81

VI Settlement Approval

Court must approve any settlement or voluntary dismissal

Preliminary approval

—Two distinct situations

—Proposal to certify class for settlement

Class members must get notice of the proposed settlement
before the court can give final approval

Combined certification notice and settlement notice in a
proposed settlement class

Fairness hearing required for final approval of the
settlement

Court must find that the settlement is fair, reasonable, and
adequate

—“Procedural” and “substantive” factors

—Arm’s length negotiation

—Adequacy of the relief provided

—Valuing the relief provided and the claims relinquished

—Equitable treatment

—Considering the fee request

—“Warning signs” doctrine

Second opt-out

Cy pres provisions in settlements

Incentive awards

CAFA requirements

Objectors

—Court must approve payments connected with withdrawn
objections

—Fee requests by objectors

—May appeal settlement approval

Disclosure of side deals

VII Interlocutory Appeal of Certification Decision

§ 23:82
§ 23:83
§ 23:84
§ 23:85

§ 23:86
§ 23:87
§ 23:88
§ 23:89

§ 23:90

§ 23:91
§ 23:92
§ 23:93

What can be appealed

Process and timing

Criteria for permitting interlocutory appeal
Prohibited end run around Rule 23(f)

VIII Appointment of Class Counsel
Court must appoint class counsel
Relation to adequacy of representation under Rule 23(a)(4)
Selection of class counsel
Interim counsel

IX Attorney’s Fees

Rule 23 creates procedures for awarding attorney’s fees in
class actions

Claim attorney’s fees by motion
Determination of a reasonable attorney’s fee
Attorney’s fees under CAFA

xli
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§ 23:95
§ 23:96
§ 23:97
§ 23:98
§ 23:99
§ 23:100
§ 23:101

§ 23:102
§ 23:103

§ 23:104
§ 23:105
§ 23:106
§ 23:107

§ 23:108
§ 23:109

§ 23:110
§ 23:111
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X Subject Matter Jurisdiction
Statutory basis for subject-matter jurisdiction is needed
Federal-question jurisdiction
General diversity jurisdiction
CAFA
—Removal of CAFA class actions
—Timeliness of CAFA removal
—Burden of proof for CAFA removal
—Asserting and determining the amount in controversy
for CAFA removal
—Remand after denial of certification.
—Interlocutory appeal of CAFA remand order

XTI Preclusive Effect
Class actions have preclusive effect
Scope of the class action judgment
Collateral attack
Preclusive effect of certification denial

XII Limitations Tolling
Federal-law claims
Tolled plaintiffs cannot seek class certification in their
new actions
No equitable tolling for statutes of repose
State-law claims

Rule 23.1. Derivative Actions

I Role of Rule 23.1

§ 23.1:1 Nature and function of a shareholder derivative suit
§ 23.1:2 Applicability of Rule 23.1

§ 23.1:3 Rule 23.1 is procedural only

§ 23.1:4 Right to jury trial

§ 23.1:5
§ 23.1:6
§ 23.1:7

§ 23.1:8
§ 23.1:9
§ 23.1:10
§ 23.1:11

§ 23.1:12
§ 23.1:13
§ 23.1:14

IT Requirements Under Rule 23.1
Adequate representation
Verification and special pleading requirements
Special pleading requirement: contemporaneous
ownership
Special pleading requirement: no collusion
Special pleading requirement: demand
Standard of review for Rule 23.1 pleadings dismissals
Court must approve settlement or voluntary dismissal

IIT Jurisdiction and Venue
Diversity jurisdiction
Personal jurisdiction
Venue

Rule 23.2. Actions Relating to Unincorporated Associations
§ 23.2:1 History and purpose of Rule 23.2
§ 23.2:2 Adequate representation

xlii
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§ 23.2:3 Applicability of Rule 23(a) class action prerequisites
§ 23.2:4 Applicability of Rule 23.2 when jural capacity exists under
state law
§ 23.2:5 Relation to diversity jurisdiction
Rule 24. Intervention

I Intervention Basics
§ 24:1 Two types of intervention
§ 24:2 Status of an intervenor
§ 24:3 Must file a timely motion
§ 24:4 Submit pleading with motion
§ 24:5 Appeal denial immediately
§ 24:6 Denying leave to intervene because of lack of subject-matter
jurisdiction

II Intervention of Right
§ 24:7 Two categories of intervenors of right
§ 24:8 Four-part test for rule-based intervention of right
§ 24:9 Split on standard of review

IIT Timeliness of Motion to Intervene

§ 24:10 Timing
§ 24:11 Totality of the circumstances
§ 24:12 When timeliness clock begins
§ 24:13 Trial judge’s discretion

IV Interest Relating to the Action
§ 24:14 Intervention requires a protected interest
§ 24:15 What is an “interest”
§ 24:16 Legal right not always required
§ 24:17 Economic interest
§ 24:18 Government interest in enforcing law

V Potential Impairment of the Interest
§ 24:19 Practical impairment
§ 24:20 Stare decisis effect

VI Interest Not Adequately Represented by Existing Parties

§ 24:21 No intervention if existing parties adequately represent
outsider’s interest

§ 24:22 Presumption for shared objectives

§ 24:23 Presumption that government adequately represents public

§ 24:24 No presumption that state attorney general adequately
represents the state

§ 24:25 Disagreement over litigation strategy

VII Permissive Intervention
§ 24:26 Criteria for permissive intervention
§ 24:27 Trial court has broad discretion

VIII Late-Stage Intervention
§ 24:28 Intervention to derail settlement
§ 24:29 Intervention after final judgment

xliii
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§ 24:30 Intervention to take an appeal
§ 24:31 Intervention in a case already on appeal

IX Relation to Subject-Matter Jurisdiction
§ 24:32 Joinder does not confer jurisdiction
§ 24:33 Supplemental jurisdiction in federal question cases
§ 24:34 Supplemental jurisdiction in diversity cases
§ 24:35 —Plaintiff intervenors
§ 24:36 —Defendant intervenors
§ 24:37 When intervenor is a Rule 19 party
§ 24:38 Standing

X Intervention in Specific Settings
§ 24:39 Intervening to protect a privilege
§ 24:40 Intervening to challenge confidentiality orders
§ 24:41 Intervening in a class action

XI Amicus Participation
§ 24:42 Amicus curiae, generally
§ 24:43 Trial court’s discretion
§ 24:44 Not a substitute for intervention of right
Rule 25. Substitution of Parties

I Overview
§ 25:1 Scope and effect of substitution under Rule 25
§ 25:2 Timing of appellate review
II Death

§ 25:3 Rule 25(a) governs substitution when a party dies after suit

commenced
§ 25:4 Trial court has discretion
§ 25:5 Claim must survive death; applicable law
§ 25:6 Status as representative or successor
§ 25:7 Substituted party assumes litigation position
§ 25:8 Effect of dismissal
§ 25:9 Roles of the motion to substitute and the statement noting

death

III Death: Motion to Substitute
§ 25:10 Who may file motion to substitute; substitution sua sponte
§ 25:11 Serving the motion
§ 25:12 Timing of motion generally
§ 25:13 Statement noting death starts 90-day deadline to file
motion to substitute

§ 25:14 Motion to substitute may be filed before anyone files a
statement noting death
IV Death: Statement Noting Death
§ 25:15 Function of statement noting death
§ 25:16 Must be written, filed, and served
§ 25:17 Who may file and serve the statement noting the death
§ 25:18 Serving the statement noting the death

xliv
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§ 25:19
§ 25:20
§ 25:21

§ 25:22

§ 25:23
§ 25:24
§ 25:25
§ 25:26

§ 25:27
§ 25:28
§ 25:29
§ 25:30

—Deceased plaintiffs versus deceased defendants
—Deceased plaintiffs
—Deceased defendants

V Incompetency
Substitution of representative after litigant becomes

incompetent
VI Transfer of Interest

Scope and Purpose of Rule 25(c)
No effect on party’s rights
Post-filing transfers only
Government agencies

VII Public Officers
Automatic substitution for official capacity suit
No automatic substitution for individual capacity claims
Assumes litigation position
Substitution on appeal

VIII Relation to Subject-Matter Jurisdiction

§ 25:31
§ 25:32

Post-filing death and incompetency do not affect diversity
Substitution does not withdraw vested diversity
jurisdiction

TITLE V. DEPOSITIONS AND DISCOVERY (RULE 26 TO RULE 37)
Rule 26. Duty to Disclose; General Provisions Governing Discovery

I Overview

§ 26:1 Foundation of discovery practice

§ 26:2
§ 26:3
§ 26:4
§ 26:5
§ 26:6
§ 26:7
§ 26:8
§ 26:9

§ 26:10

§ 26:11
§ 26:12
§ 26:13
§ 26:14

§ 26:15
§ 26:16
§ 26:17

II Required Initial Disclosures
Duty to make required initial disclosures
Exempted categories
Altering or waiving initial disclosures for particular cases
Duty to identify supporting witnesses and documents
Information the party may use
Identification of individuals
Identification or copy of documents and ESI
Duty to disclose extends to information known to the other
party and to information that is publicly available
Relation to “information otherwise made known” under
Rule 26(e)
Impeachment evidence excepted
Damage calculations and insurance
Consequences for failure to make required disclosures
Timing of disclosures

IIT Required Expert Disclosures
Expert disclosures, generally
When is a witness giving “expert” testimony
Parties must identify all witnesses who may give expert
testimony

xlv
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26:27
26:28
26:29

26:30

26:31
26:32
26:33

26:34

26:35
26:36

26:37
26:38
26:39
26:40

26:41

26:42
26:43
26:44
26:45
26:46
26:47

26:48
26:49
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Parties must provide either expert reports or summary
disclosures for all witnesses who may give expert
testimony

Scope of expert’s testimony will depend on whether a
report or disclosures were submitted

“Report” experts

—Preparation of the expert report

—Purpose and required contents of the expert report

“Disclosure” experts

—Contents of disclosures

Treating physicians

Work-product protection for most communications between
attorneys and “report” experts

Timing of expert identification and reports

Duty to supplement expert disclosures

Supplementation cannot be used to add new opinions or
correct defects

Consequence of failing to identify expert or provide report
or disclosures
IV Required Pretrial Disclosures
Duty to serve and file pretrial disclosures; timing
Objections
Consequence of failing to make required pretrial
disclosures
Relationship to Rule 16(e) final pretrial order

V Scope of Discovery

Discovery is broad and liberal but not unlimited

Scope of discovery: relevant, not privileged, and
proportional to the needs of the case

Relevant to claims or defenses

Purpose of eliminating the subject-matter tier

The meaning of relevance

Information need not be admissible to be discoverable;
deletion of “reasonably calculated”

Reference to discovery of sources deleted

VI Proportionality
History of proportionality in Rule 26
Relationship between proportionality limits and Rule 26(g)
Case law endorsing proportionality
Proportionality factor: importance of the issues at stake
Proportionality factor: amount in controversy

Proportionality factor: the parties’ relative access to
relevant information

Proportionality factor: parties’ resources
Proportionality factor: importance of the discovery in
resolving the issues
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§ 26:50

§ 26:51
§ 26:52
§ 26:53
§ 26:54

§ 26:55

§ 26:56
§ 26:57

§ 26:58

§ 26:59
§ 26:60

§ 26:61
§ 26:62

§ 26:63

§ 26:64
§ 26:65

§ 26:66
§ 26:67
§ 26:68

§ 26:69

§ 26:70
§ 26:71
§ 26:72
§ 26:73

26:74
26:75
26:76
26:77
26:78
26:79
26:80
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Proportionality factor: whether the burden or expense of
the proposed discovery outweighs its likely benefit

No rigid formulas or priority among the factors

No new burdens on requesting parties

No boilerplate proportionality objections

Burden of supporting claims about the proportionality
factors

Proportionality decisions committed to trial court’s
discretion

Integral part of active case management

Focusing initial discovery as a path to proportionality

VII Privileged Information

Rule 26(b)(1) protects, but does not create or define,
evidentiary privileges

Work-product is not a privilege addressed by Rule 26(b)(1)

Federal Rule of Evidence 502 limitations on waiver of
attorney-client privilege and work-product protection

Federal Rule of Evidence 502(a): presumption against
subject-matter waiver

Federal Rule of Evidence 502(b): protection for inadvertent
disclosure

Federal Rule of Evidence 502(d): non-waiver orders

VIII Rule 26(b)(2) Limits

Rule 26(b)(2)(A): court’s power to vary limits on number
and length.

Rule 26(b)(2)(B): does not apply to discovery from accessible
sources of ESI

Rule 26(b)(2)(B): discovery from inaccessible sources of ESI
Rule 26(b)(2)(B): reasonable accessibility
Rule 26(b)(2)(C) objections: court’s independent duty

IX Judicial Management of Discovery

Judicial management is an important part of the federal-
court discovery scheme

Collective responsibility

Iterative discovery and sampling

Party cooperation; acting responsibly

Cost shifting

X Work-Product

Federal-law standard for work-product protection
Overview of Rule 26(b)(3)’s structure and operation
Relationship to attorney-client privilege
Documents and tangible things
Anticipation of litigation
By or for the party or the party’s representative
Work-product protection does not extend to expert

materials generally
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§ 26:81
§ 26:82
§ 26:83
§ 26:84

§ 26:85

§ 26:86
§ 26:87

§ 26:88
§ 26:89
§ 26:90
§ 26:91

§ 26:92
§ 26:93
§ 26:94

XII Co
§ 26:95
§ 26:96
§ 26:97

§ 26:98
§ 26:99
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Overcoming work-product protection by showing
substantial need and undue hardship

Special protection for mental impressions

Waiver or forfeiture of work-product protection

Scope of waiver and inadvertent disclosure under Federal
Rule of Evidence 502

Person’s right to obtain their own statement

XTI Expert Discovery
Testifying experts may be deposed
Expert discovery and its relation to the work-product
doctrine

Work-product protection for draft reports and draft
disclosures of testifying experts

Work-product protection for most communications between
attorneys and “report” experts

Recap of what is discoverable regarding “testifying” experts

Rule 26(b)(4)(C) work-product protection does not apply to
communications between attorneys and non-
retained“disclosure” experts

Redesignating testifying expert to consulting expert
Consulting experts
Experts both testifying and consulting (“two hat” experts)
mpensating Testifying Experts for Responding to
Discovery
Presumptively must pay another party’s retained expert
to respond to discovery
Application of Rule 26(b)(4)(E) expense-shifting to non-
retained “disclosure” experts
Calculation of fee amount generally
Compensation for preparation time
Compensation for travel time

§ 26:100 Compensation for reading and signing the deposition

26:101

LOn LON YO LR

transcript
Application to treating physicians

26:102 Deadline for making fee motion
26:103 Duty to confer before seeking expenses order
26:104 Compensating for discovery from consulting experts

XIII Process for Claiming Privilege or Work-Product

LOn LON LR LR

Protection

26:105 Claiming privilege or work-product protection, generally
26:106 Identifying what was withheld and why

26:107 Privilege logs

26:108 Difference between claiming privilege and proving that it

applies

§ 26:109 Duty extends only to information “otherwise discoverable”

§ 26:110

xlviii
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§ 26:111
§ 26:112

§ 26:113
§ 26:114

§ 26:115

§ 26:116
§ 26:117
§ 26:118
§ 26:119

§ 26:120
§ 26:121
§ 26:122
§ 26:123
§ 26:124
§ 26:125
§ 26:126
§ 26:127
§ 26:128
§ 26:129
§ 26:130

§ 26:131

Consequences of failing to make or perfect a timely and
sufficient claim of privilege or work-product protection

Invoking privilege or work-product protection after
disclosure has occurred

Not a basis to recover irrelevant documents

Challenge method does not alter standards for privilege or
waiver

Relation to Federal Rule of Evidence 502

XIV Protective Orders

Protective orders, generally

Good cause

Range of protections

Limitations on use of information acquired through
discovery

Cost shifting

Who may move for or challenge a protective order

Which court

Duty to confer

Time for seeking protective order

Court may issue order compelling production

Fee shifting for motion winner

Stipulated protective orders

Blanket protective orders

“Attorney’s eyes only” protective orders

Relationship between discovery protective orders and the
public’s right of access to court records

Modifying or vacating protective orders

XV Timing and Sequence of Party-Initiated Discovery

§ 26:132
§ 26:133
§ 26:134
§ 26:135
§ 26:136
§ 26:137
§ 26:138
§ 26:139

§ 26:140

§ 26:141

§ 26:142
§ 26:143
§ 26:144

§ 26:145

When parties may seek discovery

Activities covered by the initial Rule 26(d) moratorium

Exceptions to Rule 26(d)(1)

Order permitting early discovery

Duty to respond to premature discovery requests

Early delivery of Rule 34 requests

Sequence of discovery after the moratorium is lifted

Court has discretion to regulate (or not regulate) sequence
of discovery events

Noncompliance by one party does not justify return
noncompliance

Removed cases

XVI Duty to Supplement or Correct

Scope of the duty to supplement or correct

Duty to supplement or correct is automatic

The disclosures and responses that must be supplemented
or corrected

Supplementation or correction does not cure faulty initial
disclosures

xlix
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§ 26:147
§ 26:148
§ 26:149
§ 26:150

§ 26:151
§ 26:152
§ 26:153
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Clearly signaling that new or corrected documents are
being produced

Exception for “information otherwise made known”

When to supplement or correct non-expert discovery

Expert supplementation

Failure to supplement

XVII Discovery Conference
Discovery planning conference generally required
Timing of the conference
Who must participate; sanctions for failure to participate

§ 26:154 The format of the conference

§ 26:155
§ 26:156
§ 26:157
§ 26:158
§ 26:159
§ 26:160

§ 26:161
§ 26:162
§ 26:163

Purpose and topics

Foundation for better judicial case management
Proportionality

The importance of planning for electronic discovery
Preservation of ESI

The written discovery plan

XVIII Signature and Sanctions
Signing requirement
Certification standard for disclosures
Certification standard for discovery requests and responses

§ 26:164 Relationship between Rule 26(g) certification and

§ 26:165

§ 26:166
§ 26:167
§ 26:168
§ 26:169

proportionality

Relationship between the attorney’s certification of a
discovery response, the search process, and the accuracy
or truthfulness of the response

Electronic discovery and the duty of competence

Objective standard

Taking Rule 26(g) seriously

Sanctions are mandatory absent substantial justification

§ 26:170 Procedure for Rule 26(g) sanctions

§ 26:171

Relationship to other grounds for sanctions

Rule 27. Depositions to Perpetuate Testimony

I Overview

§ 27:1 Mechanism to preserve evidence for a future proceeding

§ 27:2 Ultimate standard: to prevent “a failure or delay of justice”
§ 27:3 Discretionary

§ 27:4 Federal law controls

§ 27:5 Independent action to perpetuate testimony

§ 276
§ 277
§ 278
§ 279

II Pre-Action Petition to Perpetuate
Initiate by filing a verified petition
Notice and service
Admissibility of a Rule 27(a) deposition
Must expect to be a party to a federal-court action that
currently can’t be brought

§ 27:10 Must identify the evidence sought and its importance
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§ 27:11 Types of evidence that can be preserved
§ 27:12 Not a vehicle to discover evidence
§ 27:13 Establishing the need for preservation

IIT Post-Judgment Motion to Perpetuate
§ 27:14 Contents of motion
§ 27:15 Showing required

IV Relation to Other Rules
§ 27:16 Arguably frivolous requests
§ 27:17 Actions governed by arbitration clauses
Rule 28. Persons Before Whom Depositions May be Taken

I Overview
§ 28:1 Persons who may administer oath and take testimony
§ 28:2 Depositions in the United States
§ 28:3 Depositions in foreign countries
§ 28:4 —Securing the attendance of the witness

§ 28:5 —Consult U.S. government websites for country-specific
information

§ 28:6 —Admissibility of foreign depositions
IT Hague Convention on the Taking of Evidence Abroad
§ 28:7 Taking evidence abroad

§ 28:8 Letters of request and the Hague Evidence Convention
process

§ 28:9 Hague Evidence Convention process is not mandatory

§ 28:10 Getting “foreign” testimonial evidence without using the
Hague Evidence Convention procedures

§ 28:11 Summary of when the Hague Evidence Convention process
applies
IIT Foreign Depositions Under a Letter of Request or
Commission
§ 28:12 Letters of request
§ 28:13 Commission
§ 28:14 U.S. procedure to obtain letters of request or commission
§ 28:15 Discretion of court
§ 28:16 Scope of discovery
§ 28:17 Consideration of expected testimony

§ 28:18 Consideration of enforcement under the foreign country’s
laws

§ 28:19 No need to show impossibility

IV Foreign Depositions by Notice
§ 28:20 Rule requirements
§ 28:21 Securing witness’s attendance
§ 28:22 Legality under local law

V Depositions Before Interested Persons

§ 28:23 Officer must be disinterested or deposition will be
inadmissible absent waiver

li
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VI Relation to Other Rules
Telephonic or video depositions

Rule 29. Stipulations About Discovery Procedure

=
=
o

lii

I Purpose and Scope

§ 29:1 Purpose of Rule 29
§ 29:2 Most discovery-related modifications are permitted without

leave of court

§ 29:3 Leave of court is required to alter scheduling order deadline
§ 29:4 Court may require approval for certain stipulations
§ 29:5 Local rules

IT Procedure and Enforcement

§ 29:6 Stipulations need not be filed
§ 29:7 Stipulation should be in writing
§ 29:8 Enforcement is likely but not mandatory
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30. Depositions by Oral Examination

I Overview of Practice Under Rule 30
Purpose and scope
When depositions may be taken
Timing of “trial depositions”
Leave of court usually not required
Geographic location for depositions
Facility and setting of depositions
Number of depositions permitted
—Requests for additional depositions
Length of depositions
—Extending or reducing the duration
—Rule 30(b)(6) depositions
Discovery planning
Raise challenges by seeking a protective order in advance
Types and terms of protective orders

II Persons Who Can be Deposed
“Any person”
Prisoners
Previously deposed witnesses
—Rule 30(b)(6)
High-ranking executives
High-ranking government officials
Opposing counsel

IIT Details of the Deposition Process
Arranging for an officer
Officer’s duties
Method of recording
Cost of recording
Telephonic or videoconference depositions
Requests for documents
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IV Notice Requirements and Obligation to Appear
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30:42
30:43
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30:45
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30:51
30:52
30:53

30:54

Written notice

Notice must be reasonable

Notice commands attendance of party witness

Securing attendance of organizational party’s employees

Securing attendance of nonparties

—Orders directed at parties

Witness fees and mileage

Party to be deposed cannot unilaterally cancel or refuse to
appear

Noticing party must appear or give reasonable notice of
cancellation

V Rule 30(b)(6) Depositions

Purpose of Rule 30(b)(6)

Intersection with limits on number and duration of
depositions

Duty to confer

Scope of inquiry allowed

Description of topics

Questions outside scope of notice

Legal contentions and supporting facts

Proper even if information is available from other sources

Challenging a Rule 30(b)(6) deposition notice

Designating the representative

Personal knowledge not required

Duty to prepare the witness

—Information in the hands of affiliated entities

—Relation to privilege and work-product

—Unprepared witness

Effect of Rule 30(b)(6) testimony

Depositions of individuals within the organization
separately allowed

Deposition of person as both an individual and a Rule
30(b)(6) witness

VI Conduct During the Deposition and Remedies for

30:55
30:56
30:57
30:58

30:59
30:60
30:61
30:62
30:63

Misconduct

Need for and effect of objections
How objections should be stated
Instructions not to answer
Counsel and witness have no right to confer during

questioning
Inappropriate conduct during depositions
Procedure for raising Rule 30(d)(2) violations
Suspending deposition to seek a protective order
Motion to compel
Materials used to refresh a deponent’s memory

liii
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30:64 Exclusion of witnesses or parties from attending a
deposition

VII Corrections to the Transcript; Signing the Transcript

§

§
§
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§

30:65 Signature required only for corrections

30:66 Witness may request opportunity to “read and sign”

30:67 Time to make changes

30:68 Statement of changes with reasons; original answers
remain part of the record

30:69 Substantive changes

VIII Record of Deposition
30:70 Record by court reporter or other officer
30:71 Obtaining a transcript
30:72 Exhibits
31. Depositions by Written Questions

I Overview

31:1 Depositions on written questions, generally
31:2 Who may be deposed
31:3 Leave usually not required
31:4 Timing

II Written Questions Procedure
31:5 Submission of questions
31:6 Form of questions
31:7 Objections to questions
31:8 Answers given orally
31:9 Deposition officer required
31:10 Attorneys need not attend
31:11 Notice requirement
31:12 Notice of completion and of filing

IIT Comparison to Other Discovery Devices
31:13 Comparison to interrogatories

§ 31:14 Comparison to oral depositions
Rule 32. Using Depositions in Court Proceedings

I General Principles for Admission of Deposition Testimony

liv
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32:1 Preference for live testimony

32:2 Three conditions for using deposition testimony at trial

32:3 Presence or notice requirement

32:4 Must be admissible under the Rules of Evidence as if at trial
32:5 Must be an “allowed use”

32:6 Rule 32 requirements apply to all depositions

IT Allowed Uses of Depositions
32:7 Deposition can be used for impeachment and any other
purpose permitted by the Federal Rules of Evidence
32:8 Substantive use against an adverse party
32:9 —“Managing agent” test
32:10 Any use when witness is “unavailable”
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32:11 —Court retains discretion
32:12 —100 miles distant or outside U.S.
32:13 —Unable to procure by subpoena
32:14 —Age, illness, infirmity, and imprisonment
32:15 —Exceptional circumstances
32:16 Waiver of objection to use
32:17 Limitation on using deposition taken on short notice
32:18 Limitation on using deposition of unrepresented party
32:19 Using only part of a deposition
32:20 Depositions from prior actions
32:21 —Use under the Federal Rules of Evidence
IIT Form of Presentation
§ 32:22 Offering party’s option
§ 32:23 Insistence for video presentation

LON 0P LOP LOR LR LR LR LR LR LR LR

IV Preservation and Waiver of Errors and Irregularities

§ 32:24 Curable defects

§ 32:25 Defects in notice

§ 32:26 Defects in oath, officer, officer’s duties, or officer’s handling
of the transcript

§ 32:27 Objections to manner and form

§ 32:28 “Substantive” objections

V Relation to Other Rules
32:29 Discovery cutoff dates
32:30 Final pretrial disclosures and final pretrial order
32:31 Transmitted testimony under Rule 43(a)
32:32 Use at summary judgment
33. Interrogatories to Parties

LOn LON YR LR

=
=
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I Serving Interrogatories
33:1 When interrogatories may be served
33:2 Number of interrogatories permissible
33:3 Multiple parties
33:4 How to count number of interrogatories
33:5 Responding party’s options when interrogatories exceed the
numerical limit
33:6 Seeking additional interrogatories
33:7 Interrogatories served prior to removal

Poclvod] LR LOR 0P 0P LR

II Usage and Scope
33:8 Limited to parties
33:9 Scope of questions permitted and restrictions on use
33:10 Benefit of careful drafting
33:11 Contention interrogatories
33:12 —Seeking “each and every” fact
33:13 —Timing
33:14 Interrogatories seeking identification of experts and trial
witnesses

LON 0N LR LR LOR 0P LR
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IIT Responding to Interrogatories
33:15 Time in which to respond
33:16 Party may respond with answers or objections
33:17 Certification and sanctions under Rule 26(g)

IV Answers

33:18 Answer must fairly respond to the question

33:19 Answer each question separately and directly

33:20 Duty to investigate

33:21 When information not known or not yet available

33:22 Organizational party must appoint person to answer
questions

33:23 Answers must be in writing, under oath, and signed by the
party

33:24 Lawyer may draft the answers

33:25 Effect and use of answers

33:26 Duty to supplement answers

V Objections
33:27 Objection discharges duty to respond
33:28 Failure to object constitutes waiver
33:29 Answering may waive objections to question answered
33:30 Must state specific reasons for objection
33:31 Objections for undue burden
33:32 Objections based on privilege or work-product
33:33 Objections that questions are vague or ambiguous
33:34 Objections that the requesting party already knows the
information or has equal access to the information
33:35 Attorney must sign objections
33:36 Motion to compel

VI Reference to Business Records
33:37 Answer by reference to business records
33:38 Answer must be in the records
33:39 Burden must be substantially equal
33:40 Detailed specification of records
33:41 Location or production of documents
33:42 Not for contention interrogatories
34. Producing Documents, Electronically Stored Information, and
Tangible Things, or Entering onto Land, for Inspection and
Other Purposes
I Serving Document Requests
34:1 Limited to parties
34:2 How early document requests can be served; early delivery
34:3 How late document requests can be served
34:4 Status of requests served before removal
34:5 Requests served with deposition notice
34:6 Number of document requests permitted
34:7 Requests must be in writing
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34:8 Specifying the time, place, and manner of production
34:9 Specifying the form of production of ESI

34:10

34:11
34:12
34:13
34:14
34:15
34:16
34:17

IT Scope of Requests
Request may seek discoverable items within another
party’s possession, custody, or control
Identification of items being requested
No right to conduct the search
Direct access to computer files
Electronically stored information
—Metadata
Social media
Requests for releases

IIT Determining Possession, Custody, or Control

34:18
34:19
34:20
34:21
34:22
34:23
34:24

34:25
34:26
34:27
34:28
34:29
34:30
34:31
34:32
34:33
34:34
34:35

34:36
34:37
34:38
34:39

34:40
34:41

34:42

34:43
34:44

34:45

Possession, custody, or control, generally

Location of documents is not dispositive

Legal control test

Practical ability test

No duty to create documents that do not exist
Documents in possession of attorney
Parent-subsidiary companies and other related entities

IV Responding to Document Requests
Thirty days to respond in writing
Response must state whether inspection will be allowed
Responding with partial objections
Response must indicate what is and is not being produced
Response must state whether materials are being withheld
Reasonable inquiry required
—Search terms
—Predictive coding and TAR
Sampling
ESI sources not reasonably accessible
Certification and sanctions under Rule 26(g)

V Objections
Objections must be specific
Vague “subject to” objections not permitted
Objections based on undue burden or proportionality
Summary of “burdens” applicable when objections are
made
Waiver
Requirements for asserting privilege or work-product
protection
Objections to the specified form of production of ESI
Obtaining production after party responds with objections
Seeking a protective order

VI Mechanics of Production
Time, place, and manner of production

Ivii
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34:46 Option to provide copies

34:47 Types of redactions allowed

34:48 Organizational format of production

34:49 —Usual course of business

34:50 Form of production of ESI

34:51 —Process for determining

34:52 —Form ordinarily maintained

34:53 —Reasonably usable form

34:54 —Presumption against producing the same information in
multiple forms

34:55 —Do the “organizational format” requirements also apply?

34:56 Costs associated with production

34:57 Foreign language documents and translation

34:58 Challenging completeness of the production

VII Production of Other Tangible Things
34:59 Party may request production of other tangible things
34:60 Imaging of computers
34:61 Production for testing
VIII Entry Upon Land

§ 34:62 Party may requests entry on land of another

§ 34:63 Interviews of people at the site
Rule 35. Physical and Mental Examinations

I Scope of Rule 35

35:1 Discretionary authority to order a physical or mental
examination

35:2 Who may be examined

35:3 Types of examinations that may be conducted

35:4 Professionals who may conduct the examination

35:5 Selection of the examiner

35:6 Number of examinations that may be conducted

35:7 Where the examination may take place

35:8 Costs associated with the examination

35:9 Timing and its relation to the general discovery scheme
35:10 Timing of requests for examinations

35:11 Timing of reports and disclosures

LOn LOP LOR LR LON Y0P LOR LOR OB LOR DR 0P LOR
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II Obtaining an Examination
35:12 Order or agreement required
35:13 Specificity of the request
35:14 Two-part showing required
35:15 “In controversy” requirement
35:16 Good cause requirement
35:17 —Party to be examined has sought expert testimony
35:18 —Follow-up examination

LOR 0N LOP LN LR 0P LR

IIT Orders Compelling Examination
§ 35:19 What the order must specify
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35:20
35:21
35:22
35:23
35:24
35:25

35:26
35:27

35:28

35:29
35:30

Reluctance to micromanage the examination
Protecting the examinee

Allegations of harm or bias

Presence of a third party at examination
Requests to record examination

Appealability of order compelling examination

IV Examiner’s Report
Examinee’s right to the examiner’s report
Request obligates examinee to furnish own report and
waives privilege
Other discovery methods may be available
V Sanctions
Improper requests or objections
Failing to comply with order to submit to examination

36. Requests for Admission

I Serving Requests for Admission

36:1 Two purposes of requests for admission

36:2 Scope of Rule 36 requests

36:3 Requests seeking admission of clearly contested matters
36:4 Drafting a request

36:5 How many requests may be served

36:6 Requests must be in writing and served

36:7 Timing for serving requests

36:8

36:9

36:10
36:11
36:12
36:13
36:14
36:15
36:16
36:17
36:18
36:19
36:20
36:21

36:22
36:23

36:24
36:25
36:26

II Responding to Requests for Admission
Failure to timely respond leads to automatic admission
Allowing late responses

Party may respond with answers or objections
Responding with answers

Responding with objections

No gamesmanship

Improper objections and answers

Qualified answers

Duty to make a reasonable inquiry

Denial is sufficient without explanation
Claiming lack of knowledge

Effect of admissions

Signing obligations under Rule 36 and Rule 26(g)
Duty to supplement

IIT Challenging Objections and Answers
Challenging objections
Challenging the sufficiency of the answers

IV Relief from Admissions
Motion required
Permissive and discretionary
Two-prong test under Rule 36(b)

lix
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36:27 —Promoting presentation of the merits
36:28 —Prejudice to party who obtained the admission
36:29 Higher showing required to withdraw admissions made in
the final pretrial order
37. Failure to Make Disclosures or to Cooperate in Discovery;
Sanctions

I Motions to Compel
37:1 Scope and function of Rule 37(a)
37:2 Who may move to compel
37:3 Method for making the motion
37:4 When to move to compel
37:5 Which court issues the order
37:6 Motion to compel required disclosures
37:7 Evasive or incomplete disclosures or responses
37:8 Relation between Rule 37(a)(4) and Rule 37(d)
37:9 Duty to confer
37:10 Effect of failure to confer or include certification
37:11 Expense shifting
37:12 —Motion to compel is granted
37:13 —Motion to compel is denied
37:14 —Neither side wins completely
37:15 Expense-shifting—Not a true “loser pays” scheme
37:16 Expense shifting—Losing party’s position was substantially
justified
37:17 —Other circumstances make award of fees unjust
37:18 —Reasonable expenses against the party or the attorney

II Sanctions for Failing to Comply with a Discovery-Related

LOP 0P LR LR LOR LOR LOR 0P LR
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Court Order
37:19 Only when a court order has been violated
37:20 —Scheduling orders
37:21 —Protective orders
37:22 “Merits sanctions” become available
37:23 Presumptive expense shifting applies
37:24 Disobedient party may be held in contempt
37:25 Trial court has broad discretion to sanction
37:26 Very limited application to nonparties
37:27 No meet-and-confer requirement

IIT Sanctions for Failure to Disclose or Produce
37:28 Scope and structure of Rule 37(c)(1)
37:29 Presumptive sanction is exclusion
37:30 Substantial justification and harmlessness
37:31 Discretion to impose a sanction other than exclusion when
a party tries to use undisclosed information
37:32 Sanction when party fails to produce harmful information
37:33 Amount of fees that may be imposed as a sanction
37:34 Limited to sanctions against the party and not counsel
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§ 37:35

37:36
37:37
37:38
37:39
37:40

37:41
37:42
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Procedure

IV Sanctions for Failure to Admit
Unique sanction specific to Rule 36 requests to admit
Facts established other than by adjudication
Process for obtaining expenses under Rule 37(c)(2)
Not a de facto “prevailing party” fee-shifting mechanism
No prior “sufficiency” motion challenging an answer is
required
Timely challenge to objections may be required
What expenses are recoverable

anctions for Failure to Attend Own Deposition, Respond to

Interrogatories, or Respond to Document Requests

37:43
37:44
37:45
37:46
37:47

37:48
37:49
37:50
37:51
37:52
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Generally available only for total non-compliance

Unprepared Rule 30(b)(6) witness

Relation to evasive answers under Rule 37(a)(4)

Date for determining failure to respond

Duty to take some action in response to improper discovery
requests

“Objecting” to depositions is not sufficient

Effect of filing motion for protective order

Sanctions available; trial court’s discretion

Duty to confer

No duty to first seek motion to compel or get specific
discovery order

VI Sanctions for Failure to Preserve Electronically Stored

37:53
37:54
37:55
37:56
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37:57
37:58

Yool

37:59
37:60
37:61
37:62
37:63
37:64
37:65
37:66
37:67
37:68
37:69
37:70
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Information
Purpose and structure of Rule 37(e)
“Safe Harbor” provision eliminated
Limited to ESI

Must show breach of duty to preserve as defined by
evolving common law

Only applies if information is lost

Only applies if the loss occurred because the party failed to
take reasonable steps to preserve

Additional discovery to restore or replace
Rule forecloses other grounds for sanctions when it applies
Sanctions to cure prejudice

—Burden of showing prejudice

—Types of sanctions allowed

—No greater than necessary

Sanctions requiring intent to deprive
—When finding is made and by whom
—What evidence is needed to show intent
—Sanctions included

—No showing of prejudice required
—Court’s discretion

Ixi
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VII Sanctions for Failure to Participate in the Discovery Plan
§ 37:71 Sanctions under Rule 37(f)

VIII Inherent Authority to Sanction
§ 37:72 Courts retain inherent authority to sanction

Ixii
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TITLE VI. TRIALS (RULE 38 TO RULE 53)
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Rule 39.

Right to a Jury Trial; Demand
I Right to a Jury Trial

38:1 Rule does not alter right or determine its existence
38:2 Seventh Amendment right to jury trial

38:3 Declaratory relief

38:4 Enforcement of contractual waiver

IT Demand Basics
Jury demand is required
Demand must be in writing
No magic-word requirement
Scope of demand
Service and filing required
Timing generally
Demand made in response to counterclaims
Timing and multiple defendants
Extensions under Rule 6(b)
Other parties may rely on the demand; Scope of reliance
Jury demands in removed cases

IIT Amended Pleadings
Effect when previous jury demand was made
Effect when no previous demand was made
Duty to object

IV Waiver and Withdrawal of Demand
Failure to timely serve jury demand results in waiver
Voluntary participation in bench trial results in waiver
Consent required to withdraw properly made demand
No consent required to withdraw improper demand

V Other Issues
Harmless error
Interlocutory appeal
Joinder of legal and equitable claims
Court may enter judgment as a matter of law
Jury demand with respect to motion to stay litigation and
compel arbitration
Trial by Jury or by the Court

I Effect of Rule 38 Demand on Whether Trial is by Jury or by

the Court

§ 39:1 If a jury was demanded
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§ 39:2 If no jury was demanded

II Consent Required to Withdraw Proper Jury Demand
§ 39:3 Consent of all parties
§ 39:4 Consent by participation in bench trial

IIT Withdrawal or Striking of Improper Jury Demands
§ 39:5 Withdrawal of improper demand
§ 39:6 Improper demand may be stricken
§ 39:7 Authority for motion to strike improper jury demand
§ 39:8 Timing of motion to strike improper jury demand
§ 39:9 Appeal from order striking jury demand

IV Relief from Waiver of Jury Trial of Right
39:10 Court may grant motion seeking jury despite waiver
39:11 Discretionary
39:12 Factors considered
39:13 “Mere inadvertence” as a reason for delay is generally not

enough
39:14 Burden on court
39:15 Prejudice
39:16 Length of delay
39:17 Whether the issues are best suited to a jury
39:18 Greater leniency in removed cases
39:19 Pro se parties
39:20 Enlargement of time

LOn 0N LN LR

LON 0N LN LR LOR 0P LR

V Jury Trial by Consent
39:21 With consent of all parties
39:22 Court’s choice and the option to empanel an advisory jury
39:23 Withdrawal of consent

VI Advisory Juries
§ 39:24 Role of advisory jury
§ 39:25 Trial judge’s discretion

Rule 40. Scheduling Cases for Trial
I Overview

§ 40:1 Districts must adopt rules for scheduling trials
§ 40:2 Scheduling power of the court and continuances
§ 40:3 Common approaches to assignment

Pocivo iV od]

II Preferences
§ 40:4 Criminal trials
§ 40:5 Preferences imposed by statute
§ 40:6 Preferences imposed by rules and state law
Rule 41. Dismissal of Actions

I Three Types of Voluntary Dismissals Under Rule 41(a)
§ 41:1 Importance of determining which type is involved
§ 41:2 Rule 41(a) applies to actions, not claims
§ 41:3 Dismissal of all claims against a particular defendant

vi
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II Voluntary Dismissals by Notice or Stipulation

§ 41:4 Scope of Rule 41(a)(1) voluntary dismissal without court
order

§ 41:5 Dismissal by notice or stipulation is self-executing

§ 41:6 Applies to actions (not claims)

§ 41:7 Dismissal by notice

§ 41:8 —Timing

§ 41:9 —How defendants can protect themselves

§ 41:10 —Some but not all defendants have answered or moved for
summary judgment

§ 41:11 —Effect of filing of amended complaint

§ 41:12 Dismissal by stipulation

§ 41:13 —Timing

§ 41:14 Effect of a voluntary dismissal by notice or stipulation

IIT Two-Dismissal Rule

§ 41:15 Scope and purpose of the two-dismissal rule

§ 41:16 Decision gets made by the judge in the third case

§ 41:17 Types of dismissals that trigger the two-dismissal rule

§ 41:18 Only applies when the second dismissal is in federal court

§ 41:19 Second action must be “based on” the same claim asserted
in the first action

§ 41:20 Application of the two-dismissal rule when the parties are
not identical

IV Voluntary Dismissals by Motion and Court Order

§ 41:21 Request for voluntary dismissal by court order

§ 41:22 Plaintiff eligible to dismiss by notice may opt to pursue
dismissal by court order

§ 41:23 Purpose and policy of requiring a court order

§ 41:24 Applies to actions (not claims)

§ 41:25 Effect of pending counterclaim

§ 41:26 Trial court’s discretion; legal prejudice standard

§ 41:27 Court can require the plaintiff to agree to terms and
conditions

§ 41:28 Requests for dismissal with prejudice
§ 41:29 Effect of dismissal entered under Rule 41(a)(2)

V Involuntary Dismissals
§ 41:30 Grounds for involuntary dismissal
§ 41:31 Rule 41(b) applies to actions and claims
§ 41:32 Failure to prosecute
§ 41:33 Failure to comply with the Federal Rules or a court order
§ 41:34 Effect of involuntary dismissal
§ 41:35 “Operates as an adjudication on the merits”
§ 41:36 Jurisdictional dismissal must be without prejudice

VI Jurisdiction After Dismissal
§ 41:37 Loss of power over merits; ancillary jurisdiction
§ 41:38 Jurisdiction to enforce a settlement agreement

vii
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VII Costs of Previously Dismissed Action
§ 41:39 Costs of previous action
§ 41:40 Only authorizes costs award by a federal judge hearing the
second suit

§ 41:41 Attorney’s fees

VIII Relation to Other Rules

§ 41:42 Pleading requirements

§ 41:43 Failure to prosecute for inaction after Rule 12(b)(6)
dismissal with leave to amend

§ 41:44 Dismissals to create complete diversity

§ 41:45 Class actions

§ 41:46 Jury demands

§ 41:47 Voluntary dismissal of unresolved claims; relation to Rule
54(b) and final judgment rule

§ 41:48 Relief from judgment under Rule 60(b)

Rule 42. Consolidation; Separate Trials

I Consolidation
§ 42:1 Scope and purpose of consolidation under Rule 42(a)
§ 42:2 Factors informing trial court’s discretion
§ 42:3 Court can adjust consolidation order as case progresses
§ 42:4 Effect on separate identities of actions
§ 42:5 Actions must be pending in the same district
§ 42:6 Relation to Rule 20
§ 42:7 Relation to multidistrict litigation practice
§ 42:8 No interlocutory appeal of consolidation decision
§ 42:9 Consolidated cases and “final judgment” for appeal

IT Separate Trials

§ 42:10 Scope of bifurcation under Rule 42(b)

§ 42:11 Factors informing trial court’s discretion

§ 42:12 Separating issues for trial; Bifurcating liability and
damages

§ 42:13 Jury rights preserved

§ 42:14 Bifurcation decision is not immediately appealable

§ 42:15 When does a separately tried claim become final for
appeal?

§ 42:16 Relation to Rule 21

§ 42:17 Relation to Rule 23

§ 42:18 Phased pretrial

§ 42:19 Rule 42(b) controls in diversity suits

Rule 43. Taking Testimony

I Form of Testimony
§ 43:1 Preference for in-person live testimony
§ 43:2 Transmitted testimony
§ 43:3 Zoom proceedings and the Covid-19 pandemic
§ 43:4 Two conditions required for a court to permit transmitted
testimony in its discretion

viii
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§ 43:5 Good cause in compelling circumstances
§ 43:6 Unforeseeable circumstances

§ 43:7 Travel inconvenience

§ 43:8 Prisoners

§ 43:9 Protection of the witness

§ 43:10 Safeguards

§ 43:11 Means of transmission

§ 43:12 Compelling attendance of remote witness
§ 43:13 Bench trials

§ 43:14 Alternative of using deposition testimony at trial
§ 43:15 Solemn affirmation in lieu of an oath

II Evidence on Motions
§ 43:16 Trial court’s discretion on how to take evidence on a motion
§ 43:17 Evidentiary hearings; live witness testimony
§ 43:18 Evidentiary hearings on summary judgment
§ 43:19 Interpreters
Rule 44. Proving an Official Record
I Proving a Domestic Record
§ 44:1 What is a domestic record
§ 44:2 Official publication of the official record
§ 44:3 Attested copy of an official record
§ 44:4 Distinct from admissibility

II Proving a Foreign Record
§ 44:5 Official publication of the foreign record
§ 44:6 Attested foreign record
§ 44:7 —Certified pursuant to treaty or convention
§ 44:8 —Certified by final certification of genuineness
§ 44:9 Other means for good cause

III Other Issues Under Rule 44
§ 44:10 Lack of a record
§ 44:11 Rule 44 scheme is not exclusive
Rule 44.1. Determining Foreign Law

I Notice of Intent to Raise Issue of Foreign Law
§ 44.1:1 Notice required
§ 44.1:2 Method of giving notice
§ 44.1:3 Timing of notice
§ 44.1:4 Specificity of notice
§ 44.1:5 Failure to give notice waives ability to rely on foreign law
§ 44.1:6 Review on appeal

IT Determining Foreign Law

§ 44.1:7 Types of information the court may consider
§ 44.1:8 Expert testimony
§ 44.1:9 Independent research
§ 44.1:10 Foreign country’s own views

ix
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§ 44.1:11 Burden of proving substance of foreign law and effect of
failure to prove

§ 44.1:12 Question of law reviewed de novo

§ 44.1:13 Rule 44.1 determinations do not preclude summary
judgment

§ 44.1:14 Rule 44.1 determinations are not inconsistent with
motions to dismiss

Rule 45. Subpoena

I Role and Function of a Subpoena

§ 45:1 Subpoena commands a person to appear and provide
information

§ 45:2 “Persons” subject to subpoena

§ 45:3 Persons subject to subpoena—Existing parties

§ 45:4 Securing deposition attendance of organizational party
employees

§ 45:5 Subpoena to take Rule 30(b)(6) deposition of nonparty

§ 45:6 Scope of information available by discovery subpoena

§ 45:7 Subpoena practice limited by the Stored Communications
Act

IT Form and Issuance
§ 45:8 Contents of subpoena
§ 45:9 Deposition subpoena must state the method of recording

§ 45:10 Stating the form of production of electronically stored
information

§ 45:11 Prior notice required for a document subpoena
§ 45:12 Which court issues the subpoena

§ 45:13 Subpoena issued from wrong court

45:14 Clerk may sign and issue a subpoena

45:15 Attorney may sign and issue a subpoena
45:16 When a subpoena may be issued

45:17 Which court enforces the subpoena

45:18 Consequences of failure to comply

45:19 Obtaining an enforcement order

LON LOP LN LR OB LR

IIT Serving a Subpoena
§ 45:20 By whom and how
§ 45:21 Witness and mileage fees required

§ 45:22 Subpoena may be served any place within the United
States

§ 45:23 Nationwide service and personal jurisdiction
§ 45:24 Service outside the United States

IV Place of Compliance
§ 45:25 For a trial, hearing, or deposition
§ 45:26 For a trial, hearing, or deposition—Remote deposition
testimony under Rule 30(b)(4)
§ 45:27 For a trial, hearing, or deposition—Remote trial testimony
under Rule 43(a)
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§ 45:28 To produce documents, ESI, or tangible things
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45:30

45:31
45:32
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45:38
45:39
45:40
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V Subpoenas for Production or Inspection

Certain Rule 45 provisions specifically address subpoenas
for production or inspection

Option to seek “documents only” or join with subpoena for
testimony

Prior notice requirement

Prior notice requirement—Timing

Prior notice requirement—No duty to notify that
production has occurred

Subpoena must describe the documents requested

Duty to make reasonable efforts to locate and produce

Possession, custody, or control

Possession, custody, and control—Local facilities of national
entities

Format and form of production

All parties are entitled to review the materials produced

Written objections to subpoenas duces tecum

Direct access to electronically stored information

Inaccessible sources of electronically stored information

VI Protection of Persons Subject to Subpoena

45:43
45:44

45:45
45:46

45:47

45:48

45:49
45:50

45:51
45:52

45:53

45:54
45:55
45:56

45:57

Rule 45 provides special protections to nonparties

Requesting party’s freestanding duty to avoid imposing
undue burden or expense

Court’s power to quash or modify

Court’s power to quash or modify—Time for compliance not
reasonable

Court’s power to quash or modify—Requires action beyond
the geographic limits for compliance

Court’s power to quash or modify—Privilege or other
protection

Court’s power to quash or modify—Undue burden

Court’s power to quash or modify—Trade secrets or other
confidential information

Court’s power to quash or modify—Unretained experts

Court’s duty to protect person from significant expense
when ordering compliance with a document subpoena

Court’s duty to protect person from significant expense
when ordering compliance with a document subpoena—
Scope of cost-shifting

VII Mechanics of Challenging a Subpoena
Three ways recipient can challenge a subpoena
Who may challenge

Responding to a subpoena duces tecum with written
objections

Failure to object to subpoena duces tecum within 14 days
generally waives objection

xi
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§ 45:58 Deadline for motion to compel after objections

§ 45:59 Motion to quash or modify

§ 45:60 Preference for modification where possible

§ 45:61 Where to bring a motion to quash or modify

§ 45:62 When a motion to quash or modify must be made

§ 45:63 Seeking a protective order in the district where the case is
pending

§ 45:64 Appealability of orders to quash or compel

§ 45:65 Standard of review

VIII Asserting Privilege or Work-Product Protection

§ 45:66 Must be expressly made

§ 45:67 Time to assert privilege

§ 45:68 Privilege log generally required for withheld documents

§ 45:69 Requesting a “hold” on privileged information after it is
produced

IX Transfer of Subpoena-Related Motions

§ 45:70 Compliance court can transfer a subpoena-related motion

§ 45:71 Exceptional circumstances justifying nonconsensual
transfer

§ 45:72 Practice after transfer

§ 45:73 Both courts have enforcement authority

§ 45:74 Effect of transfer on interlocutory appeal of enforcement
decision

§ 45:75 Transfer decision is not immediately appealable

Rule 46. Objecting to a Ruling or Order
I Obligation to Object

§ 46:1 Formal “exception” not required to preserve objection

§ 46:2 No particular words required to make objection

§ 46:3 Specificity of objection

§ 46:4 Each party must object

§ 46:5 Objection upon sua sponte consideration by court

II Limited Exceptions to Objection Requirement
§ 46:6 When there is no opportunity to object
§ 46:7 When objection would be futile

IIT Failure to Object
§ 46:8 Waiver in trial court and on appeal
§ 46:9 Plain error review
IV Relation to Other Rules
§ 46:10 Objection to jury instructions
§ 46:11 Motion for reconsideration
Rule 47. Selecting Jurors

I Process for Examining Jurors
§ 47:1 Voir dire
§ 47:2 Trial judge controls voir dire
§ 47:3 Participation of court and counsel
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§ 47:4 Court determines the scope of inquiry
§ 47:5 Review on appeal

II Striking a Juror for Cause
§ 47:6 Cause analysis precedes peremptory challenge stage
§ 477 Automatic disqualification due to presumed or implied bias
§ 47:8 Disqualification for actual bias
§ 47:9 Law enforcement bias
§ 47:10 Deference to trial court
§ 47:11 Effect of error
IIT Peremptory Challenges
§ 47:12 Statutory right to exercise peremptory challenges
§ 47:13 Impermissible use of peremptory challenges
§ 47:14 Harmless error
IV Excusing a Juror
§ 47:15 Good cause required
§ 47:16 Excusals during deliberations
§ 47:17 Review on appeal

V Relation to Other Rules
§ 47:18 Minimum number of jurors and no alternates
§ 47:19 Jury Selection and Service Act
§ 47:20 Motion for new trial based on juror’s alleged dishonesty
during voir dire
Rule 48. Number of Jurors; Verdict; Polling
I Size of Jury and Participation of Jurors
§ 48:1 Size
§ 48:2 Considerations favoring larger juries
§ 48:3 Participation
§ 48:4 Loss of jurors after empanelment
§ 48:5 Federal law controls

IT Unanimity of Verdict
§ 48:6 Right to a unanimous jury
§ 48:7 Stipulation to accept non-unanimous verdict
§ 48:8 Unanimity only required for dispositive parts of verdict

IIT Polling
§ 48:9 Polling the jurors to assess individual juror assent
§ 48:10 Grounds for new trial
Rule 49. Special Verdict; General Verdict and Questions

I Verdict Types
§ 49:1 Three types of verdicts
§ 49:2 General verdict
§ 49:3 —Jury is deciding multiple claims
§ 49:4 Special verdict
§ 49:5 General verdict with written questions
§ 49:6 Characterizing the type of verdict rendered

xiii
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§ 49:7 Why characterization of verdict type matters
§ 49:8 Choice of verdict form is within the trial court’s discretion
§ 49:9 Criticism of general verdicts
§ 49:10 Complex cases
IT Special Verdicts
§ 49:11 Sufficiency of the verdict form
§ 49:12 “Legal effect” instruction permitted but not required

§ 49:13 Court can make findings on unasked issues, but cannot
supply findings on issues asked but not answered

§ 49:14 Imputed findings

§ 49:15 Inconsistent findings

§ 49:16 Remedies when findings are irreconcilably inconsistent
§ 49:17 Failure to heed “stop here” instructions

§ 49:18 Objections to the verdict form

§ 49:19 Objection to inconsistency in the special verdict

IIT General Verdicts with Written Questions
§ 49:20 Court has discretion to determine what questions to ask
§ 49:21 Court cannot supply additional findings

§ 49:22 Answers consistent with each other but inconsistent with
the general verdict

§ 49:23 Answers inconsistent with each other
§ 49:24 Need for objection; waiver

IV Inconsistent General Verdicts
§ 49:25 Inconsistent multiple general verdicts
§ 49:26 Inconsistency based on sufficiency of the evidence
§ 49:27 Inconsistency based on legally irreconcilable verdicts

V Recalling a Discharged Jury to Address Verdict Problems

§ 49:28 Authority to recall a discharged jury
§ 49:29 Factors to consider

Rule 50. Judgment as a Matter of Law in a Jury Trial; Related

Xiv

Motion for a New Trial; Conditional Ruling

I Overview of Rule 50

50:1 Role and structure of Rule 50

50:2 Basis for JMOL

50:3 Evidence viewed in favor of nonmoving party

50:4 Resolving issues and granting judgment

50:5 Steps required to preserve sufficiency-of-the-evidence
challenges for postverdict renewal and appellate review

50:6 Applies only in jury trials

50:7 Sufficiency standards in diversity cases

50:8 Findings of fact and conclusions of law

50:9 JMOL may be granted despite previous summary judgment
denial

§ 50:10 Summary-judgment ruling rejecting sufficiency-of-the-

evidence challenge is not appealable after verdict
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Rule

IT Preverdict Motions under Rule 50(a)
50:11 Who may make a motion
50:12 Court may act sua sponte
50:13 Motion can be directed to nondispositive issues
50:14 Format and specificity of motion
50:15 When a Rule 50(a) motion may be made
50:16 Opposing party must be “fully heard”
50:17 Discretionarily reserving the ruling
50:18 All motions not granted are automatically reserved

IIT Renewed Motions After Judgment Under Rule 50(b)

50:19 Any proper Rule 50(a) motion may be renewed
50:20 Rule 50(b) standard is the same as under Rule 50(a)
50:21 Renewed motion must state grounds

50:22 Renewed motion is limited to issues raised in a preverdict
Rule 50(a) motion

50:23 Deadline for bringing a Rule 50(b) renewal motion

50:24 Sua sponte sufficiency challenges by the trial court
postverdict

50:25 Some trial courts may reach “waived” sufficiency issues for
manifest injustice

50:26 No waiver when party is precluded from presenting
argument

50:27 Trial court has two options when the evidence was
insufficient to support the verdict

50:28 Rule 50 timing and punitive damage award challenges

IV Conditional Rulings on Motions for New Trial

50:29 Conditional ruling when party seeks a new trial in the
alternative

50:30 Trial court’s failure to make conditional ruling
50:31 Rule 59 motions separately authorized

V Review on Appeal
50:32 De novo review

50:33 Rule 50(b) renewal motion required for appellate review of
sufficiency of the evidence

50:34 Other motions construed as Rule 50(b) renewal motions

50:35 Party should object that no Rule 50(b) motion was filed

50:36 Effect of failure to move under Rule 50(b) on appellate
review for “manifest injustice”

50:37 Non-sufficiency legal error reviewable without Rule 50(b)
motion

50:38 Court of appeals’ options when reversing denial of JMOL

50:39 Effect of Rule 50(b) renewal motion on timing for appeal

50:40 “Tolling” effect of untimely Rule 50(b) motion where no
objection is made

51. Instructions to the Jury; Objections; Preserving a Claim of
Error

XV
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I Submitting Proposed Instructions
51:1 Right to propose instructions
51:2 Nature and scope of proposed instructions
51:3 When to submit requests
51:4 Court has discretion to consider untimely requests

II Instructions
51:5 Content and coverage of instructions
51:6 Diversity cases
51:7 Notice and opportunity to object
51:8 Manner of giving notice and opportunity to object
51:9 Objections to lack of notice and opportunity to object
51:10 Timing of jury instruction
51:11 Manner of instruction
IIT Objections
51:12 Purpose of objection requirement
51:13 Who must object
51:14 Objections must be on the record and specific
51:15 Objection to modified instruction
51:16 Use versus form objections
51:17 When to make objections

IV Preserving Error
51:18 For the instructions actually given
51:19 For instructions requested but not given

V Appellate Review When Error Preserved
51:20 Standard of review
51:21 Harmless error
51:22 Review limited to grounds asserted below

VI Appellate Review When Error Not Preserved
51:23 Plain error
51:24 Waiver versus forfeiture
51:25 Waiver is no jurisdictional bar to review

VII Relationship to Other Rules
51:26 Judgment as a matter of law
51:27 New trial
51:28 Rule applies to verdict forms
52. Findings and Conclusions by the Court; Judgment on
Partial Findings
I Rulings Covered by Rule 52
52:1 Bench trials
52:2 Preliminary injunction rulings
52:3 Does not apply to rulings on motions generally
52:4 Need for court to give reasons when ruling on motions

IT Entry of Findings of Fact and Conclusions of Law
52:5 Format
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52:6 Purpose of findings and conclusions

52:7 Scope of findings and detail required

52:8 Incomplete or inadequate findings

52:9 Findings and conclusions drafted by counsel

IIT Judgment on Partial Findings
52:10 Court may enter judgment based on partial findings
52:11 Timing
52:12 Against either party but typically against the plaintiff
52:13 Court may act on motion or sua sponte
52:14 Comparison with Rule 50(a) motions

IV Motions for Amended or Additional Findings
52:15 Party may seek amended or additional findings
52:16 When motion must be made; tolling effect
52:17 Motion for amended or additional findings and preserving

error

V Appellate Review of Findings and Conclusions
52:18 Standard of review
52:19 Clear error defined
52:20 Special deference to credibility determinations
52:21 Mixed questions of law and fact
52:22 Findings premised on erroneous view of law
52:23 Special review standards under First Amendment
52:24 Preserving error
53. Masters

I Appointment of a Master
53:1 Three types of masters under Rule 53
53:2 Reasons for appointing a master; trial court’s discretion
53:3 The role of the parties in the appointment process
53:4 Consent masters
53:5 Trial masters
53:6 —Exceptional conditions
53:7 —Detailed accounting or complex damages calculation
53:8 Pretrial masters
53:9 Post-trial masters
53:10 Court-appointed experts and technical advisors
53:11 Relation to Magistrate Judges
53:12 Master subject to judicial code of conduct

II The Appointment Order and the Master’s Authority

53:13 Appointment order defines and limits the master’s
authority

53:14 Ex parte communications

53:15 The record and report

53:16 Modification of the appointment order

53:17 Broad discretion over procedures used

53:18 Evidentiary issues
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53:19 Compensation
53:20 Appointment reviewable via writ of mandamus

IIT Court’s Action on Master’s Order, Report, and
Recommendations

53:21 Court’s options when reviewing Master’s order, report or
recommendation

53:22 Time to object or move; review when no timely objection is
made

53:23 Review of legal conclusions

53:24 Review of master’s factual findings

53:25 Review of procedural matters

TITLE VII. JUDGMENT (RULE 54 TO RULE 63)
Rule 54. Judgment; Costs

§

I Judgment Defined
54:1 Definition

II Certifying Final Decision on Individual Claims for Immediate

[ZocRvoc) LOn LOR LR LR Pockvod]
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Appeal

54:2 Role and purpose of certification under Rule 54(b)

54:3 Relationship between Rule 54(b) and finality under 28
U.S.C.A. § 1291

54:4 Action must present multiple claims

54:5 Trial court must have made a final decision on the claim

54:6 Trial court must find that there is no just reason for delay

54:7 Trial court must expressly determine that there is no just
reason for delay

54:8 Trial court must direct entry of a final judgment

54:9 Compliance with Rule 54(b)’s requirements can come up in
two distinct settings, potentially affecting how strictly
the requirements are applied

54:10 Standard of review

54:11 Time frame for seeking certification under Rule 54(b)

54:12 Obtaining certification after prematurely filing an appeal

54:13 How and when a party may challenge a Rule 54(b)
certification as unwarranted

54:14 Impact of unserved defendants

54:15 Stay of enforcement

54:16 Accelerating appeal of resolved claims by voluntarily
dismissing the unresolved claims

IIT Motions for Reconsideration Under Rule 54(b)
54:17 Trial court retains power to revisit and revise interlocutory
rulings.
54:18 Reconsideration of interlocutory orders after reassignment
to new judge
54:19 Reconsideration of interlocutory rulings under Rule 54(b)
versus postjudgment relief under Rule 59 or Rule 60

IV Rule 54(¢): Demand and Relief Awarded
54:20 General rule under Rule 54(c)
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54:24
54:25
54:26
54:27
54:28
54:29
54:30
54:31
54:32
54:33
54:34
54:35
54:36

54:37
54:38
54:39

54:40
54:41
54:42
54:43
54:44
54:45
54:46

54:47
54:48

54:49

54:50
54:51

54:52
54:53
54:54
54:55
54:56
54:57
54:58

Special damages exception
Limited prejudice exception
Default judgments limited to relief demanded
V Award of Costs
Costs are presumptively awarded to the prevailing party
Discretion to deny costs; court must state reasons
Reasons for denying costs
What costs includes
—Other statutes can expand range of taxable costs
—Deposition and copying charges
—Electronic discovery costs
—Computerized legal research
—Private process servers
—Pro hac vice fees
Statutes can supersede Rule 54(d)
Party agreements on costs
Expenses (sometimes referred to as “costs”) under other
bases
Relation to Rule 68
Costs against the federal government
Federal law controls taxable costs

VI Procedure for Costs Under Rule 54(d)

Time to seek costs

Prevailing party begins process by filing a bill of costs
Taxing of costs

Challenge to the clerk’s award of costs

Appellate review standard

Taxing of costs operates separately from any merits appeal
Court may require costs bond

VII Award of Attorney’s Fees
Rule 54(d) does not determine availability of attorney’s fees
Attorney’s fees are sought by motion under Rule 54(d)(2)
unless they must be proved as damages
Attorney’s fees defined as “costs” are sought by motion and
not in the Bill of Costs
Attorney’s fees as special damages
Fee motion provisions do not apply to attorney’s fees
sought as sanctions
VIII Fee Motions
Need to file motion
Default 14-day deadline
Trial court can extend the deadline
Effect of postjudgment motions on fee-motion deadline
Resolving the fee motion
Delegation of fee motion
Separate judgment entry not required
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54:59 Unresolved fee motion and time to appeal

54:60 Trial court’s options for fee motions after the merits case is
appealed

54:61 Appeal from final ruling on fee motion

55. Default; Default Judgment

I What Constitutes Default
55:1 Failure to file a required responsive pleading
55:2 Party who “otherwise defends”
55:3 Party who attempts to plead or otherwise defend but fails to
make a proper appearance or file an answer
55:4 Penalty defaults
55:5 No-shows at trial

II Entry of Default
55:6 Entry of default is the first step in the default process
55:7 Showing needed; proof of proper service
55:8 Effect of entry of default

IITI Default Judgment Entered by the Clerk
55:9 Requirements for clerk to enter a default judgment
55:10 What is a sum certain
55:11 Clerk has immunity

IV Default Judgment Entered by the Court
55:12 Disfavored and discretionary but sometimes necessary
55:13 Default judgment establishes the well-pleaded factual
allegations, except for damages
55:14 Trial on damages is usually to the court
55:15 Notice required when party has appeared
55:16 Hearings
55:17 Personal jurisdiction
55:18 Relief limited to what was demanded in the complaint

V Setting Aside Entry of Default
55:19 For good cause under Rule 55(c)
55:20 Culpable conduct
55:21 Meritorious defense
55:22 Prejudice
55:23 Court can act sua sponte

VI Setting Aside a Default Judgment

55:24 Defendant must seek relief from judgment under Rule
60(b)

55:25 Point at which relief is from default judgment rather than
entry of default

55:26 Excusable neglect

55:27 Void for lack of jurisdiction

55:28 Exceptional circumstances

55:29 Rule 60(b) motion may be needed to preserve appellate
review
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VII Special Defendants
55:30 Actions against the United States
55:31 Actions against a foreign government
55:32 Protection for service members
55:33 Protection for minors and incompetents

VIII Relation to Other Rules
55:34 Failure to deny particular averments
55:35 Waiver of defenses under Rule 12(h)(1)
55:36 Unopposed motions
55:37 Default as a sanction
55:38 Plaintiff’s failure to prosecute
55:39 Entry of default or default judgment entered in state court
before removal
55:40 Prisoner actions
Rule 56. Summary Judgment

LOn LOR LOR LR
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I Basic Principles and Practice
56:1 Purpose and policy
56:2 The court’s role
56:3 Relation to Rule 12(b)(6)
56:4 Relation to Rule 50
56:5 Continued importance of the “trilogy”
56:6 Constitutionality of summary judgment

LOR LOR LOR LOR 0P LOR

IT Who May Move for Summary Judgment
56:7 Any party may move for summary judgment
56:8 Court may act sua sponte
56:9 Court may invite motion

«on LOn Lo

III Timing of Summary Judgment

56:10 How early?

56:11 How late?

56:12 Summary judgment motions made before the defendant
answers

56:13 Summary judgment motions made before the close of
discovery

56:14 Phased summary judgment

56:15 Phased summary judgment compared to partial summary
judgment

56:16 Successive (“repeat”) summary-judgment motions;
reconsideration of denial

56:17 Pre-motion conferences

IV Standard for Granting Summary Judgment
56:18 The general standard
56:19 The central question is whether a trial is needed
56:20 Can the court rule as a matter of law without having to
resolve any fact disputes?
§ 56:21 Materiality
§ 56:22 —Other facts dispositive
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56:23 —Accepting facts as true

56:24 Only “genuine” disputes of fact preclude summary
judgment

56:25 Evidence that is not capable of being true

56:26 Evidence that no reasonable juror could believe

56:27 Impact of video evidence

56:28 Supreme Court application: Scott v. Harris

56:29 Court must be able to rule as a matter of law

56:30 Substance-specific proof burdens and limits

56:31 Supreme Court application—Beard v. Banks

56:32 Discretionarily withholding summary judgment

LOP LOP 0P LOR O LOR O LR Poclvoq]

V The Showing Required for Summary Judgment

56:33 Summary judgment when the nonmoving party has the
burden of proof

56:34 The Celotex “showing”

56:35 The nonmoving party’s burden in response

56:36 Scope of the nonmoving party’s burden

56:37 Summary judgment when the moving party has the burden
of proof

LOn LON LOR LR won

VI Supporting and Opposing Summary Judgment

§ 56:38 Rule 56 does not regulate the process for making or
briefing summary-judgment motions; Local rules,
standing orders, and case orders

56:39 Rule 56 does not regulate the method for making (as
opposed to supporting) assertions of fact

56:40 Supporting assertions about what facts are or are not
genuinely disputed

56:41 Objection that supporting material cannot be presented in
an admissible form

56:42 Challenging affidavits; motions to strike not needed

56:43 Failure to properly support or respond to an assertion of
fact

56:44 —“Deemed admitted” rules

56:45 Court has no duty to search the record

56:46 Failure to cite to available evidence cannot be remedied by
post-judgment motion for reconsideration

56:47 Reply briefs and sur-replies

VII When Facts Are Unavailable to the Nonmovant
56:48 Opposing party may file affidavit under Rule 56(d)
56:49 No formal “Rule 56(d) motion” is required
56:50 Factors informing trial court’s decision under Rule 56(d)
56:51 Relief when moving party has thwarted discovery efforts
56:52 Method of submitting the Rule 56(d) affidavit
56:53 Failure to file a Rule 56(d) affidavit
56:54 Party cannot raise Rule 56(d) arguments after the fact
56:55 Court must consider Rule 56(d) arguments before deciding

summary judgment motion
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VIII Forms of Proof at Summary Judgment
56:56 Materials to be considered
56:57 Forms of proof at summary judgment are relaxed
56:58 Contents of affidavits or declarations must be admissible
56:59 Personal knowledge or competence
56:60 Hearsay
56:61 Unsworn affidavits; subscribed declarations
56:62 “Self-serving” affidavits
56:63 “Sham” affidavits
56:64 Limited use of pleadings
56:65 Deposition transcripts
56:66 Interrogatory answers
56:67 Submitting documentary evidence
56:68 Using documents produced in discovery
56:69 Submitting electronically stored information
56:70 Taking live witness testimony
56:71 Expert reports

IX The Court’s Decision

56:72 The court may decide on the briefs and supporting
materials

56:73 Cross motions

56:74 Entering summary judgment for the nonmoving party

56:75 Entering summary judgment on grounds not raised in the
motion

56:76 Considering summary judgment sua sponte

56:77 What constitutes reasonable notice; court acting without or
beyond the scope of a party motion

56:78 Failure to give proper notice; preserving error and
harmless error

56:79 Unopposed motions

56:80 Failure to oppose as to particular claim may result in
abandonment

56:81 Stating the reasons for the decision

X Partial Summary Judgment/Establishing Facts
56:82 Court may grant a partial summary judgment
56:83 Motion directed at issues or elements only
56:84 Establishing facts when denying summary judgment
56:85 Reconsidering partial summary judgments

XI Sanctions
56:86 Affidavits made in bad faith
56:87 Rule 11
56:88 Other types of sanctions
XII Appeals
56:89 Standard of review
56:90 Appeal of grant of partial summary judgment

xx1i1
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§ 56:91 Conduct taken after a partial summary judgment
sometimes can lead to an appealable final judgment
§ 56:92 Interlocutory appeal of denial of summary judgment
§ 56:93 Appeal of denial of summary judgment after trial
Rule 57. Declaratory Judgment

I Declaratory Judgment Act
57:1 Enlarging the remedial power of federal courts
57:2 Purpose and examples of the Declaratory Judgment Act
57:3 Statutory exceptions
57:4 Further relief

II Declaratory judgment procedure under Rule 57
57:5 Federal Rules govern; sought by filing a complaint
57:6 Right to jury trial
57:7 Adequate coercive remedy does not preclude declaratory
relief
57:8 Relief awardable under Rule 54(c)

IIT Subject-Matter Jurisdiction
57:9 Three tiers of analysis
57:10 Must satisfy Article III “Case or Controversy” requirement
57:11 Must be within federal subject-matter jurisdiction
57:12 Federal-question jurisdiction over declaratory judgment
actions
57:13 Diversity jurisdiction over declaratory judgment actions
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IV Discretion to Decline Jurisdiction

57:14 Federal courts have discretion to decline to hear
declaratory judgment actions

57:15 Factors informing discretion to decline jurisdiction

57:16 Effect on discretion when no parallel state action is
pending

57:17 Effect on discretion when federal law claims are raised

57:18 Effect on discretion when plaintiff seeks both declaratory
and coercive relief

57:19 Parallel proceedings in federal court

57:20 “Younger” abstention

58. Entering Judgment

[YocRVoc) Poclvoq] [ZocRVoc) Pogl
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I Basics of Entering Judgment
58:1 Entry of judgment starts important deadlines
58:2 Rule 58 does not define what is a judgment
58:3 Entry means notation
58:4 The clerk enters judgment, but sometimes the judge must
approve it first

LN LOR OB LR

II Separate Document Requirement
58:5 Purpose of the separate document requirement
58:6 General rule is that a separate document is required;
exceptions
§ 58:7 What qualifies as a separate document of judgment
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58:8 Minute entries
58:9 Title of the separate document
58:10 Collateral order appeals

IIT Time of Entry
58:11 Time of entry when a separate document is not required
58:12 Time of entry when a separate document is required
58:13 Party may request separate document entry

IV Entry of Judgment and Time for Appeal
58:14 Time for appeal; effect of postjudgment motions
58:15 Effect of “early” appeal
58:16 Effect of fee motion
58:17 Effect of taxing of costs
58:18 Effect of clerk’s failure to make separate document entry
59. New Trial; Altering or Amending a Judgment

I Rule 59 Motions
59:1 Scope of Rule 59 motions
59:2 Who may move under Rule 59
59:3 Particularity required
59:4 Deadline for Rule 59 motions
59:5 The 28-day deadline cannot be extended
59:6 Premature Rule 59 motion is timely
59:7 Timeliness of grounds added in amended motion
59:8 Timely Rule 59 motion tolls time for appeal
59:9 Untimely Rule 59 motion does not toll time for appeal
59:10 Tolling effect of defective motions
59:11 Forfeiture of timeliness objections
59:12 “Unique circumstances” exception will rarely if ever save
an untimely Rule 59 motion
59:13 Successive Rule 59(e) motions
59:14 Amended judgment opens new 28-day window only for
matters that were changed
59:15 Late Rule 59(e) motion may be converted into Rule 60
motion
IT Motions for New Trial
59:16 New trial motion is appropriate only after a trial
59:17 Granting a new trial sua sponte
59:18 Court not limited to grounds raised by the parties
59:19 Role of state law in diversity suits
59:20 Discretionary
59:21 Grounds justifying new trial
59:22 —Verdict against the clear weight of the evidence
59:23 —Excessive or inadequate damages
59:24 —Unfair trial
59:25 —Newly-discovered evidence

III Orders Granting New Trial
59:26 Court may have to specify grounds
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Partial new trial

Remittitur

Additur

Order granting new trial not immediately appealable

IV Motions to Alter or Amend the Judgment

59:31

59:32
59:33
59:34
59:35
59:36
59:37
59:38
59:39
Rule 60.
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Trial court may alter or amend the judgment after it is
entered

What qualifies as a Rule 59(e) motion

Relief independent of motion

Discretionary

Grounds justifying relief

—DManifest error of fact or law

—Newly discovered evidence

Postjudgment award of prejudgment interest

Post-judgment requests to amend a pleading under Rule 15

Relief from a Judgment or Order

I Rule 60(a) Motions

§ 60:1 What errors can be corrected
§ 60:2 When correction can be made
§ 60:3 Court may correct sua sponte

§ 60:4
§ 60:5
§ 60:6
§ 60:7
§ 60:8
§ 60:9
§ 60:10
§ 60:11
§ 60:12

§ 60:13
§ 60:14
§ 60:15

§ 60:16
§ 60:17
§ 60:18

§ 60:19

§ 60:20

§ 60:21
§ 60:22

XXV

IT Rule 60(b) Motions
Relief from a final judgment under Rule 60(b)
Policy behind Rule 60(b) structure and practice
Trial court’s discretion
Who may be relieved
Sua sponte relief
Which court may grant relief under Rule 60(b)
Effect on judgments
Timely motion tolls time to appeal
Ability to obtain relief when the case is on appeal

IIT Timing of Rule 60(b) Motions
General deadline for filing Rule 60(b) motions
One-year cap for motions under Rule 60(b)(1) to (3)
Opposing party’s failure to raise lack of timeliness
IV Mistake, Surprise & Excusable Neglect
Relief based on a mistake

Relief based on excusable neglect
No Rule 60(b)(1) relief on grounds provided for in Fed. R.

App. P. 4(a)
Vacating default judgments based on excusable neglect
V Newly Discovered Evidence
Relief based on newly discovered evidence
VI Fraud or Other Misconduct
Relief based on fraud or other misconduct
Demonstrating fraud, misrepresentation, or misconduct
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§ 60:23
§ 60:24

§ 60:25
§ 60:26
§ 60:27
§ 60:28

Discovery misconduct
Other remedies

VII Underlying Judgment Is Void
Relief because underlying judgment is void
Subject-matter jurisdiction defect narrowly construed
Lack of due process
Vacating default judgments based on lack of personal
jurisdiction or inadequate service of process

VIII Satisfaction, Release, Discharge, or Changed

§ 60:29

§ 60:30
§ 60:31

§ 60:32
§ 60:33
§ 60:34
§ 60:35
§ 60:36

§ 60:37
§ 60:38
§ 60:39

§ 60:40
§ 60:41
§ 60:42
§ 60:43

§ 60:44

Circumstances

Relief based on satisfaction, release, discharge, or changed
circumstances

Earlier judgment reversed or vacated

Showing required for relief based on changed
circumstances

Institutional reform litigation

Limited to prospective effect of continued enforcement

Changes in law

Changes in fact

Judgments may be modified to better achieve intended
results

IX “Catch-all” Provision

Rule 60(b)(6) catchall provision

Only for “other reasons”

Intervening changes in the law generally not sufficient for
relief

Incorrect Erie guesses

Fraud on the court

No Rule 60(b)(6) relief on grounds provided for in Fed. R.
App. P. 4(a)

Extraordinary circumstances not covered by Fed. R. App.
4(a) causing missed deadline to appeal

Vacating default judgments based on extraordinary
circumstances

X Other Powers to Grant Relief from Judgment

§ 60:45
§ 60:46
Rule 61.

Independent actions
Fraud on the court
Harmless Error

I Scope of Rule 61

§ 61:1 All errors at every stage of the district court civil action
§ 61:2 On appeal
§ 61:3 Federal Rule of Evidence 103

ITI Harmless Error Doctrine

§ 61:4 Did the error affect a party’s substantial rights?
§ 61:5 Case-specific analysis
§ 61:6 Burden of persuasion
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§ 61:7 Two-step process
§ 61:8 Cumulative error

IIT Applications of Harmless Error Doctrine
§ 61:9 Pleadings
§ 61:10 Evidentiary rulings
§ 61:11 Jury instructions
§ 61:12 Miscellaneous rulings
§ 61:13 Relation to Rule 37(c)
Rule 62. Stay of Proceedings to Enforce a Judgment
I Automatic Stay
§ 62:1 Automatic 30-day stay of enforcement; exceptions
§ 62:2 Court may alter automatic stay
§ 62:3 Other actions allowed during the 30-day stay
§ 62:4 Additional stay protections for military servicemembers
§ 62:5 Trial court may stay enforcement while it considers
postjudgment motions
II Stay by Bond or Other Security
§ 62:6 Obtaining a stay by providing a bond or other security
§ 62:7 Rule 62(b) and stays pending appeal
§ 62:8 Generally limited to money judgments
§ 62:9 Amount of the bond
§ 62:10 Period when stay is in effect
§ 62:11 No bond required if appeal taken by federal government
§ 62:12 Conflict with state law
§ 62:13 Bond for costs on appeal
§ 62:14 Bond for trial court costs

IIT Injunction Pending Appeal
§ 62:15 Trial court may grant or modify an injunction during an
appeal
§ 62:16 Scope of trial court’s authority
§ 62:17 Four-factor test
§ 62:18 Bond or other security may be required
§ 62:19 Appeal from judgment rendered by district court of three
judges
IV Stay According to State Law
§ 62:20 Stay according to state law when the judgment acts as a
lien
§ 62:21 Procedure for invoking Rule 62(f)
V Stay of Judgment as to Multiple Claims or Multiple Parties
§ 62:22 Stay of judgment certified for early appeal under Rule
54(b)
§ 62:23 Judgment creditor’s financial status
VI Appellate Court’s Power Not Limited
§ 62:24 Rule 62 does not limit appellate court’s power

Rule 62.1. Indicative Ruling on a Motion for Relief That is Barred by
a Pending Appeal

6
6
6
6
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I Purpose and Scope

§ 62.1:1 Purpose of Rule 62.1

§ 62.1:2 What motions Rule 62.1 applies to

§ 62.1:3 Party must make the underlying motion before invoking
Rule 62.1

§ 62.1:4 Only applies when jurisdiction has passed to the court of
appeals

§ 62.1:5 Trial court’s jurisdiction over collateral matters

§ 62.1:6 Only applies if appeal has taken effect

II District Court’s Options
§ 62.1:7 Three options
§ 62.1:8 Indicative rulings
§ 62.1:9 Remand

IIT Coordination with Court of Appeals
§ 62.1:10 Notice to the Court of Appeals
§ 62.1:11 Appellate Rule 12.1
§ 62.1:12 Appellate Rule 12.1 motion without predicate Civil Rule
62.1 motion
Rule 63. Judge’s Inability to Proceed

I Purpose and Scope of Rule 63
§ 63:1 Authorizes another judge to complete a hearing or trial
§ 63:2 Scope broadened in 1991
§ 63:3 Post-trial motions
§ 63:4 Magistrate Judges and Masters
§ 63:5 Circumstances of judge’s disability
§ 63:6 Recusal and disqualification

IT Procedure

§ 63:7 Reasons for reassignment

§ 63:8 Certifying familiarity with the record and determining no
prejudice

§ 63:9 Extent of certification depends on successor judge’s role
IIT Powers and Duties of Successor Judge

§ 63:10 Power to complete a trial

§ 63:11 Recalling witnesses

§ 63:12 Findings of fact and conclusions of law

§ 63:13 Summary judgment

§ 63:14 Reconsideration of prior judge’s rulings

§ 63:15 Failure to object

TITLE VIII. PROVISIONAL AND FINAL REMEDIES (RULE 64 TO
RULE 71)

Rule 64. Seizing a Person or Property

I Seizing a Person or Property as Security for a Future
Judgment
§ 64:1 Rule 64 incorporates state prejudgment remedies
§ 64:2 Rule 64 provides remedies in a pending federal action.
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§ 64:3 Freeze orders may be available under state law
§ 64:4 Choice-of-law clauses not followed

§ 64:5 Federal statutes may apply and control

§ 64:6 No immediate appeal

IT Due Process Limits on Prejudgment Remedies
§ 64:7 Due process limits
§ 64:8 No out-of-state attachment

§ 64:9
§ 64:10
§ 64:11

Rule 65.

XXX

§ 65:1
§ 65:2
§ 65:3
§ 65:4
§ 65:5
§ 65:6
§ 65:7
§ 65:8

§ 65:9
§ 65:10
§ 65:11

§ 65:12

§ 65:13
§ 65:14

§ 65:15
§ 65:16
§ 65:17
§ 65:18
§ 65:19
§ 65:20
§ 65:21
§ 65:22

§ 65:23
§ 65:24
§ 65:25
§ 65:26

IIT Related Issues
Removed cases
Postjudgment remedies
Lis pendens
Injunctions and Restraining Orders

I Preliminary Injunctions
Purpose of a preliminary injunction
Independent basis for subject-matter jurisdiction needed
Notice required
Less formal procedures
Evidentiary hearing usually held but not always required
Consolidating with trial on merits
Standard for granting a preliminary injunction

Federal common law standard—Validity of “sliding scale”
tests

—Irreparable injury
Heightened showing for certain “disfavored” injunctions

Variance between federal and state standards in diversity
cases

Power to grant preliminary injunction to preserve assets
for judgment is limited
Motion to modify or dissolve a preliminary injunction
Preliminary injunctions entered in state court before
removal
II Temporary Restraining Orders
Purpose of TROs
TRO standard same as for preliminary injunction
Procedural requirements for ex parte TRO
Notice
Duration
Follow up with motion for preliminary injunction
Intervening motion to dissolve or modify
TROs entered in state court before removal

IIT Bond Requirement
Bond required for TRO or preliminary injunction
Purpose of an injunction bond
Wide discretion to set bond
Discretion to waive bond requirement entirely
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§ 65:27 Bond in public interest litigation
§ 65:28 Recovery against bond after wrongful injunction
§ 65:29 Implications of a low bond

IV Contents and Scope of Injunction and Restraining Orders

§ 65:30 Rule 65(d) applies to all injunctions, including permanent
injunctions

§ 65:31 Orders must be detailed and specific
§ 65:32 Form of the order
§ 65:33 Order itself must set forth the acts restrained or required
§ 65:34 Persons bound by the order
§ 65:35 Enforcement jurisdiction over nonparties

V Appellate Review of Preliminary Injunction Rulings

§ 65:36 Grant or denial immediately appealable

§ 65:37 Trial court’s power to modify or dissolve a preliminary
injunction during interlocutory appeal

§ 65:38 Preliminary injunction issued by state court before removal

§ 65:39 Standard of appellate review

§ 65:40 Appellate review of TROs

Rule 65.1. Proceedings Against a Security Provider

§ 65.1:1 No need to file a new action

§ 65.1:2 Bonds or other security covered under Rule 65.1

§ 65.1:3 Proceedings only against a surety or other security
provider

§ 65.1:4 Personal jurisdiction over security provider; clerk as agent
to receive papers

§ 65.1:5 Right to jury trial

§ 65.1:6 Law applicable

§ 65.1:7 Timing of proceeding

Rule 66. Receivers
I Appointing a Receiver

§ 66:1 Role of an equity receiver

§ 66:2 Extraordinary remedy

§ 66:3 Equitable power in cases properly before the court

§ 66:4 Power to appoint lies within trial court’s discretion

§ 66:5 Federal law controls appointment in diversity cases

§ 66:6 Factors guiding trial court’s decision whether to appoint a

receiver
§ 66:7 Receiver may be appointed to protect a judgment creditor
§ 66:8 Dismissal of action requires court order

II Conduct of Receivers
§ 66:9 Court exercises broad supervisory power
§ 66:10 Receiver’s authority
§ 66:11 Receiver’s administration and management of the estate
§ 66:12 Suits by the receiver
§ 66:13 Suits against the receiver
§ 66:14 Law governing the capacity of receiver to sue and be sued

XXX1



FepERAL RULES oF C1viL PROCEDURE

IIT Relation to Jurisdiction and Other Matters
§ 66:15 Subject-matter jurisdiction
§ 66:16 Removal
§ 66:17 In rem jurisdiction
§ 66:18 Stay of other proceedings
§ 66:19 In personam jurisdiction
§ 66:20 Interlocutory appeal
Rule 67. Deposit into Court

I Depositing Money or Other Property
§ 67:1 Purpose of Rule 67
§ 67:2 Leave of court required
§ 67:3 Deposit does not alter legal obligations
§ 67:4 Depositing party may assert claim
§ 67:5 Depositing party must serve the order granting leave on the
clerk of court
§ 67:6 Deposit made as part of an interpleader
§ 67:7 Motion initiated by opposing party
§ 67:8 Deposit as a mootness tactic

II Court’s Responsibilities
§ 67:9 Decide and disburse
§ 67:10 Statutory obligations
§ 67:11 Interest-bearing account required
Rule 68. Offer of Judgment

I The Role and Implications of Rule 68
§ 68:1 What Rule 68 authorizes and why
§ 68:2 The potential added stakes of attorney’s fees
§ 68:3 Civil rights actions

IT Offer of Judgment Mechanics

§ 68:4 Only a defending party can make an offer of judgment

§ 68:5 Time when offer can be made

§ 68:6 Offer generally must stay open for full 14-day period

§ 68:7 Effect of summary-judgment grant during the 14-day

period

§ 68:8 How an offer of judgment is made

§ 68:9 How an offer of judgment is accepted

§ 68:10 Entering judgment on an accepted offer

§ 68:11 Multiple offers are possible

68:12 A Rule 68 offer must be for judgment and include pre-offer
costs

68:13 Offer may include liability disclaimer

68:14 Clarity of terms

68:15 Offer is construed pursuant to general contract principles

68:16 Clarification of ambiguous offers

68:17 Offers involving multiple parties

68:18 Applicability to class actions and other representative
actions
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IIT Effect of Accepted Offer
§ 68:19 Accepted offer results in a judgment on the record
§ 68:20 Effect of accepted offer on award of costs
§ 68:21 Award of attorney’s fees when the fees are an element of
costs

§ 68:22 Award of attorney’s fees when the fees are not an element
of costs

§ 68:23 Post-judgment interest

§ 68:24 Obtaining relief from a Rule 68 judgment

IV Effect of Rejected Offer

§ 68:25 Rejected offer does not moot the case

§ 68:26 Rule 68 shifts post-offer costs if the plaintiff wins but wins
less than the offer

§ 68:27 Split on whether Rule 68 cost-shifting is triggered by a
settlement

§ 68:28 Rule 68 cost-shifting is mandatory when it is triggered

§ 68:29 Rule 68 does not shift either party’s pre-offer costs

§ 68:30 Effect on attorney’s fees that are defined as an element of
costs

§ 68:31 Rejected Rule 68 offer can affect the plaintiff’s recovery of
“non-costs” attorney’s fees

§ 68:32 Comparing the rejected offer to the eventual judgment

§ 68:33 Valuing nonmonetary relief

§ 68:34 Comparison when the plaintiff accepts a remittitur

§ 68:35 Unaccepted offer is not admissible at trial

§ 68:36 State-law fees defined as costs

V Mootness
§ 68:37 Rejected Rule 68 offer of full relief does not moot the case
§ 68:38 Other means of attempting “unconditional surrender”

VI Relation to Other Matters
§ 68:39 Ancillary jurisdiction to enforce an accepted Rule 68 offer
§ 68:40 Appeal
§ 68:41 Preclusion doctrines
§ 68:42 State offer-of-judgment rules
Rule 69. Execution

I Procedure for Enforcing a Money Judgment

§ 69:1 The role of Rule 69

§ 69:2 Writ of execution is the presumptive mechanism

§ 69:3 Recourse to other enforcement methods

§ 69:4 Only for federal-court money judgments

§ 69:5 Execution after registering judgment in other federal court
IT Enforcement Procedure

§ 69:6 Follow state practice

§ 69:7 Exception if federal statute applies

§ 69:8 Intersection with other Federal Rules

§ 69:9 Who can serve a writ of execution
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IIT Discovery
§ 69:10 Judgment winner may take discovery to locate judgment
debtor’s assets
§ 69:11 Choice of federal or state discovery devices
§ 69:12 Third-party discovery

IV Relation to Jurisdiction and Other Matters
§ 69:13 Rule 69 does not confer subject-matter jurisdiction
§ 69:14 Ancillary jurisdiction over enforcement
§ 69:15 Ancillary jurisdiction over discovery in furtherance of
enforcement
§ 69:16 Stay of enforcement
Rule 70. Enforcing a Judgment for a Specific Act

I Role of Rule 70
70:1 Enforcing a judgment for a specific act
70:2 Enforcement tied to the judgment entered
70:3 Court’s enforcement jurisdiction
70:4 No requirement to follow state practices

Lo LON LOP LR

II Five Remedies
70:5 Appoint someone else to do it
70:6 Vest title
70:7 Clerk’s writ of attachment or sequestration
70:8 Clerk’s writ of execution or assistance
70:9 Contempt
71. Enforcing Relief for or Against a Nonparty
71:1 Role of Rule 71
71:2 Same enforcement processes apply
71:3 Enforcement by nonparties
71:4 Enforcement against nonparties

=
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TITLE IX. SPECIAL PROCEEDINGS (RULE 71.1 TO RULE 76)
Rule 71.1. Condemning Real or Personal Property

I Role of Rule 71.1
71.1:1 Special rules for eminent domain actions in federal court
71.1:2 Scope of Rule 71.1
71.1:3 Role of state law
71.1:4 Jurisdiction and venue

II Procedure Under Rule 71.1
71.1:5 Two-stage process contemplated
71.1:6 Joinder of properties
71.1:7 Complaint
71.1:8 Notice
71.1:9 Service
71.1:10 Two ways to respond: notice of appearance or answer
71.1:11 Streamlined process for defendants to assert objections
and defenses to the condemnation
71.1:12 Counterclaims
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71.1:13 Defendants who do not appear or answer
71.1:14 Amending pleadings
71.1:15 Immediate possession

IIT Trial of the Issues

71.1:16 Rule 71.1(h) establishes scheme for awarding just
compensation

71.1:17 No Seventh Amendment right to jury trial; issues other
than compensation

71.1:18 Methods of determining compensation

71.1:19 Summary judgment on compensation

71.1:20 State jury rights in diversity cases

IV Additional Requirements of Rule 71.1
71.1:21 Dismissal
71.1:22 Condemnation under a state’s power of eminent domain
71.1:23 Costs in condemnation proceedings
71.1:24 EAJA as applied to condemnation actions
71.1:25 Attorney’s fees and expenses against U.S. for failed
condemnation action
72. Magistrate Judges: Pretrial Order

I Overview of Pretrial Referrals to Magistrate Judges
72:1 Article I judges

72:2 Rule 72 and the Magistrates Act

72:3 Two tiers of civil pretrial referrals

72:4 District court determines whether to make the referral

72:5 Rule 72 does not apply to pretrial rulings in Rule 73 consent
cases

72:6 Local rules

IT Nature of the Referral
72:7 Statutory authority and restrictions
72:8 Dispositive vs. nondispositive
72:9 District judges often proceed with caution when in doubt
72:10 Referring nondispositive matter for recommendation only

IIT Referral to Magistrate: Particular Matters
72:11 Discovery
72:12 Administrative subpoenas
72:13 Section 1782 applications
72:14 Discovery sanctions
72:15 Rule 11 sanctions
72:16 Motions for default judgment
72:17 Motions to amend
72:18 Motions to strike
72:19 Motions to intervene
72:20 Motions to remand
72:21 Motions to transfer
72:22 Motions to stay pending arbitration
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72:23 Motion to disqualify counsel

72:24 In forma pauperis dismissals

72:25 Rule 54 fee motions

72:26 Motions to review costs award

72:27 Trial, post-trial, and post-judgment motions
72:28 “Additional duties” referrals

72:29 Limited contempt power

LOR Y0P LOR LOR LR LR LR

IV Referral and Decision
72:30 Initial referral
72:31 Order determining a nondispositive matter
72:32 Report and recommendation on a dispositive matter
72:33 Amended findings and conclusions

V Objecting to Magistrate Judge Rulings
§ 72:34 Need to object to preserve full review
§ 72:35 Fourteen days to make objections
§ 72:36 Objections must be specific
§
§
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72:37 Motions to reconsider; tolling 14-day period
72:38 District judge’s power to act sua sponte

VI Failure to Object Can Waive District Judge and Appellate
Review

72:39 Need to distinguish different types of waiver

72:40 Waiver of district judge review of a magistrate judge’s
order determining a nondispositive matter

72:41 Waiver of district judge review of a magistrate judge’s
report and recommendation on a dispositive matter

72:42 Waiver of appellate review is allowed

72:43 Notice of waiver may be required

72:44 Waiver of appellate review varies by circuit

72:45 Waiver of appellate review not always absolute

72:46 Appellate review for matters the district judge reviews
despite failure to object

72:47 Waiver of appellate review as to nondispositive motion
rulings

VII Standards for District Judge Review

72:48 District judge review of nondispositive matters

72:49 District judge review of dispositive matters

72:50 Arguments not presented to the magistrate judge

72:51 Adoption of magistrate judge’s report and recommendation
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VIII Prisoner Actions and Petitions
§ 72:52 Conditions of confinement
§ 72:53 Habeas petitions
Rule 73. Magistrate Judges: Trial by Consent; Appeal

I Authority to Exercise Consent Jurisdiction
§ 73:1 Article I judges
§ 73:2 Statutory authority for consent jurisdiction under the
Magistrates Act
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§ 73:4 Justiciability requirements apply
§ 73:5 Designation to receive consent jurisdiction and case
assignment

§ 73:6 Specific magistrate judge

IT Scope of Magistrate Judge’s Authority Upon Consent
73:7 Consent can be sought for plenary or limited power
73:8 Postjudgment motions
73:9 Related later-filed suits
73:10 Contempt power

73:11 Appellate review when magistrate judge hears case by
consent
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IIT Procedures for Seeking and Giving Consent
73:12 All parties must consent
73:13 Unserved parties
73:14 Class actions
73:15 New parties
73:16 Motions to intervene
73:17 Substituted parties
73:18 Attorney consent binds client
73:19 Clerk acts as middleman
73:20 Written consent form
73:21 Implied consent may be sufficient
73:22 Judges may raise but not coerce
73:23 Time to consent
73:24 No right to withdraw consent after case is referred
73:25 Power to vacate
[Rule 74. Method of Appeal From Magistrate Judge to District
Judge Under Title 28, U.S.C. § 636(c)(4) and Rule 73(d)]
(Abrogated April 11, 1997, eff. Dec. 1, 1997)
§ 74:1 Rule 74 Advisory Committee notes
[Rule 75. Proceedings on Appeal From Magistrate Judge to District
Judge Under Rule 73(d)] (Abrogated April 11, 1997, eff.
Dec. 1, 1997)
§ 75:1 Rule 75 Advisory Committee notes
[Rule 76. Judgment of the District Judge on the Appeal Under Rule
73(d) and Costs] (Abrogated April 11, 1997, eff. Dec. 1,
1997)
§ 76:1 Rule 76 Advisory Committee notes
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TITLE X. DISTRICT COURTS AND CLERKS: CONDUCTING
BUSINESS; ISSUING ORDERS (RULE 77 TO RULE 80)

Rule 77. Conducting Business; Clerk’s Authority; Notice of an Order
or Judgment
I The District Courts Are Always Open
§ 77:1 Always open but not always staffed
§ 77:2 “After-hours” filing
§ 77:3 Electronic filing; intersection with filing deadlines
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IT Where the Court May Conduct its Business
§ 77:4 Trial versus other proceedings
§ 77:5 Synchronous video proceedings

IIT Clerk’s Office
§ 77:6 When clerk’s office is open
§ 77:7 Orders grantable by clerk

IV Notice of Entry of Judgment and the Appeal Clock
77:8 Clerk should serve notice of entry, but appeal clock runs
regardless
77:9 Litigants can serve the notice
78. Hearing Motions; Submission on Briefs
78:1 Motion days
78:2 Decision on the briefs
79. Records Kept by the Clerk
79:1 Clerk’s duty to keep the civil docket
79:2 Minimum content and specificity of docket entries
79:3 Docket errors not dispositive
79:4 Relation to Rule 58 and entry of judgment
79:5 Docket entry of judgment is distinct from the judge’s
underlying order
Rule 80. Stenographic Transcript as Evidence
§ 80:1 Testimony at a prior trial or hearing
§ 80:2 Not the exclusive method of authenticating a transcript
§ 80:3 Court Reporter Act
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TITLE XI. GENERAL PROVISIONS (RULE 81 TO RULE 87)
Rule 81. Applicability of the Rules in General; Removed Actions
I Applicability of the Civil Rules
§ 81:1 Proceedings in which the Civil Rules apply
II Mandamus

81:2 District court mandamus
81:3 Statutory authority
81:4 Courts of appeal

(Yol o iV od]

IIT Procedure After Removal
81:5 Civil rules apply after removal
81:6 State rules still govern events that occurred before removal
81:7 State court orders remain in effect until altered

VoclVo iV o]

IV Pleading in Removed Cases
81:8 No automatic need to replead
81:9 Filing answer in state court does not waive removal
81:10 Time to answer (or file a pre-answer motion) in federal
court
§ 81:11 Intervening default
§ 81:12 Proper service required
§ 81:13 Time to serve after removal
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81:14 Post-removal service does not revive “dead” claims
81:15 Federal pleading standards govern after removal
81:16 Rule 11 sanctions

V Jury Demand in Removed Cases
81:17 A post-removal jury demand is not required in two
situations
81:18 Making a jury demand after removal
81:19 Waiver and late demands
81:20 State-court pleadings can qualify as a federal-court jury
demand
81:21 Federal-court jury demand does not waive ability to seek a
remand
82. Jurisdiction and Venue Unaffected
82:1 Rules do not expand or withdraw federal-court subject-
matter jurisdiction
82:2 Joinder does not equal jurisdiction
82:3 Rule 82 refers to subject-matter jurisdiction, not personal
jurisdiction
82:4 Timing rules
82:5 Venue and admiralty jurisdiction
83. Rules by District Courts; Judge’s Directives

I Overview

83:1 The role of local rules, general orders, and standing orders

83:2 Authority to make binding and enforceable local rules

83:3 Must be consistent with the Federal Rules and not
duplicative

83:4 Local rules regulating motion practice are common

83:5 No forfeiture for nonwillful failure to follow a requirement of
form

83:6 Deferential review

IT Content of Local Rules
83:7 Compatibility and inconsistency
83:8 Summary judgment
83:9 Motions on the pleadings
83:10 Alternative dispute resolution
83:11 Deadline for fee motions
83:12 Examples of improper local rules

IIT Local Rulemaking Process
83:13 Creation of local rules
83:14 Circuit modification or abrogation
83:15 Balkanization

IV District-Wide General Orders
83:16 Authority to adopt General Orders
83:17 Appropriate scope of General Orders

V Individual Judge’s Standing Orders
83:18 Standing orders

XXXIX
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§ 83:19 Must be consistent
§ 83:20 Actual notice

VI Management of Individual Cases
§ 83:21 Broad authority

Rule 84. [Forms] (Abrogated April 29, 2015, effective December 1,

2015.)

I The Official Forms Have Been Abrogated
84:1 Brief history and purpose of the official forms
84:2 Abrogation
84:3 Relocation of content from Forms 5 and 6 addressing service
84:4 AO form bank
84:5 Pro se forms
84:6 Local court forms
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IT Historical Commentary on Abrogated Rule 84

84:7 Sufficient

84:8 Illustrations, especially for notice pleading

84:9 Deviating from the forms

84:10 Service and waiver

85. Title

85:1 Citations to the Civil Rules

85:2 Citations to this book

86. Effective Dates

86:1 Determining the effective date of new rules and
amendments

86:2 Application to pending cases

86:3 Apply new rule to “maximum extent possible”

86:4 Completed versus uncompleted events

86:5 Supersession effect of Style Amendments

87. Civil Rules Emergency

= =
=] <]
WP WP WP WP WOR (D WP WOR (D WP LOR OB O

=
=)
o

I Declaring a Rules Emergency

87:1 Role and effect of Rule 87
87:2 Emergency must be declared by the Judicial Conference
87:3 Conditions for an emergency
87:4 Scope and effect of the declaration

IT The Emergency Rules
§ 87:5 Emergency Rules regarding service of process
§ 87:6 Emergency Rules regarding extensions
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APPENDIX A

ADVISORY COMMITTEE NOTES
Rule 1. Scope and Purpose

Rule 2. One Form of Action

Rule 3. Commencing an Action
Rule 4. Summons

Rule 4.1. Serving Other Process
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Rule
Rule

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rule

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rules 26-37.

Rule

Rule
Rule
Rule
Rule
Rule
Rule
Rule
Rule

Rule
Rule
Rule

5.
5.1.
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13.
14.
15.
16.
16.1.
17.
18.
19.
20.
21.
22.
23.
23.1.
23.2.
24.
25.

26.

27.
28.
29.
30.
31.
32.
33.
34.

35.
36.
37.

Serving and Filing Pleadings and Other Papers
Constitutional Challenge to a Statute—Notice,
Certification, and Intervention

Privacy Protection for Filings Made with the Court

Computing and Extending Time; Time for Motion Papers

Pleadings Allowed; Form of Motions and Other Papers

Disclosure Statement

General Rules of Pleading

Pleading Special Matters

Form of Pleadings

Signing Pleadings, Motions, and Other Papers;
Representations to the Court; Sanctions

Defenses and Objections: When and How Presented,;
Motion for Judgment on the Pleadings; Consolidating
Motions; Waiving Defenses; Pretrial Hearing

Counterclaim and Crossclaim

Third-Party Practice

Amended and Supplemental Pleadings

Pretrial Conferences; Scheduling; Management

Multidistrict Litigation

Plaintiff and Defendant; Capacity; Public Officers

Joinder of Claims

Required Joinder of Parties

Permissive Joinder of Parties

Misjoinder and Nonjoinder of Parties

Interpleader

Class Actions

Derivative Actions

Actions Relating to Unincorporated Associations

Intervention

Substitution of Parties

Explanatory Statement Concerning 1970 Amendments

Duty to Disclose; General Provisions Governing
Discovery

Depositions to Perpetuate Testimony

Persons Before Whom Depositions May Be Taken

Stipulations About Discovery Procedure

Deposition by Oral Examination

Depositions by Written Questions

Using Depositions in Court Proceedings

Interrogatories to Parties

Producing Documents, Electronically Stored Information,
and Tangible Things, or Entering onto Land, for
Inspection and Other Purposes

Physical and Mental Examinations

Requests for Admission

Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions

xli
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Rule 38. Right to a Jury Trial; Demand

Rule 39. Trial by Jury or by the Court

Rule 40. Scheduling Cases for Trial

Rule 41. Dismissal of Actions

Rule 42. Consolidation; Separate Trials

Rule 43. Taking Testimony

Rule 44. Proving an Official Record

Rule 44.1.  Determining Foreign Law

Rule 45. Subpoena

Rule 46. Objecting to a Ruling or Order

Rule 47. Selecting Jurors

Rule 48. Number of Jurors: Verdict; Polling

Rule 49. Special Verdict; General Verdict and Questions

Rule 50. Judgment as a Matter of Law in a Jury Trial; Related
Motion for a New Trial; Conditional Ruling

Rule 51. Instructions to the Jury; Objections; Preserving a Claim
of Error

Rule 52. Findings and Conclusions by the Court; Judgment on
Partial Findings

Rule 53. Masters

Rule 54. Judgments; Costs

Rule 55. Default; Default Judgment

Rule 56. Summary Judgment

Rule 57. Declaratory Judgment

Rule 58. Entering Judgment

Rule 59. New Trial; Altering or Amending a Judgment

Rule 60. Relief from Judgment or Order

Rule 61. Harmless Error

Rule 62. Stay of Proceedings to Enforce a Judgment

Rule 62.1. Indicative Ruling on a Motion for Relief that is Barred
by a Pending Appeal

Rule 63. Judge’s Inability to Proceed

Rule 64. Seizing a Person or Property

Rule 65. Injunctions and Restraining Orders

Rule 65.1. Proceedings Against a Surety Provider

Rule 66. Receivers

Rule 67. Deposit into Court

Rule 68. Offer of Judgment

Rule 69. Execution

Rule 70. Enforcing a Judgment for a Specific Act

Rule 71. Enforcing Relief for or Against a Nonparty

Rule 71.1. Condemning Real or Personal Property

Rule 72. Magistrate Judges: Pretrial Order

Rule 73. Magistrate Judges: Trial by Consent; Appeal

Rule 77. Conducting Business; Clerk’s Authority; Notice of an
Order or Judgment

Rule 78. Hearing Motions; Submission on Briefs

Rule 79. Records Kept by the Clerk
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Rule
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Rule
Rule

[Rule 84.

Rule
Rule
Rule

80.
81.
82.
83.

85.
86.
87.

Stenographic Transcript as Evidence

Applicability of the Rules in General; Removed Actions
Jurisdiction and Venue Unaffected

Rules by District Courts; Judge’s Directives

Forms] (Abrogated April 29, 2015, eff. December 1, 2015)
Title

Effective Dates

Civil Rules Emergency

APPENDIX B
FORMS (ABROGATED APRIL 29, 2015, EFF. DECEMBER
1, 2015)

Form
Form

Form
Form
Form

Form
Form
Form
Form
Form
Form
Form

Form
Form
Form
Form

Form

Form
Form

Form
Form

Form
Form

Form

Form
Form

13.

14.
15.
16.
17.

18.
19.

20.
21.

30.
31.

40.

41.
42.

Caption

Date, Signature, Address, E-Mail Address, and Telephone
Number

Summons

Summons on a Third-Party Complaint

Notice of a Lawsuit and Request to Waive Service of a
Summons

Waiver of the Service of Summons

Statement of Jurisdiction

Statement of Reasons for Omitting a Party

Statement Noting a Party’s Death

. Complaint to Recover a Sum Certain
. Complaint for Negligence
. Complaint for Negligence when the Plaintiff Does Not Know

Who is Responsible

Complaint for Negligence Under the Federal Employers’
Liability Act

Complaint for Damages Under the Merchant Marine Act

Complaint for the Conversion of Property

Third-Party Complaint

Complaint for Specific Performance of a Contract to Convey
Land

Complaint for Patent Infringement

Complaint for Copyright Infringement and Unfair
Competition

Complaint for Interpleader and Declaratory Relief

Complaint on a Claim for a Debt and to Set Aside a
Fraudulent Conveyance Under Rule 18(b)

Answer Presenting Defenses Under Rule 12(b)

Answer to a Complaint for Money Had and Received With a
Counterclaim for Interpleader

Motion to Dismiss Under Rule 12(b) for Lack of Jurisdiction,
Improper Venue, Insufficient Service of Process, or Failure
to State a Claim

Motion to Bring in a Third-Party Defendant

Motion to Intervene as a Defendant Under Rule 24

xliii
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Form 50. Request to Produce Documents and Tangible Things, or to
Enter onto Land Under Rule 34

Form 51. Request for Admissions Under Rule 36

Form 52. Report of the Parties’ Planning Meeting

Form 60. Notice of Condemnation

Form 61. Complaint for Condemnation

Form 70. Judgment on a Jury Verdict

Form 71. Judgment by the Court Without a Jury

Form 80. Notice of a Magistrate Judge’s Availability

Form 81. Consent to an Assignment to a Magistrate Judge

Form 82. Order of Assignment to a Magistrate Judge

APPENDIX C
SUPPLEMENTAL RULES

Rule A. Scope of Rules

Rule B. In Personam Actions: Attachment and Garnishment
Rule C. In Rem Actions: Special Provisions

Rule D. Possessory, Petitory, and Partition Actions

Rule E. Actions in Rem and Quasi in Rem: General Provisions
Rule F. Limitation of Liability
Rule G. Forfeiture Actions In Rem
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