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§ 24:83 Attorney’s fees

C. TORTS ARISING FROM BREACH OF
CONTRACT

§ 24:84 Breach of covenant of good faith and fair dealing
§ 24:85 Intentional interference with contract
§ 24:86 Other torts

VI. ACTION FOR BREACH OF CONTRACT

A. BRINGING ACTION
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§ 24:105 Allegation of oral contract [Civ. Code, §§ 3300,
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Form PLD-C-010]

§ 24:118 Defense of minor’s lack of capacity to contract
[Fam. Code, § 6701]
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§ 24:123 Defense of lack of consideration [Code Civ.
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§ 40:75 Deduction of damages from price

2. Forms

a. Complaints
§ 40:76 Complaint for damages for buyer’s cover by

procurement of substitute goods [Cal. Com.
Code, §§ 2711, subd. (1)(a), 2712]

§ 40:77 Complaint for damages for seller’s nondelivery of
goods sold [Cal. Com. Code, §§ 2711, subd.
(1)(b), 2713]

§ 40:78 Complaint for specific performance where the
goods are unique [Cal. Com. Code, §§ 2711,
subd. (2)(b), 2716]

b. Affirmative Defenses
§ 40:79 Affirmative defense in answer based on

unreasonable cover by buyer
§ 40:80 Affirmative defense in answer based on goods

not unique

D. BREACH OF WARRANTY

1. Legal Principles
§ 40:81 Warranty of title and against infringement
§ 40:82 Express warranties by affirmation, promise,

description, or sample
§ 40:83 Implied warranty of merchantability
§ 40:84 Implied warranty of fitness for particular use
§ 40:85 Exclusion or modification of warranties
§ 40:86 Cumulation and conflict of warranties
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§ 40:87 Retail sales warranty; proof of purchase form

2. Forms

a. Complaints and Allegations
§ 40:88 Complaint for damages for breach of express

warranty [Cal. Com. Code, §§ 2313, 2714, subd.
(2)]

§ 40:89 Allegation of breach of express warranty based
on goods not conforming to sample [Cal. Com.
Code, § 2313, subd. (1)(c)]

§ 40:90 Complaint for damages for breach of implied
warranty of merchantability [Cal. Com. Code,
§ 2314]

§ 40:91 Allegation for breach of implied warranty of
fitness for particular purpose [Cal. Com. Code,
§ 2315]

b. Affirmative Defenses
§ 40:92 Affirmative defense in answer based on

modification of warranty [Cal. Com. Code,
§ 2316]

§ 40:93 Affirmative defense in answer based on no
implied warranty of merchantability because
seller not merchant [Cal. Com. Code, § 2314]

§ 40:94 Affirmative defense in answer based on no
implied warranty due to an ‘‘as is’’ sale [Cal.
Com. Code, § 2316, subd. (3)(a)]

§ 40:95 Affirmative defense in answer based on no
implied warranty due to buyer examining
goods before entering into contract [Cal. Com.
Code, § 2316, subd. (3)(b)]

III. SELLER’S RIGHTS AND REMEDIES

A. LEGAL PRINCIPLES
§ 40:96 Seller’s remedies on discovery of the buyer’s

insolvency
§ 40:97 Seller’s remedies in general
§ 40:98 Seller’s right to identify goods to the contract

notwithstanding breach or to salvage
unfinished goods

§ 40:99 Seller’s stoppage of delivery in transit
§ 40:100 Seller’s resale
§ 40:101 Person in position as seller
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§ 40:102 Seller’s damages for nonacceptance or
repudiation

§ 40:103 Action for the price
§ 40:104 Seller’s incidental damages

B. PROCEDURAL CHECKLIST
§ 40:105 Checklist of limitations and notices regarding

seller’s remedies

C. FORMS

1. Complaints and Allegations
§ 40:106 Complaint for damages by seller following

private resale of goods [Cal. Com. Code,
§§ 2703, subd. (d), 2706, subd. (1)]

§ 40:107 Complaint for damages based on nonacceptance
of goods [Cal. Com. Code, §§ 2703, subd. (e),
2708]

§ 40:108 Complaint for recovery of price of goods
following buyer’s failure to pay after
acceptance [Cal. Com. Code, § 2709]

2. Affirmative Defenses
§ 40:109 Affirmative defense in answer based on goods

not delivered
§ 40:110 Affirmative defense in answer based on

nonconforming goods

IV. SUITS AGAINST THIRD PARTIES

A. LEGAL PRINCIPLES
§ 40:111 Right of action in either party to contract
§ 40:112 Effect of risk of loss at time of injury

B. FORMS
§ 40:113 Complaint by buyer against third party for

conversion of goods [Cal. Com. Code, § 2722,
subd. (a), Civ. Code, § 3336]

§ 40:114 Complaint by seller on own behalf and as
fiduciary for buyer against third party for
damage to goods [Cal. Com. Code, § 2722,
subd. (b)]
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CHAPTER 41. AUCTION SALES

I. LEGAL PRINCIPLES

A. CONDUCT OF AUCTION SALES

1. Overview
§ 41:1 General principles

2. Completion of Sale
§ 41:2 Terminology
§ 41:3 Bids as offers to contract
§ 41:4 Nature of acceptance
§ 41:5 Last-minute bids
§ 41:6 Passage of title

3. Goods Subject to Sale
§ 41:7 Sales by lot
§ 41:8 Withdrawal of goods from sale
§ 41:9 Condition reserved by seller

4. Bidding by Seller
§ 41:10 Prohibition on secret bidding [Cal. Com. Code,

§ 2328, subd. (4)]
§ 41:11 Forced sale exception
§ 41:12 Buyer’s remedies for violations of Cal. Com.

Code § 2328, subd. (4)

B. RIGHTS AND DUTIES OF PARTIES TO
AUCTION SALES

1. Auctioneer
§ 41:13 Licensing requirements
§ 41:14 Relationship with seller and buyer
§ 41:15 Liability for conversion
§ 41:16 Warranty liability

2. Seller-Owner
§ 41:17 Relationship with auctioneer

3. Bidders and Buyers
§ 41:18 Rights of bidders and buyers
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C. REMEDIES

1. Seller’s Remedies
§ 41:19 Remedies against buyer
§ 41:20 Remedies against auctioneer for conversion
§ 41:21 Injunctions and restitution against auctioneer

2. Auctioneer’s Remedies
§ 41:22 Remedies against buyer and seller

3. Buyer’s Remedies
§ 41:23 Remedies against seller
§ 41:24 Remedies against auctioneer

II. FORMS

A. COMPLAINTS

§ 41:25 Complaint by seller against auctioneer for
breach of contract for unauthorized sale on
credit [Civ. Code, § 3300]

§ 41:26 Complaint by owner against auctioneer for
conversion [Civ. Code, § 3336]

§ 41:27 Complaint by auctioneer against buyer for price
of goods sold [Cal. Com. Code, §§ 2328, 2709]

§ 41:28 Complaint for breach of contract by auctioneer
against seller [Civ. Code, § 3302]

§ 41:29 Complaint to avoid sale by buyer against owner
or seller and auctioneer [Cal. Com. Code,
§ 2328, subd. (4)]

B. DEFENSES

§ 41:30 Affirmative defense by buyer that contract of
sale is unenforceable because of noncompliance
with statute of frauds [Cal. Com. Code, § 2201]

§ 41:31 Affirmative defense by seller that plaintiff is not
entitled to remedy under Cal. Com. Code
§ 2328, subd. (4) because auction was forced
sale

§ 41:32 Affirmative defense by auctioneer that owner of
goods is estopped to assert title to goods sold at
auction

§ 41:33 Affirmative defense by buyer that payment due
under contract of sale can be avoided because
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of seller’s secret bidding [Cal. Com. Code,
§ 2328, subd. (4)]

CHAPTER 42. NEGOTIABLE
INSTRUMENTS

I. LEGAL PRINCIPLES

A. GOVERNING LAW AND DEFINITIONS

§ 42:1 Applicability of California Commercial Code
Division 3

§ 42:2 Definitions applicable to negotiable instruments

B. NEGOTIABILITY OF INSTRUMENTS

1. Significance of Negotiability; Types of
Negotiable Instruments

§ 42:3 Significance of negotiability
§ 42:4 Types of negotiable instruments

2. Requirements for Negotiability

§ 42:5 Required elements, generally
§ 42:6 Unconditional promise or order
§ 42:7 Fixed amount; effect of interest provisions
§ 42:8 Payable on demand or at definite time
§ 42:9 Payable to order or to bearer
§ 42:10 Elements that do not affect negotiability
§ 42:11 Negotiability of incomplete instruments

C. TRANSFER AND NEGOTIATION OF
NEGOTIABLE INSTRUMENTS

1. Negotiation As Form of Transfer

§ 42:12 Significance of negotiation
§ 42:13 Methods of negotiation

2. Method and Types of Indorsement
§ 42:14 Methods of indorsement
§ 42:15 Special, blank, and anomalous indorsements
§ 42:16 Restrictive indorsements

TABLE OF CONTENTS

cxxi



D. RIGHTS AND LIABILITIES OF PARTIES TO
NEGOTIABLE INSTRUMENTS

1. Persons Entitled to Enforce Instruments

a. Holders and Holders in Due Course
§ 42:17 Who may be holder
§ 42:18 Distinction between holder in due course and

other holders
§ 42:19 Requirements for holder in due course
§ 42:20 Value
§ 42:21 Notice

b. Others Entitled to Enforce
Instruments

§ 42:22 Nonholders in possession of instrument
§ 42:23 Persons not in possession of instrument

2. Persons Liable on Instrument
§ 42:24 Signer
§ 42:25 Issuer of note, cashier’s check, or draft drawn on

drawer
§ 42:26 Acceptor of draft
§ 42:27 Drawer of draft
§ 42:28 Indorser
§ 42:29 Accommodation party
§ 42:30 Presenter’s liability to drawee
§ 42:31 Presenter’s liability to drawer or indorser
§ 42:32 Person who converts instrument

3. Prerequisites for Liability

a. Acceptance
§ 42:33 Significance of acceptance
§ 42:34 Manner of acceptance

b. Prerequisites for Secondary Liability
§ 42:35 Overview
§ 42:36 Presentment
§ 42:37 Dishonor
§ 42:38 Notice of dishonor
§ 42:39 Excuse or waiver of presentment and notice of

dishonor
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E. DEFENSES AGAINST ENFORCEMENT OF
INSTRUMENT

1. Discharge of Liability
§ 42:40 By payment
§ 42:41 By tender of payment
§ 42:42 By cancellation
§ 42:43 By impairment of right of recourse or collateral
§ 42:44 By delay in presentment or notice of dishonor
§ 42:45 By other methods
§ 42:46 Discharge of underlying obligation

2. Other Defenses
§ 42:47 Defenses available against holders in due course
§ 42:48 Defenses available against other holders
§ 42:49 Defenses available to accommodated party

F. ADDITIONAL CONSIDERATIONS IN
ACTIONS TO ENFORCE COLLECTION

§ 42:50 Statutes of limitations
§ 42:51 Forms of relief
§ 42:52 Joint and several liability; contribution
§ 42:53 Notifying other parties in action
§ 42:54 Burden of proof

II. FORMS

A. COMPLAINTS AGAINST PRIMARILY
LIABLE PARTIES

§ 42:55 Complaint by payee against maker seeking
payment of note [Cal. Com. Code, § 3412, subd.
(a)]

§ 42:56 Complaint by holder other than payee against
maker seeking payment of note [Cal. Com.
Code, § 3412, subd. (a)]

§ 42:57 Complaint by holder against acceptor seeking
payment of draft [Cal. Com. Code, § 3413,
subd. (a)]

§ 42:58 Complaint by holder against bank seeking
payment of certificate of deposit [Cal. Com.
Code, § 3412, subd. (a)]
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B. COMPLAINTS AND ALLEGATIONS
AGAINST SECONDARILY LIABLE PARTIES

1. Complaints
§ 42:59 Complaint by holder against drawer seeking

payment of unaccepted draft [Cal. Com. Code,
§ 3414, subd. (b)]

§ 42:60 Complaint by holder against indorser seeking
payment of note [Cal. Com. Code, § 3415, subd.
(a)]

§ 42:61 Complaint by holder against accommodation
party seeking payment of note [Cal. Com. Code,
§ 3419, subd. (b)]

§ 42:62 Complaint by accommodation party against
accommodated party seeking reimbursement
for payment of note [Cal. Com. Code, § 3419,
subd. (e)]

§ 42:63 Complaint by transferee against indorser for
breach of transfer warranty [Cal. Com. Code,
§ 3416, subd. (a)]

2. Allegations
§ 42:64 Allegation that drawer of accepted draft was

given notice of dishonor [Cal. Com. Code,
§ 3503, subd. (a)(1)]

§ 42:65 Allegation that presentment was expressly
waived by secondarily liable party [Cal. Com.
Code, § 3504, subd. (a)(4)]

§ 42:66 Allegation that presentment was excused [Cal.
Com. Code, § 3504, subd. (a)]

§ 42:67 Allegation that delay in giving notice of dishonor
was excused [Cal. Com. Code, § 3504, subd. (c)]

§ 42:68 Allegation for use in action by holder of note
against guarantor who guaranteed collection of
note [Cal. Com. Code, § 3419, subd. (d)]

C. AFFIRMATIVE DEFENSES

1. Allegations Involving Discharge of
Liability on Instrument

§ 42:69 Discharge by payment [Cal. Com. Code, § 3602,
subd. (a)]

§ 42:70 Discharge of indorser due to refusal, of person
entitled to enforce instrument, to accept tender
of payment [Cal. Com. Code, § 3603, subd. (b)]
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§ 42:71 Discharge by impairment of indorser’s right of
recourse [Cal. Com. Code, § 3605, subd. (d)]

§ 42:72 Discharge of indorser of check due to holder’s
delay in presentment for payment [Cal. Com.
Code, § 3415, subd. (e)]

2. Allegations That Can Be Asserted Against
Holder in Due Course

§ 42:73 Indorser indorsed instrument without recourse
[Cal. Com. Code, § 3415, subd. (b)]

§ 42:74 Incapacity of maker of note [Cal. Com. Code,
§ 3305, subd. (a)(1)(B)]

§ 42:75 Illegality of transaction for which note was given
[Cal. Com. Code, § 3305, subd. (a)(1)(B)]

§ 42:76 Misrepresentation of character or essential
terms of note [Cal. Com. Code, § 3305, subd.
(a)(1)(C)]

3. Allegation That Can Be Asserted Only if
Holder Is Not Holder in Due Course

§ 42:77 Want or failure of consideration [Cal. Com.
Code, § 3305, subd. (a)(2)]
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transaction
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§ 43:10 Variation of Division 5 provisions by agreement
§ 43:11 Effective date of credit
§ 43:12 Duration of credit
§ 43:13 Modification or cancellation of credit

C. TRANSFER OR ASSIGNMENT OF
BENEFICIARY’S INTEREST

§ 43:14 Transfer of letter of credit
§ 43:15 Assignment of proceeds of a letter of credit

D. PRESENTATION AND HONOR OF LETTER
OF CREDIT

§ 43:16 Generally
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E. EFFECT OF HONOR OR DISHONOR
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II. FORMS

A. COMPLAINTS BY CUSTOMER
§ 43:25 Complaint alleging error by bank in advice of

credit
§ 43:26 Complaint alleging lack of care in honoring

falsified draft or demand for payment not
regular on its face

§ 43:27 Complaint alleging that documents
accompanying draft not regular on face and not
in conformity with letter of credit

§ 43:28 Complaint alleging wrongful dishonor of draft or
demand

B. COMPLAINT BY BANKS

§ 43:29 Complaint by issuing bank for reimbursement
where draft honored in good faith
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C. COMPLAINT BY TRANSFEREE
§ 43:30 Complaint by transferee of documentary draft

against beneficiary for breach of warranty of
compliance with necessary conditions of credit

D. AFFIRMATIVE DEFENSES
§ 43:31 Allegation that dishonor was justified because of

a noncomplying draft
§ 43:32 Allegation that dishonor was not improper based

on permissible deferral period
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§ 44:11 Negotiation of document by indorsement and
delivery or by delivery alone

§ 44:12 Rights acquired by due negotiation
§ 44:13 Document of title to goods defeated by legal or

perfected security interest in goods
§ 44:14 Rights acquired where there is transfer without
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§ 44:18 Issuer
§ 44:19 Rights of buyer in ordinary course of business

2. Warehouseman’s Liability
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receipt
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3. Warehouseman’s Lien
§ 44:25 Overview
§ 44:26 Procedure for enforcement of lien on goods
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§ 44:27 Procedure for enforcement of lien on goods

stored by persons other than merchants
§ 44:28 Satisfaction of lien before sale or from sales

proceeds
§ 44:29 Who may purchase goods; rights of purchasers

in good faith
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C. RIGHTS AND LIABILITIES APPLICABLE
TO BILLS OF LADING

1. Carrier’s Liability
§ 44:30 Liability for nonreceipt, misdescription, or

misdating of bill of lading
§ 44:31 Liability for breach of duty of care
§ 44:32 Liability for failure to conduct sale properly

under Cal. Com. Code § 7308; conversion
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instructions
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damages for failure to give proper notice of
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intention to sell goods [Cal. Com. Code,
§§ 7210, 7308]
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§ 44:44 Affirmative defense by bailee that nondelivery of
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§ 45:12 Staleness as notice of defect or defenses
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Alteration of Instrument
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§ 45:15 Effect of alteration
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II. FORMS
A. COMPLAINTS AND ALLEGATIONS
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