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4. Procedural Checklists

Service of preliminary 20-day notice [Civ. Code,
§ 3098, subd. (a)]

Service of stop notice

Release of withheld funds by bond [Civ. Code,
§ 3196]

Release of withheld funds on affidavit
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1. Legal Principles

§ 39:74 Payment bonds; exoneration of surety
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§ 39:77 Action on payment bond

2. Procedural Checklist
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CHAPTER 40. SALES

I. OVERVIEW OF CALIFORNIA COMMERCIAL
CODE DIVISION 2

A. LEGAL PRINCIPLES

1. Policies and Definitions

§ 40:1 Purpose and policy of California Commercial Code

§ 40:2 Supplementary general principles of law
applicable

§40:3 Applicability to sales

§ 40:4 Basic terms and definitions

§40:5 Course of dealing and usage of trade; course of
performance or practical construction

2. Contract Formation

§ 40:6 Contract formation in general

§ 40:7 Firm offers

§ 40:8 Offer and acceptance

§40:9  Additional terms in acceptance or confirmation

§ 40:10 Modification, rescission, and waiver

§ 40:11 Delegation of performance and assignment of
rights

3. Obligations and Construction of Contract

§40:12 Variation by agreement

§ 40:13 Unconscionability

§ 40:14 Open price term

§ 40:15 Output, requirements, and exclusive dealings

§ 40:16 Delivery in single lot

§ 40:17 Absence of specified place for delivery

§ 40:18 Absence of time provisions; notice of termination
§40:19 Open time for payment or running of credit
§40:20 Options and cooperation respecting performance
§ 40:21 “No arrival, no sale” term

§ 40:22 Letter of credit term and confirmed credit

§ 40:23 Sale on approval and sale or return

4. Title, Interests, and Risk of Loss

§ 40:24 Passing of title; reservation for security
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§40:25 Rights of the seller’s creditors against sold goods

§40:26 Power to transfer

§40:27 Insurable interest in goods; manner of
identification

§ 40:28 Allocation of risk of loss
5. Performance

§40:29 General obligations

§ 40:30 Tender of delivery

§ 40:31 Payment by buyer

§ 40:32 Anticipatory repudiation; assurance of
performance

§ 40:33 Casualty to goods, substituted performance, and
excuse

6. Remedies, Generally

§ 40:34 Remedies to be liberally administered

§ 40:35 Contractual modification or limitation of remedy
§ 40:36  Liquidation or limitation of damages; deposits

§ 40:37 Remedies for fraud

7. Procedural Issues

§ 40:38 Notices

§ 40:39 Limitation of actions for breach; indemnification
§ 40:40 Statute of Frauds

§ 40:41  Proof of market price

B. PROCEDURAL CHECKLIST

§ 40:42  Checklist of time limits and matters requiring
notice prior to actions by buyer or seller

C. FORMS

1. Complaints and Allegations

§ 40:43 Complaint to recover liquidated damages [Cal.
Com. Code, § 2718, Civ. Code, § 1671]

§ 40:44 Demand by buyer for adequate assurance of
performance [Cal. Com. Code, § 2609]

§ 40:45 Allegation of anticipatory repudiation [Cal. Com.
Code, § 2610]

§ 40:46 Notice to offer evidence of substitute market
price [Cal. Com. Code § 2723, subds. (2) and
3]
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§ 40:47
§ 40:48

§ 40:49

§ 40:50

2. Affirmative Defenses

Affirmative defense alleging remedy limited to
liquidated damages

Affirmative defense alleging action barred by
statute of limitations [Cal. Com. Code, § 2725]

Affirmative defense of failure to comply with
Statute of Frauds [Cal. Com. Code, § 2201,
subd. (1)]

Affirmative defense based on impracticability of
performance [Cal. Com. Code, § 2615]

II. BUYER’S RIGHTS AND REMEDIES

A.

§ 40:51

§ 40:52
§ 40:53
§ 40:54
§ 40:55

§ 40:56
§ 40:57

§ 40:58

§ 40:59
§ 40:60
§ 40:61
§ 40:62
§ 40:63
§ 40:64

B.

§ 40:65
§ 40:66

§ 40:67

§ 40:68

LEGAL PRINCIPLES

Buyer’s right to goods on seller’s repudiation,
failure to deliver, or insolvency

Buyer’s right to inspection of goods

Buyer’s rights on improper delivery

Manner and effect of rightful rejection

Merchant buyer’s duties as to rightfully rejected
goods

Seller’s right to cure nonconformance

Buyer’s options as to salvage of rightfully
rejected goods

Waiver of the buyer’s objections by failure to
particularize

What constitutes acceptance of goods

Effect of acceptance

Notice of litigation to person answerable over

Revocation of acceptance in whole or in part

Installment contracts

Preserving evidence of goods in dispute

FORMS

Notice of the buyer’s rejection of delivery [Cal.
Com. Code, § 2602, subd. (1)]

Notice of breach after acceptance [Cal. Com.
Code, § 2607, subd. (3)(a)]

Notice of acceptance of nonconforming goods

with reservation of right to damages [Cal. Com.

Code, §§ 1207, 2612, subd. (3)]
Buyer’s notice of litigation to person answerable
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over (“vouching in”) [Cal. Com. Code, § 2607,
subd. (5)(A)]

C. ACTIONS FOR DAMAGES

1. Legal Principles

§40:69 Remedies, generally

§40:70 Cover and procurement of substitute goods

§40:71 Buyer’s damages for nondelivery or repudiation

§ 40:72 Buyer’s damages for breach in regard to
accepted goods

§ 40:73 Buyer’s incidental and consequential damages

§ 40:74 Buyer’s right to specific performance or replevin

§ 40:75 Deduction of damages from price
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a. Complaints

§40:76  Complaint for damages for buyer’s cover by
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Code, §§ 2711, subd. (1)(a), 2712]
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goods sold [Cal. Com. Code, §§ 2711, subd.
(1)(b), 2713]

§ 40:78 Complaint for specific performance where the
goods are unique [Cal. Com. Code, §§ 2711,
subd. (2)(b), 2716]

b. Affirmative Defenses

§ 40:79 Affirmative defense in answer based on
unreasonable cover by buyer

§ 40:80 Affirmative defense in answer based on goods
not unique

D. BREACH OF WARRANTY

1. Legal Principles

§ 40:81 Warranty of title and against infringement

§ 40:82 Express warranties by affirmation, promise,
description, or sample

§ 40:83 Implied warranty of merchantability

§ 40:84 Implied warranty of fitness for particular use

§ 40:85 Exclusion or modification of warranties

§ 40:86 Cumulation and conflict of warranties
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§ 40:87

§ 40:88

§ 40:89

§ 40:90

§ 40:91

§ 40:92

§ 40:93

§ 40:94

§ 40:95

Retail sales warranty; proof of purchase form
2. Forms

a. Complaints and Allegations

Complaint for damages for breach of express

warranty [Cal. Com. Code, §§ 2313, 2714, subd.

(2)]

Allegation of breach of express warranty based
on goods not conforming to sample [Cal. Com.
Code, § 2313, subd. (1)(c¢)]

Complaint for damages for breach of implied
warranty of merchantability [Cal. Com. Code,
§ 2314]

Allegation for breach of implied warranty of

fitness for particular purpose [Cal. Com. Code,
§ 2315]

b. Affirmative Defenses

Affirmative defense in answer based on
modification of warranty [Cal. Com. Code,
§ 2316]

Affirmative defense in answer based on no
implied warranty of merchantability because
seller not merchant [Cal. Com. Code, § 2314]

Affirmative defense in answer based on no
implied warranty due to an “as is” sale [Cal.
Com. Code, § 2316, subd. (3)(a)]

Affirmative defense in answer based on no
implied warranty due to buyer examining
goods before entering into contract [Cal. Com.
Code, § 2316, subd. (3)(b)]

III. SELLER’S RIGHTS AND REMEDIES

A.
§ 40:96

§ 40:97
§ 40:98

§ 40:99
§ 40:100
§ 40:101

LEGAL PRINCIPLES

Seller’s remedies on discovery of the buyer’s
insolvency

Seller’s remedies in general

Seller’s right to identify goods to the contract
notwithstanding breach or to salvage
unfinished goods

Seller’s stoppage of delivery in transit

Seller’s resale

Person in position as seller
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§40:102 Seller’s damages for nonacceptance or
repudiation

§ 40:103  Action for the price

§ 40:104 Seller’s incidental damages

B. PROCEDURAL CHECKLIST

§ 40:105 Checklist of limitations and notices regarding
seller’s remedies

C. FORMS

1. Complaints and Allegations

§40:106 Complaint for damages by seller following
private resale of goods [Cal. Com. Code,
§§ 2703, subd. (d), 2706, subd. (1)]

§ 40:107 Complaint for damages based on nonacceptance
of goods [Cal. Com. Code, §§ 2703, subd. (e),
2708]

§ 40:108 Complaint for recovery of price of goods
following buyer’s failure to pay after
acceptance [Cal. Com. Code, § 2709]

2. Affirmative Defenses
§ 40:109 Affirmative defense in answer based on goods
not delivered

§ 40:110 Affirmative defense in answer based on
nonconforming goods

IV. SUITS AGAINST THIRD PARTIES

A. LEGAL PRINCIPLES

§ 40:111 Right of action in either party to contract
§ 40:112  Effect of risk of loss at time of injury

B. FORMS

§40:113 Complaint by buyer against third party for
conversion of goods [Cal. Com. Code, § 2722,
subd. (a), Civ. Code, § 3336]

§40:114 Complaint by seller on own behalf and as
fiduciary for buyer against third party for
damage to goods [Cal. Com. Code, § 2722,
subd. (b)]
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CHAPTER 41. AUCTION SALES
I. LEGAL PRINCIPLES

A.

§41:1

§41:2
§41:3
§41:4
§ 41:5
§41:6

§ 41:7
§ 41:8
§ 41:9

§ 41:10

§41:11
§41:12

B.

§ 41:13
§ 41:14
§ 41:15
§ 41:16

§ 41:17

§41:18

CONDUCT OF AUCTION SALES

1. Overview
General principles
2. Completion of Sale

Terminology

Bids as offers to contract
Nature of acceptance
Last-minute bids
Passage of title

3. Goods Subject to Sale

Sales by lot
Withdrawal of goods from sale
Condition reserved by seller

4. Bidding by Seller

Prohibition on secret bidding [Cal. Com. Code,
§ 2328, subd. (4)]

Forced sale exception

Buyer’s remedies for violations of Cal. Com.
Code § 2328, subd. (4)

RIGHTS AND DUTIES OF PARTIES TO
AUCTION SALES

1. Auctioneer

Licensing requirements
Relationship with seller and buyer
Liability for conversion

Warranty liability

2. Seller-Owner

Relationship with auctioneer
3. Bidders and Buyers
Rights of bidders and buyers
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C. REMEDIES
1. Seller’s Remedies
§41:19 Remedies against buyer
§41:20 Remedies against auctioneer for conversion
§ 41:21 Injunctions and restitution against auctioneer
2. Auctioneer’s Remedies
§ 41:22 Remedies against buyer and seller
3. Buyer’s Remedies
§41:23 Remedies against seller
§41:24 Remedies against auctioneer
II. FORMS
A. COMPLAINTS
§ 41:25 Complaint by seller against auctioneer for
breach of contract for unauthorized sale on
credit [Civ. Code, § 3300]
§41:26  Complaint by owner against auctioneer for
conversion [Civ. Code, § 3336]
§ 41:27 Complaint by auctioneer against buyer for price
of goods sold [Cal. Com. Code, §§ 2328, 2709]
§ 41:28 Complaint for breach of contract by auctioneer
against seller [Civ. Code, § 3302]
§ 41:29 Complaint to avoid sale by buyer against owner
or seller and auctioneer [Cal. Com. Code,
§ 2328, subd. (4)]
B. DEFENSES
§ 41:30 Affirmative defense by buyer that contract of
sale is unenforceable because of noncompliance
with statute of frauds [Cal. Com. Code, § 2201]
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goods is estopped to assert title to goods sold at
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§ 41:33 Affirmative defense by buyer that payment due
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of seller’s secret bidding [Cal. Com. Code,
§ 2328, subd. (4)]

CHAPTER 42. NEGOTIABLE
INSTRUMENTS

I. LEGAL PRINCIPLES
A. GOVERNING LAW AND DEFINITIONS

§ 42:1 Applicability of California Commercial Code
Division 3
§ 42:2 Definitions applicable to negotiable instruments

B. NEGOTIABILITY OF INSTRUMENTS

1. Significance of Negotiability; Types of
Negotiable Instruments

§ 42:3 Significance of negotiability
§ 42:4 Types of negotiable instruments

2. Requirements for Negotiability

§ 42:5 Required elements, generally

§ 42:6 Unconditional promise or order

§ 42:7 Fixed amount; effect of interest provisions
§42:8 Payable on demand or at definite time
§42:9 Payable to order or to bearer

§42:10 Elements that do not affect negotiability
§ 42:11 Negotiability of incomplete instruments

C. TRANSFER AND NEGOTIATION OF
NEGOTIABLE INSTRUMENTS
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§ 42:13 Methods of negotiation

2. Method and Types of Indorsement

§ 42:14 Methods of indorsement
§ 42:15  Special, blank, and anomalous indorsements
§ 42:16 Restrictive indorsements
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D. RIGHTS AND LIABILITIES OF PARTIES TO
NEGOTIABLE INSTRUMENTS

1. Persons Entitled to Enforce Instruments

a. Holders and Holders in Due Course

§42:17 Who may be holder
§ 42:18 Distinction between holder in due course and
other holders
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§ 42:21 Notice

b. Others Entitled to Enforce
Instruments
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§ 42:27 Drawer of draft

§ 42:28 Indorser

§ 42:29 Accommodation party
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§ 42:34 Manner of acceptance
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§ 42:35 Overview
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§ 42:37 Dishonor

§ 42:38 Notice of dishonor

§ 42:39 Excuse or waiver of presentment and notice of
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cxxii



TaBLE oF CONTENTS

E. DEFENSES AGAINST ENFORCEMENT OF
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§ 42:42 By cancellation
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§ 42:62 Complaint by accommodation party against
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for payment of note [Cal. Com. Code, § 3419,
subd. (e)]
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§ 55:18 Obtaining payment without furnishing goods or
services

§ 55:19  Violation of civil rights
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D. RIGHTS BETWEEN HOLDER AND ISSUER

1. Liability of Cardholder

§ 55:20 Liability for payment

§ 55:21 Excessive fees

§ 55:22  Liability for unauthorized use

§ 55:23 Issuer subject to holder’s defenses against
retailer

2. Duties and Liability of Issuer

§ 55:24  Overview of liability

§ 55:25 Duty to give statements

§ 55:26  Card issuer’s liability for billing error

§ 55:27 Duty to respond to cardholder inquiry

§ 55:28  Retailer’s liability for billing error

§ 55:29  Liability for reporting erroneous credit
information

§ 55:30 Inappropriate disclosure of information

§ 55:31 Requirements for cancellation

E. ACTIONS
1. Bringing Action

§ 55:32  Applicable statutes of limitations
§ 55:33  Jurisdiction and venue

§ 55:34 Parties

§ 55:35 Class actions by cardholders

§ 55:36 Pleading and damages

2. Defense of Action

§ 55:37 Issuer’s response strategy
§ 55:38 Federal preemption

II. FORMS
A. PRE-LITIGATION FORMS

§ 55:39 Report of lost or stolen credit card [Civ. Code,
§ 1747.10, subd. (e)]

§ 55:40 Notice to issuer of unauthorized use of card [Civ.
Code, § 1747.10]

§ 55:41 Inquiry concerning billing error [Civ. Code,
§§ 1747.02, subd. (g), 1747.50, subd. (a)]

§ 55:42 Demand on retailer to obtain satisfaction on
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disputed credit card transaction [Civ. Code,
§ 1747.90]

§ 55:43 Notice to issuer regarding cardholder defense
against retailer for specific charged purchase
[Civ. Code, § 1747.90]

§ 55:44 Notice of intention to cancel credit card [Civ.
Code, § 1747.85]

B. ACTIONS AGAINST CARDHOLDERS

§ 55:45 Complaint to recover balance due on credit-card
account, alleging common counts and breach of
contract [Civ. Code, § 3300]

§ 55:46  Allegation of apparent authority of third person
to use credit card

§ 55:47 Answer containing defenses of lack of acceptance
and inadequate disclosures

§ 55:48 Defense that credit account was terminated

§ 55:49 Defense of written notice of lost or stolen card

C. ACTIONS AGAINST CREDIT CARD
ISSUERS

§ 55:50 Complaint for injunction and damages for
discriminatory refusal to issue credit card [Civ.
Code, § 1747.80]

§ 55:51 Complaint for damages for wrongful refusal to
honor purchase, wrongful cancellation of card,
and impairment of credit [Civ. Code,

§§ 1747.70, subd. (d), 1747.85, 3300]

§ 55:52  Complaint for damages and injunction to compel
card issuer to correct credit card account after
billing error [Civ. Code, §§ 1747.50, 1747.70,
subd. (b)]

§ 55:53 Complaint for damages for impairment of credit
[Civ. Code, §§ 1747.10, 1747.70, subd. (a)]

§ 55:54  Affirmative defense of federal preemption
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CHAPTER 56. CREDIT REPORTING
AND INFORMATION

I. CONSUMER CREDIT REPORTING
AGENCIES ACT [“CCRAA”]

A. LEGAL PRINCIPLES

1. General Provisions

§ 56:1 Purpose and scope of CCRAA

§ 56:2 Invalidity of contract clauses contrary to the
CCRAA

§ 56:3 Effect of federal Fair Credit Reporting Act

§ 56:4 Definitions

2. Obligations of Consumer Credit Reporting
Agencies

§ 56:5 Consumer’s right to inspect files

§ 56:6 When and to whom credit report may be
furnished

§ 56:7 Information not permitted in credit report

§ 56:8 Providing consumer with credit score

§ 56:9 Credit scoring model

§ 56:10 Obligations of credit reporting agencies to
victims of identity theft

§ 56:11  Procedures required to ensure compliance with
CCRAA

§ 56:12 Notice to information providers and report users

§ 56:13  Security alert

§ 56:14 Manner files and information must be disclosed
to consumer

§ 56:15 Required response to dispute of information in
consumer file; blocked information

§ 56:16  Security freeze on credit report

§ 56:17 Charges to consumer for services

§ 56:18 Information based on public record

§ 56:19 Action for civil penalty and attorney’s fees

§ 56:20 Prevention of use of files for marketing purposes

3. Requirements of Users of Consumer Credit
Reports

§ 56:21 Disclosure required if user takes adverse action
§ 56:22 Notice required if report used for unsolicited
offers
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§ 56:23
§ 56:24

§ 56:25

§ 56:26
§ 56:27

§ 56:28
§ 56:29
§ 56:30
§ 56:31

§ 56:32
§ 56:33

§ 56:34
§ 56:35
§ 56:36
§ 56:37

§ 56:38

§ 56:39

§ 56:40

§ 56:41

Notice required if report used for employment
purposes

Request that agency investigate disputed
information

Requirements for resale of report

4. Obligations of Furnishers of Credit
Information

Furnishing inaccurate or disputed information
Notice of negative information

5. Remedies

Correction of misinformation

Blocking information arising from unlawful use
of personal identity information

Action for injunctive relief and damages
including attorney’s fees and punitive damages

No action for defamation or similar claims

Limitation of actions

Effect of action under federal Fair Credit
Reporting Act

FORMS

1. Consumer Notices And Demands

Request for consumer credit reporting agency
information [Civ. Code, § 1785.15]

Request for reinvestigation of disputed
information [Civ. Code, § 1785.16]

Request for information from user of consumer
credit report [Civ. Code, § 1785.20]

Notice to consumer—request for report for
employment [Civ. Code, § 1785.20.5]

Demand for correction of disputed information
[Civ. Code, § 1785.30]

2. Consumer Pleadings

Complaint for damages by consumer against
reporting agency for failure to disclose files
[Civ. Code, §§ 1785.10, 1785.15, 1785.31]

Cause of action in complaint by consumer
against reporting agency for inadequate
response to dispute [Civ. Code, § 1785.16]

Allegation in complaint by consumer against
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reporting agency for false information in credit
report [Civ. Code, § 1785.14]

§ 56:42 Allegation in complaint by consumer against
reporting agency for prohibited information in
credit report [Civ. Code, §§ 1785.13, 1785.14]

§ 56:43 Consumer class action complaint for damages
and injunction against reporting agency for
excessive charges [Civ. Code, §§ 1785.17,
1785.31]

§ 56:44 Complaint for damages by consumer against
credit report user for failure to notify consumer
that report was used in adverse action [Civ.
Code, §§ 1785.20, 1785.31]

§ 56:45 Complaint for damages by consumer against
furnisher of credit information for failure to
notify credit reporting agency [Civ. Code,

§§ 1785.25, 1785.31]

§ 56:46 Complaint for negligent failure to comply with
consumer credit reporting agencies act [Civ.
Code, § 1785.31]

3. Defenses in Consumer Actions

§ 56:47 Defense by reporting agency that consumer did
not request to be excluded from lists provided
by agency [Civ. Code, § 1785.11]

§ 56:48 Defense by reporting agency that consumer’s
dispute was resolved and plaintiff was timely
notified [Civ. Code, § 1785.16]

§ 56:49 Defense by reporting agency that it adopted and
followed procedures to furnish consumer with
notice [Civ. Code, § 1785.20]

§ 56:50 Defense that action is barred by statute of
limitations [Civ. Code, § 1785.33]

II. INVESTIGATIVE CONSUMER REPORTING
AGENCIES ACT ICRAA”]

A. LEGAL PRINCIPLES

1. General Provisions

§ 56:51 Purpose and scope of ICRAA
§ 56:52  Effect of federal Fair Credit Reporting Act
§ 56:53  Definitions

2. Obligations of Investigative Consumer
Reporting Agencies
§ 56:54 Consumer’s right to inspect files
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§ 56:55 When and to whom investigative report may be
furnished

§ 56:56 When investigative report may be prepared or
procured

§ 56:57 Information not permitted in investigative
report

§ 56:58 Procedures required to ensure compliance with
ICRAA

§ 56:59 Manner files and information must be disclosed
to consumer

§ 56:60 Required response to dispute of information in
consumer file

§ 56:61 Charges to consumer for services

§ 56:62 Information based on public record

§ 56:63 Notices to be provided by investigative
consumer-reporting agency

§ 56:64 Information contained in subsequent
investigative reports

3. Requirements on Users of Investigative
Consumer Reports

§ 56:65 Disclosure required if user takes adverse action

4. Remedies

§ 56:66 Action for damages including attorney’s fees and
punitive damages

§ 56:67 Invasion of privacy and defamation actions
permitted

§ 56:68 Limitation of actions

§ 56:69 Effect of action under federal Fair Credit
Reporting Act

B. FORMS

1. Consumer Notices And Demands

§ 56:70 Notification of request for investigative
consumer report [Civ. Code, § 1786.16]

§ 56:71 Request for investigative consumer reporting
agency information [Civ. Code, § 1786.22]

§ 56:72 Request for reinvestigation of disputed
information [Civ. Code, § 1786.24]

§ 56:73 Request for information from user of
investigative consumer report [Civ. Code,
§ 1786.40]
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2. Consumer Pleadings

§ 56:74 Complaint for willful failure to comply with
Investigative Consumer Reporting Agencies Act
[Civ. Code, § 1786.50]

§ 56:75 Complaint for damages against investigative
agency for failure to disclose files [Civ. Code,
§§ 1786.10, 1786.22, 1786.50]

§ 56:76  Cause of action in complaint against
investigative agency for inadequate response to
dispute [Civ. Code, § 1786.24]

§ 56:77 Allegation in complaint against investigative
agency for prohibited information in report
[Civ. Code, § 1785.18]

§ 56:78 Complaint for damages against user of
investigative report for failure to notify
consumer [Civ. Code, §§ 1786.16, 1786.40,
1786.50]

3. Defenses in Consumer Actions

§ 56:79 Defense by investigative report user that it was
exempted from statutory notice requirements
[Civ. Code, § 1786.16]

§ 56:80 Defense that action is barred by statute of
limitations [Civ. Code, § 1786.52]

§ 56:81 Defense by investigative agency that item of

information in report was excepted from
ICRAA prohibition [Civ. Code, § 1786.18]

§ 56:82 Defense by investigative agency that adverse
information in initial report was properly
included in subsequent report [Civ. Code,

§ 1786.28]

III. CREDIT SERVICES ACT OF 1984 [“CSA”]
A. LEGAL PRINCIPLES

1. General Provisions

§ 56:83 Purpose and scope of CSA
§ 56:84 Definitions

2. Obligations of Credit Services
Organizations

§ 56:85 Prohibited acts
§ 56:86 Required informational statement
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§ 56:87 Required contents and form of contract
§ 56:88 Breach of contract as violation of CSA

§ 56:89 Required surety bond

§ 56:90 Waiver of CSA prohibited

§ 56:91 Registration with Department of Justice

3. Remedies

§ 56:92 Action for damages and injunctive relief
including attorney’s fees and punitive damages

§ 56:93 Provisions of CSA not exclusive

B. FORMS
1. Statements And Contracts

§ 56:94 Information statement by credit services
organization [Civ. Code, § 1789.14]

§ 56:95 Contract for credit services [Civ. Code,
§ 1789.16]

2. Consumer Pleadings Against Service
Organizations

§ 56:96 Complaint for charge made before performance
[Civ. Code, § 1789.13]

§ 56:97 Allegation in complaint of improper credit
referral charges [Civ. Code, § 1789.13]

§ 56:98 Allegation in complaint of improper
representations in offer or sale of services
[Civ. Code, § 1789.13]

§ 56:99 Allegation in complaint of failure to provide
informational statement [Civ. Code,
§§ 1789.14, 1789.15]

§ 56:100 Complaint for violation of Credit Services Act
[Civ. Code, § 1789.21]

3. Defenses by Credit Services Organization
in Consumer Action
§ 56:101 Defense that organization qualified its promise

to delete adverse credit history [Civ. Code,
§ 1789.13, subd. (g)]

§ 56:102 Defense that organization qualified its promise
to obtain credit [Civ. Code, § 1789.13, subd.
(8)]
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CHAPTER 57. INSTALLMENT SALES

I. LEGAL PRINCIPLES

A. NATURE AND SCOPE OF STATUTORY
REGULATION

§57:1 Governing law

§ 57:2 'Transactions covered

§ 57:3 Transactions excluded

§ 57:4 Construction of requirements; waiver

B. RETAIL INSTALLMENT CONTRACTS

1. Required Formalities and Content

§ 57:5 Form of document

§ 57:6  Disclosures to buyer

§ 57:7 Notices to buyer

§ 57:8 Prohibited terms

§ 57:9 Delivery of copy to buyer

2. Restrictions

§ 57:10 Prohibited acts by seller
§ 57:11 Limitations on finance charges

3. Payment of Installments

§ 57:12 Time and effect of payment
§ 57:13 Extension and refinancing agreements

4. Add-On Sales

§ 57:14 Transaction added to existing contract
§ 57:15 Transaction part of series of credit sales

C. RETAIL INSTALLMENT ACCOUNTS

§ 57:16 Initial disclosure statement

§ 57:17 Periodic billing or statement

§ 57:18 Change in terms of account

§ 57:19 Finance and other charges

§ 57:20 Payments on account; refund of credit balance

§ 57:21 Retention of security interest

§ 57:22 Annual statement of finance charges

§ 57:23 Agreement where insurance separately charged
§ 57:24  Prohibition against notes waiving buyer’s rights
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D. ACTIONS

1. Overview

§ 57:25 State and federal claims

§ 57:26  Venue; jurisdiction

§ 57:27 Limitations

§ 57:28 Recovery of attorney’s fees and costs

2. Remedies and Defenses of Buyer

§ 57:29 Noncompliance by seller; recovery of penalties
and damages

§ 57:30 Rescission
§ 57:31 Redemption of repossessed goods
§ 57:32 As against assignee of seller

3. Remedies of Seller

§ 57:33 Recovery of balance due
§ 57:34 Repossession and resale

4. Defenses of Seller

§ 57:35 Correction of violation
§ 57:36 Bona fide error
§ 57:37 Good-faith compliance

II. PROCEDURAL CHECKLISTS

§ 57:38 Procedural matters to be considered by buyer
respecting installment sales transactions

§57:39 Procedural matters to be considered by seller
respecting installment sales transactions

III. FORMS

A. ACTIONS UNDER THE UNRUH RETAIL
INSTALLMENT SALES ACT

1. Complaints and Allegations

§ 57:40 Complaint by buyer to recover finance and other
charges on seller’s noncompliance with the
Unruh Retail Installment Sales Act [Civ. Code,
§ 1812.7]

§ 57:41 Complaint by buyer to recover treble damages
on seller’s willful imposition, computation, or
disclosure of finance charges on consolidated
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contracts in manner violative of the Unruh
Retail Installment Sales Act [Civ. Code,
§ 1812.9]

§ 57:42 Complaint for restitution based on rescission of
installment sales contract by buyer unable to
obtain third-party financing [Civ. Code,

§ 1803.9]

§ 57:43 Complaint by seller for balance owing under
installment sale [Civ. Code, § 1812.2]

§ 57:44 Allegation of assignment of installment contract
[Civ. Code, § 1804.2]

§ 57:45 Allegation of failure to make required disclosure
in installment sales document

§ 57:46  Allegation of inclusion of prohibited provision in
installment contract [Civ. Code, §§ 1804.1,
1804.4]

§ 57:47 Allegation of failure to deliver copy of
installment sales document [Civ. Code,

§ 1803.7]

§ 57:48 Allegation of failure to fill in blanks in
installment contract before obtaining buyer’s
signature [Civ. Code, § 1803.4]

§ 57:49 Allegation of failure to timely disclose change in
terms of installment account [Civ. Code,

§ 1810.3, subd. (d)]

2. Declaration As to Proper Venue

§ 57:50 Declaration that action filed in proper place for
trial [Civ. Code, § 1812.10]
§ 57:51 Affidavit supporting venue for complaint

3. Affirmative Defenses

§ 57:52 Defense that transaction was outside the
coverage of the Unruh Retail Installment Sales
Act

§ 57:53 Defense of seller’s timely correction of violation
of the Unruh Retail Installment Sales Act [Civ.
Code, § 1812.8]

B. ACTIONS UNDER THE FEDERAL TRUTH
IN LENDING ACT

§ 57:54 Complaint by buyer to recover damages and
penalty on seller’s noncompliance with the
Truth in Lending Act [15 U.S.C.A. § 1640(a)]
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§ 57:55 Affirmative defense of seller’s timely correction
of the violation of the Truth in Lending Act [15
U.S.C.A. § 1640(b)]

§ 57:56  Affirmative defense that violation of the Truth
in Lending Act was unintentional and the
result of bona fide error [15 U.S.C.A. § 1640(c)]

§ 57:57 Affirmative defense that violation of the Truth
in Lending Act was committed in good-faith
reliance on interpretation by Federal Reserve
System official or employee [15 U.S.C.A.
§ 1640(f)]
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Finance charge disclosures and notices; simple-
interest basis

Down payment disclosures

Statement as to insurance coverage
Statement as to type of vehicle

Notice as to complaints

Document preparation fee

Disclosure regarding cooling off period
Disclosure regarding terms of contract

5. Extension of Due Date or Deferral of
Payment

Agreement to extend or defer
Charge for extension or deferral agreement

6. Prohibited Contractual Provisions

Rights that buyer cannot relinquish
Title to or lien on property

7. Prohibited Acts

Inducement to enter into contract prohibited
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1. Finance Charges
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clxxxi



§ 58:61

§ 58:62

§ 58:63

§ 58:64

§ 58:65

§ 58:66

CALIFORNIA C1viL PRACTICE

payment where conditional sale contract is not
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Code, § 2982.9]

Complaint for rescission and for damages by
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limitation provisions of Rees-Levering Act [Civ.
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[Civ. Code, §§ 2981.9, 2983, 2983.1]
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Affirmative defense of correction [Civ. Code,
§ 2984]
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Refund of prepayment; recovery of value of
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Lessee’s right to rescind
Action for damages
Procedural considerations
Parties
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FORMS
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Complaint for return of payment where lease
contract is not executed [Civ. Code, § 2986.13]
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Complaint by lessee against lessor for damages
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for violation of form and content requirements
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Complaint by lessee against lessor for rescission
for willful violation of form and content
requirements of Vehicle Leasing Act [Civ. Code,
§§ 2985.8, 2988.5]
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2. Affirmative Defenses
§ 58:97 Affirmative defense of notice of error and
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limitations
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II. FINE ART MULTIPLES
A. LEGAL PRINCIPLES
1. Disclosure Requirements

§ 69:20 Introduction

§ 69:21 Persons required to make disclosures
§ 69:22 Disclosure at time of sale

§ 69:23 Disclosures in advertising material

§ 69:24 Disclosures at place of business

§ 69:25 Certificate of authenticity

2. Actions

§ 69:26 Warranties

§ 69:27 Liability

§ 69:28 Statute of limitations

§ 69:29 Damages; costs and fees
§69:30 Injunctions

§ 69:31 Civil penalties

B. FORMS
1. Complaints

§ 69:32 Complaint to recover damages for failure to
provide informational detail concerning fine
print

§ 69:33 Complaint to recover damages for providing
inaccurate and insufficient informational detail
concerning fine art multiple sold at auction

§ 69:34 Allegation of failure to accept return of multiple
[Civ. Code, § 1742, subd. (b)]

§ 69:35 Allegation of failure to make reasonable
inquiries regarding informational detail [Civ.

Code, § 1745, subd. (f)]
2. Affirmative Defenses

§ 69:36 Affirmative defense that defendant is exempt
charitable organization

§ 69:37 Affirmative defense that action is barred under
statute of limitations [Civ. Code, § 1745, subd.
()]
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§ 69:45
§ 69:46

§ 69:47
§ 69:48

§ 69:49
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§ 69:54
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LEGAL PRINCIPLES
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Right to conserve or dispose of loaned property
Termination of loans

2. Notice Requirements
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Lender’s notice of intent to preserve an interest
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Lender’s notice of change of address or
ownership
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Museum’s notice of intent to dispose of property
underUnclaimed Property Laws

3. Actions Against Museums

Liability for injury to or loss of loaned property
Recovery of loaned property

FORMS
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Complaint for museum’s wrongful disposal of
loaned property

Complaint for museum’s negligent injury of
loaned property

Complaint to recover property wrongfully
deemed donated [Civ. Code, § 1899.10]

2. Affirmative Defenses

Affirmative defense that loaned property
endangered public [Civ. Code, § 1899.6, subd.
(b)(2)]

Affirmative defense that property deemed
donated [Civ. Code, § 1899.10, subd. (c¢)]

Affirmative defense that lender refused to
cooperate in conservation or disposal of loaned
property [Civ. Code, § 1899.6, subd. (a)(1)(B)]

Affirmative defense that suit for injury to or loss
of property is time-barred [Civ. Code, § 1899.8]
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§ 69:56  Affirmative defense that suit to recover property
is time-barred [Civ. Code, § 1899.8]
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carry out mechanical details and arrangement
of invention
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§ 70:38 Defense that employer is not entitled to any
rights in invention because employer rejected
invention as impractical
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LEGAL PRINCIPLES

1. Overview

Legislative findings; purpose of Bus. & Prof.
Code §§ 22370 to 22395 [Bus. & Prof. Code,
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Waiver of provisions not allowed [Bus. & Prof.
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Overview
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§ 70:60 Disclosures in advertisements [Bus. & Prof.
Code, §§ 22380, 22393]

§ 70:61 Disclosures in response to inquiries [Bus. &
Prof. Code, § 22381]
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22395 or if entered into in reliance on fraud or
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§§ 22383, 22384]
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Code, § 22387]
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2. Actions Against Inventor

a. Complaint

§ 70:86 Complaint for breach of invention development
services contract

b. Defenses
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due to invention developer’s failure to make
required fee disclosure in advertisements [Bus.
& Prof. Code, §§ 22380, 22388]

§ 70:88 Defense that contract is voidable by customer
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required disclosures in response to inquiries
[Bus. & Prof. Code, §§ 22381, 22388]
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because it is not in compliance with Bus. &
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because it was entered into in reliance on
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representation of invention developer [Bus. &
Prof. Code, § 22384]
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