
Table of Contents
CHAPTER 1. VIRGINIA CONSTRUCTION
CONTRACTING: AN OVERVIEW
§ 1:1 Generally
§ 1:2 Owners
§ 1:3 Construction professionals
§ 1:4 Architects and engineers
§ 1:5 Construction managers
§ 1:6 General contractors
§ 1:7 Subcontractors
§ 1:8 Sureties
§ 1:9 Project delivery methods
§ 1:10 Design-bid-build
§ 1:11 Guaranteed Maximum Price (“GMP”) contracts
§ 1:12 Design-build contracts
§ 1:13 Engineer, Procure, and Construct (“EPC”) contracts

CHAPTER 2. LICENSING OF
CONTRACTORS AND CONSTRUCTION
PROFESSIONALS
§ 2:1 The purpose for the licensing requirement and

regulation of contractors
§ 2:2 Relevant definitions
§ 2:3 Necessity for a license
§ 2:4 Exemptions
§ 2:5 Prohibited acts and discipline against contractors
§ 2:6 Unenforceable contracts
§ 2:7 Board for contractors
§ 2:8 Application process for a Class A license
§ 2:9 Application process for a Class B license
§ 2:10 Application process for a Class C license
§ 2:11 Miscellaneous licensing requirements
§ 2:12 Obtaining permits
§ 2:13 Licensing of tradesmen
§ 2:14 Virginia Contractor Transaction Recovery Act
§ 2:15 Regulation of architects and engineers
§ 2:16 Relevant definitions
§ 2:17 Necessity for license and prohibited acts
§ 2:18 Exemptions from the licensing requirement
§ 2:19 Obtaining a license

xix



§ 2:20 Organization for practice

CHAPTER 3. VIRGINIA UNIFORM
STATEWIDE BUILDING CODE (“USBC”)
§ 3:1 Generally
§ 3:2 Definitions
§ 3:3 The Board to promulgate the building code
§ 3:4 Provisions of the building code
§ 3:5 Provisions related to rehabilitation of existing

buildings
§ 3:6 Three building codes
§ 3:7 Construction Code
§ 3:8 Existing Building Code
§ 3:9 Maintenance Code
§ 3:10 Enforcement
§ 3:11 —New construction
§ 3:12 —Existing buildings and structures
§ 3:13 Violations of the USBC
§ 3:14 —Criminal and civil penalties
§ 3:15 —Civil liability

CHAPTER 4. BIDDING AND AWARD OF
PUBLIC CONTRACTS
§ 4:1 Generally
§ 4:2 Public contracting governed by the Virginia Public

Procurement Act
§ 4:3 Competition requirement
§ 4:4 Sealed bidding
§ 4:5 Two-step sealed bidding
§ 4:6 Competitive negotiation
§ 4:7 Best value
§ 4:8 Small purchases—Goods and nonprofessional services
§ 4:9 —Professional services
§ 4:10 Sole source
§ 4:11 Emergency procurements
§ 4:12 —DGS Construction and Professional Services Manual
§ 4:13 —VDOT Professional Services Manual
§ 4:14 Professional services
§ 4:15 Small purchase procedures
§ 4:16 Architectural or professional engineering services

related to construction projects
§ 4:17 Purchase of building materials and supplies prohibited
§ 4:18 DGS architectural and engineering services

procurement regulations

VIRGINIA CONSTRUCTION LAW

xx



§ 4:19 VDOT Professional Services Manual
§ 4:20 Construction services
§ 4:21 DGS construction services procurement regulations
§ 4:22 Design-build and construction management
§ 4:23 Use of design-build and construction management by

the Commonwealth
§ 4:24 Use of design-build and construction management by

public bodies other than the Commonwealth
§ 4:25 VDOT Alternative Project Delivery Division design-

build procurements
§ 4:26 Preferences for small businesses
§ 4:27 SWaM procurement initiative
§ 4:28 Disadvantaged business enterprises program
§ 4:29 Preference for Virginia companies
§ 4:30 Comments on solicitations
§ 4:31 Amendment and cancellation of solicitations
§ 4:32 Responsiveness of bids
§ 4:33 Waiver of informalities
§ 4:34 Responsibility of bidders/offerors
§ 4:35 Prequalification of bidders
§ 4:36 Prequalification of construction contractors
§ 4:37 DGS Division of Engineering & Building

prequalification procedures
§ 4:38 VDOT prequalification procedures
§ 4:39 DGS Division of Purchases and Supply prequalification

procedures
§ 4:40 Rejection of bids and proposals
§ 4:41 Bid mistakes
§ 4:42 Bid mistakes discovered prior to bid opening
§ 4:43 Bid mistakes discovered after bid opening—

Construction contracts
§ 4:44 Bid bonds
§ 4:45 Bid protests
§ 4:46 Types of protests
§ 4:47 Time to protest
§ 4:48 Public body’s decision on a protest
§ 4:49 Appeals of protest decisions
§ 4:50 Relief available/stay of contract performance
§ 4:51 Debarment and suspension
§ 4:52 VDOT debarment procedures
§ 4:53 DGS Division of Purchases and Supply debarment

procedures

CHAPTER 5. PERFORMANCE OF PUBLIC
CONTRACTS
§ 5:1 General applicability of VPPA

TABLE OF CONTENTS

xxi



§ 5:2 Authority of government personnel
§ 5:3 Contract modification restriction
§ 5:4 Procurement integrity and false claims
§ 5:5 Brand name or equal substitutions
§ 5:6 Prompt payment
§ 5:7 Retainage
§ 5:8 Contract modification procedures
§ 5:9 Termination for convenience
§ 5:10 Termination for default
§ 5:11 Public contract specific provisions
§ 5:12 Prohibition against no damage for delay clauses
§ 5:13 Recovery of costs of prosecuting or defending delay

claims
§ 5:14 Prevailing wage under the VPPA
§ 5:15 Project labor agreements

CHAPTER 6. PUBLIC CONSTRUCTION
CONTRACT CLAIMS AND DISPUTE
RESOLUTION
§ 6:1 Introduction
§ 6:2 Virginia Public Procurement Act
§ 6:3 Procedures under the VPPA
§ 6:4 Contract claim procedures
§ 6:5 Presenting claims against counties and other public

bodies
§ 6:6 Proper form of notice
§ 6:7 Timely notice of intent to claim
§ 6:8 Time for filing claim
§ 6:9 Decision on contractual claims
§ 6:10 Appeal of a denied contractual claim
§ 6:11 Administrative appeals process
§ 6:12 Dispute procedures must be consistent with VPPA

§ 2.2-4365
§ 6:13 —Virginia Department of Transportation disputes

procedures
§ 6:14 Direct legal action
§ 6:15 Alternative dispute procedures
§ 6:16 Sub-Contractor pass-through claims

CHAPTER 7. PUBLIC PRIVATE
PARTNERSHIPS IN VIRGINIA
§ 7:1 Public-private partnerships generally
§ 7:2 Project development risk

VIRGINIA CONSTRUCTION LAW

xxii



§ 7:3 Contractor’s construction related risk unique to PPP
§ 7:4 PPP statutes in Virginia
§ 7:5 Virginia Highway Corporation Act of 1988
§ 7:6 PPTA: public-private transportation projects
§ 7:7 PPEA: Public Private Education Facilities and

Infrastructure Act of 2002
§ 7:8 Defining the public entity under PPTA and PPEA
§ 7:9 Qualifying projects under the PPTA and PPEA
§ 7:10 Financing under the PPTA and PPEA
§ 7:11 Submission of proposals under PPTA and PPEA
§ 7:12 Review of solicited and unsolicited proposals under the

PPTA and PPEA
§ 7:13 Approval of proposals under the PPTA and PPEA
§ 7:14 Confidentiality of proposals and public records access
§ 7:15 PPEA and PPTA exemption from the VPPA
§ 7:16 Default remedies under PPTA and PPEA
§ 7:17 Virginia Highway Corporation Act of 1988 survives

PPTA

CHAPTER 8. FRAUD IN PUBLIC
CONTRACTING
§ 8:1 Generally
§ 8:2 Virginia Fraud Against Taxpayers Act
§ 8:3 Definitions
§ 8:4 Prohibited acts
§ 8:5 Civil penalty and damages
§ 8:6 Enforcement
§ 8:7 Barred actions
§ 8:8 Retaliation unlawful
§ 8:9 Procedural aspects
§ 8:10 Federal False Claims Act
§ 8:11 FCA basics
§ 8:12 Elements of an FCA cause of action
§ 8:13 Presentment of a claim
§ 8:14 Falsity: defined and applied
§ 8:15 Application of the knowledge requirement
§ 8:16 Materiality requirement
§ 8:17 FCA violations in the real world of construction

contracting
§ 8:18 Additional federal anti-fraud tools
§ 8:19 Contract Disputes Act
§ 8:20 Forfeiture of Fraudulent Claims Act
§ 8:21 Anti-Kickback Act
§ 8:22 Compliance programs

TABLE OF CONTENTS

xxiii



CHAPTER 9. PRIVATE CONSTRUCTION
CONTRACTS: FORMATION AND
ENFORCEMENT
§ 9:1 Generally
§ 9:2 Contract formation: offer and acceptance
§ 9:3 Promissory estoppel
§ 9:4 Bidding mistakes
§ 9:5 Principles of contract interpretation
§ 9:6 Contra proferentem
§ 9:7 Parol evidence
§ 9:8 Course of dealing
§ 9:9 Custom and usage
§ 9:10 Implied duty of good faith and fair dealing
§ 9:11 Standard form contracts

CHAPTER 10. CONSTRUCTION
CONTRACT DISPUTES
§ 10:1 Generally
§ 10:2 Changes and Extras
§ 10:3 Changed conditions
§ 10:4 Defective specifications
§ 10:5 Delays
§ 10:6 No-Damages-For-Delay Clauses
§ 10:7 Acceleration
§ 10:8 Notice requirements
§ 10:9 Pay-When-Paid Clauses
§ 10:10 Wage Theft Statute
§ 10:11 Performance Disputes—Anticipatory

Breach/Abandonment
§ 10:12 Performance disputes—First breach rule
§ 10:13 Performance Disputes—Substantial Performance
§ 10:14 —Material Breach
§ 10:15 —Termination
§ 10:16 Contractor Warranties
§ 10:17 Indemnification
§ 10:18 Express indemnification
§ 10:19 Implied indemnification
§ 10:20 Equitable indemnification
§ 10:21 Limitations on indemnification
§ 10:22 Contribution

CHAPTER 11. DAMAGES
§ 11:1 Generally

VIRGINIA CONSTRUCTION LAW

xxiv



§ 11:2 Contractual recovery
§ 11:3 Quasi-contractual recovery
§ 11:4 Compensatory damages
§ 11:5 Indirect or consequential damages
§ 11:6 Punitive damages
§ 11:7 Lost profits
§ 11:8 Duty to mitigate
§ 11:9 Owner damages
§ 11:10 Owner delay damages—Actual damages
§ 11:11 —Liquidated damages
§ 11:12 Contractor damages
§ 11:13 Differing site conditions
§ 11:14 Changes
§ 11:15 Termination
§ 11:16 Contractor delay damages—Compensable
§ 11:17 —Excusable
§ 11:18 No-damages-for-delay clauses
§ 11:19 —Private contracts
§ 11:20 —Public contracts
§ 11:21 Recovery of attorney’s fees
§ 11:22 Recovery of pre-judgment interest
§ 11:23 Recovery of post-judgment interest
§ 11:24 Calculating construction damages
§ 11:25 —Extended/unabsorbed home office overhead
§ 11:26 —Idle equipment costs
§ 11:27 Idle and extended labor
§ 11:28 Calculating construction damages—Total and

modified total cost methods

CHAPTER 12. LIABILITY OF THE
CONSTRUCTION PROFESSIONAL
§ 12:1 Design professionals
§ 12:2 Standard of care
§ 12:3 Construction managers
§ 12:4 Contractor assumption of design responsibility
§ 12:5 Third party liability
§ 12:6 Privity of contract and the economic loss rule
§ 12:7 Third-party beneficiaries

CHAPTER 13. MECHANICS’ LIENS
§ 13:1 Generally
§ 13:2 Statutory claimants
§ 13:3 Work and material covered by the lien
§ 13:4 Property subject to the lien

TABLE OF CONTENTS

xxv



§ 13:5 Perfection of the lien
§ 13:6 —The “90 day” rule
§ 13:7 —The “150–day” rule
§ 13:8 —General contractor
§ 13:9 —Subcontractor
§ 13:10 —Sub-subcontractor
§ 13:11 —Subcontractor’s reliance on the general contractor’s

lien
§ 13:12 Mechanics’ lien agent
§ 13:13 The Impact of Bankruptcy
§ 13:14 Personal liability
§ 13:15 Scope of the lien
§ 13:16 Joint, blanket, and over-inclusive liens: the problem

with multiple contracts, parcels, and buildings
§ 13:17 Site development improvements
§ 13:18 Enforcement of the lien
§ 13:19 —Timing
§ 13:20 —Necessary parties
§ 13:21 —Statutory hearing to determine validity of lien
§ 13:22 Extent of the owner’s liability
§ 13:23 Priorities
§ 13:24 —Among mechanics’ liens
§ 13:25 —Among mechanics’ and other liens
§ 13:26 Lien waivers and releases
§ 13:27 Bonding off a lien
§ 13:28 Misuse of contract payments
§ 13:29 Filing false liens

CHAPTER 14. CONSTRUCTION BONDS
§ 14:1 Generally
§ 14:2 Bid Bonds
§ 14:3 —Legal Requirements
§ 14:4 —Surety’s Liability
§ 14:5 Release From Bid Bond
§ 14:6 Payment Bonds
§ 14:7 —Legal Requirements
§ 14:8 —Form
§ 14:9 —Who is Protected
§ 14:10 —What Items Are Covered
§ 14:11 —Notice of Claim
§ 14:12 —Contents and Service of Notice
§ 14:13 Payment bonds—Timing of Notice
§ 14:14 Payment Bonds—Determining Date of Last Work
§ 14:15 —Right of Surety to Resolve Claims

VIRGINIA CONSTRUCTION LAW

xxvi



§ 14:16 —Bringing an Action to Enforce Claim
§ 14:17 —Extent of Surety Liability
§ 14:18 Performance Bonds
§ 14:19 —Legal Requirements
§ 14:20 —Form
§ 14:21 —Triggering the Surety’s Obligation
§ 14:22 —Performance of the Surety’s Obligation
§ 14:23 —Rights of Surety to Resolve Claims
§ 14:24 —Surety Bad Faith
§ 14:25 —Bringing an Action to Enforce Claim
§ 14:26 —Recoverable Damages
§ 14:27 Surety Defenses
§ 14:28 Claims By the Surety
§ 14:29 —Against Principal
§ 14:30 —Against Obligee

CHAPTER 15. PRIVATE CONSTRUCTION
CONTRACT DISPUTE RESOLUTION
§ 15:1 Generally
§ 15:2 Virginia State Courts: An Overview
§ 15:3 Supreme Court
§ 15:4 Court of Appeals
§ 15:5 Circuit Courts
§ 15:6 General District Court
§ 15:7 Federal Courts
§ 15:8 Venue for Civil Actions Relating to Contracts for

Construction
§ 15:9 Alternative Dispute Resolution
§ 15:10 Mini-trials
§ 15:11 Neutral assisted proceedings
§ 15:12 Arbitration
§ 15:13 Virginia Uniform Arbitration Act
§ 15:14 Federal Arbitration Act
§ 15:15 Use of Experts in Construction Litigation
§ 15:16 Limitation of Actions

APPENDIX
Appendix A. Statutory Material

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

xxvii


