
Table of Contents
PART I. DRIVING AND BEING IN ACTUAL

PHYSICAL CONTROL OFFENSES
(CONTINUED)

CHAPTER 1. DRIVING UNDER THE
INFLUENCE

§ 1:1 Driving under the influence—A brief history
§ 1:2 —Elements
§ 1:3 — —Within this state
§ 1:4 — —The two-hour rule
§ 1:5 —Statutory defenses—Generally
§ 1:6 — —Consumption after driving
§ 1:7 Punishment for driving under the influence—Generally
§ 1:8 —Prior offense defined
§ 1:9 —Jail, EHM, 24/7 sobriety program, and probation
§ 1:10 —Legal financial obligations
§ 1:11 —License suspension or revocation—Ignition interlock

license (IIL)—Reinstatement
§ 1:12 —Ignition interlock device (IID) restriction—24/7

sobriety program monitoring requirements
§ 1:13 —Assessment and treatment requirements
§ 1:14 Punishment for Driving under the influence—Vehicle

seizure and forfeiture
§ 1:15 Other consequences—Generally
§ 1:16 —Financial
§ 1:17 —Employment
§ 1:18 —Immigration and travel
§ 1:19 Jury instructions
§ 1:20 DUI/Physical Control Sentencing Guide 1985 to

present
§ 1:21 Assessment-Treatment Report for DSHS Certified

Agencies
§ 1:22 Earned release or “good time” and work release by

county

CHAPTER 2. BEING IN ACTUAL PHYSICAL
CONTROL OF A MOTOR VEHICLE

§ 2:1 Physical control—A brief history
§ 2:2 —Elements

xvii



§ 2:3 — —Being in actual physical control
§ 2:4 — —Within this state
§ 2:5 — —The two-hour rule
§ 2:6 —Statutory defenses—Generally
§ 2:7 — —Consumption after being in actual physical

control
§ 2:8 — —Vehicle moved safely off the roadway prior to

being pursued—Generally
§ 2:9 — — —Prior to being pursued
§ 2:10 — — —Moved safely off the roadway
§ 2:11 —Non-statutory defense—Inoperability
§ 2:12 Punishment for physical control—Generally
§ 2:13 —Prior offense defined
§ 2:14 —Jail, Electronic Home Monitoring (EHM), 24/7

Sobriety Program, and Probation
§ 2:15 —Legal financial obligations
§ 2:16 Punishment for driving under the influence—License

suspension or revocation—Ignition interlock license
(IIL)—Reinstatement

§ 2:17 —Ignition interlock device (IID) restriction—24/7
sobriety program monitoring requirements

§ 2:18 —Assessment and treatment requirements
§ 2:19 —Vehicle seizure and forfeiture
§ 2:20 Other consequences—Generally
§ 2:21 —Financial
§ 2:22 —Employment
§ 2:23 —Immigration and travel
§ 2:24 Jury instructions
§ 2:25 DUI/Physical Control Sentencing Guide 1985 to

present
§ 2:26 Earned release or “good time” and work release by

county

CHAPTER 3. DRIVING OR BEING IN
ACTUAL PHYSICAL CONTROL WHILE
UNDER THE INFLUENCE OF DRUGS OR
THE COMBINED INFLUENCE OF
ALCOHOL AND ANY DRUG

§ 3:1 Driving or physical control under the influence of
drugs—Generally

§ 3:2 Quantifying drug impairment—Generally
§ 3:3 —Alprazolam (Xanax(TM))
§ 3:4 —Gamma hydroxybutyrate (GHB) and Ketamine
§ 3:5 —Marijuana

WASHINGTON DUI PRACTICE MANUAL

xviii



§ 3:6 —Methadone
§ 3:7 —Opiates
§ 3:8 —Zolpidem (Ambien(TM)) and other benzodiazepine

hypnotics
§ 3:9 Drug Evaluation and classification program—

Generally
§ 3:10 —Drug categories and indicators of impairment
§ 3:11 —DRE testimony admissibility under Baity
§ 3:12 —Attacking DRE evidence
§ 3:13 Defenses—Generally
§ 3:14 DRE forms
§ 3:15 Toxicology laboratory public disclosure request—Blood

drug cases

PART II. RELATED OFFENSES

CHAPTER 4. RECKLESS DRIVING
§ 4:1 Reckless driving—Generally
§ 4:2 —Elements
§ 4:3 — —Willful or wanton disregard
§ 4:4 —Prima facie evidence—Generally
§ 4:5 — —Embracing another while driving
§ 4:6 — —Racing
§ 4:7 — —Speeding
§ 4:8 —Defenses
§ 4:9 Punishment for reckless driving
§ 4:10 Other consequences following conviction—License

suspension or revocation—Temporary restricted
license (ORL)

§ 4:11 —Ignition interlock restriction—Ignition interlock
license (IIL)

§ 4:12 —Financial responsibility
§ 4:13 Jury instructions

CHAPTER 5. NEGLIGENT DRIVING
§ 5:1 Negligent driving first degree—Generally
§ 5:2 Negligent driving second degree—Generally
§ 5:3 —Vulnerable user victim
§ 5:4 Negligent driving first degree—Elements
§ 5:5 — —“Negligent”
§ 5:6 — —“Exhibiting the effects”
§ 5:7 —Defenses
§ 5:8 Punishment for negligent driving first degree
§ 5:9 Other consequences following conviction—Ignition

interlock restriction—Ignition interlock license (IIL)

TABLE OF CONTENTS

xix



§ 5:10 —Generally
§ 5:11 Jury instructions

CHAPTER 6. HIT-AND-RUN ATTENDED
§ 6:1 Hit-and-run attended—Generally
§ 6:2 —Elements
§ 6:3 —Defenses
§ 6:4 Punishment for felony hit-and-run attended-death and

injury
§ 6:5 Punishment for non-felony hit-and-run attended
§ 6:6 Other consequences following conviction
§ 6:7 Compromise of misdemeanor
§ 6:8 License suspension or revocation—Temporary

restricted license (ORL)
§ 6:9 Jury instructions
§ 6:10 Motion, affidavit, and order for compromise of

misdemeanor

CHAPTER 7. HIT-AND-RUN UNATTENDED
§ 7:1 Hit-and-run unattended—Generally
§ 7:2 Hit-and-run unattended vehicle—Elements
§ 7:3 Hit-and-run unattended—Property other than a

vehicle—Elements
§ 7:4 —Defenses
§ 7:5 Compromise of misdemeanor
§ 7:6 Punishment for misdemeanor hit-and-run unattended
§ 7:7 Other consequences following conviction
§ 7:8 Jury instructions
§ 7:9 Motion, affidavit, and order for compromise of

misdemeanor

CHAPTER 8. RECKLESS ENDANGERMENT
§ 8:1 Reckless endangerment—Generally
§ 8:2 —Elements—Generally
§ 8:3 — —Acting recklessly
§ 8:4 — —Conduct creating a substantial risk of death or

serious physical injury to another person
§ 8:5 Reckless endangerment of roadway workers—Elements
§ 8:6 Reckless endangerment in emergency and work

zones—Elements
§ 8:7 Reckless endangerment—Defenses
§ 8:8 Punishment for reckless endangerment
§ 8:9 Other consequences following conviction—Generally
§ 8:10 License suspension—Temporary restricted license

(ORL)

WASHINGTON DUI PRACTICE MANUAL

xx



§ 8:11 Jury instructions

CHAPTER 9. DRIVING WHILE LICENSE
SUSPENDED OR REVOKED

§ 9:1 Driving while license suspended or revoked—Generally
§ 9:2 Basis for driver’s license suspension
§ 9:3 Basis for driver’s license revocation
§ 9:4 Basis for intermediate driver’s license suspension or

revocation
§ 9:5 Driving while a habitual traffic offender (driving while

license suspended or revoked in the first degree)—
Elements

§ 9:6 Driving while license revoked in the second degree—
Elements

§ 9:7 Driving while license suspended in the third degree—
Elements

§ 9:8 Due process requirements for notice and opportunity to
be heard

§ 9:9 Driving while license suspended or revoked—
Defenses—Stay and early reinstatement of HTO
revocation

§ 9:10 —Punishment
§ 9:11 Other consequences following conviction—License

revocation
§ 9:12 Temporary restricted driver’s license—Occupational

restricted license
§ 9:13 Jury instructions

CHAPTER 10. IGNITION INTERLOCK
DEVICE OFFENSES

§ 10:1 Ignition interlock device offenses—Generally
§ 10:2 — —Device operation
§ 10:3 Driving without ignition interlock device—Elements
§ 10:4 Circumventing ignition interlock device—Elements
§ 10:5 Driving without ignition interlock device—Defenses
§ 10:6 Punishment for driving without ignition interlock

device, circumventing ignition interlock device, or
violating any restriction of an ignition interlock
driver’s license

§ 10:7 Jury instructions

CHAPTER 11. BOATING UNDER THE
INFLUENCE

§ 11:1 Boating under the influence—Generally

TABLE OF CONTENTS

xxi



§ 11:2 —Elements
§ 11:3 —Implied consent
§ 11:4 —Test refusal
§ 11:5 Related offenses
§ 11:6 Federal boating under the influence laws
§ 11:7 SFSTs and boating
§ 11:8 Entry on vessel by law enforcement and the Fourth

Amendment
§ 11:9 Punishment for boating under the influence
§ 11:10 Other consequences following conviction
§ 11:11 Jury instructions

CHAPTER 12. DRIVER UNDER TWENTY-
ONE CONSUMING ALCOHOL OR
MARIJUANA

§ 12:1 Driver under twenty-one consuming alcohol or
marijuana—Generally

§ 12:2 Jurisdiction
§ 12:3 Driver under twenty-one consuming alcohol—

Elements
§ 12:4 Driver under twenty-one consuming alcohol or

marijuana—Elements—Proving the age of the
defendant

§ 12:5 — —Operating or in physical control
§ 12:6 — —Non-operable vehicle and physical control
§ 12:7 — —Within this state
§ 12:8 — —The two-hour rule
§ 12:9 —Statutory defenses
§ 12:10 —Physical control—Non-statutory defense—

Inoperability
§ 12:11 Diversions and deferred dispositions
§ 12:12 Punishment for driver under twenty-one consuming

alcohol or marijuana
§ 12:13 Other consequences following conviction
§ 12:14 Jury instructions

CHAPTER 13. MINOR IN POSSESSION OF,
OR CONSUMING ALCOHOL

§ 13:1 Minor in possession or consumption (MIP/C)—
Generally

§ 13:2 Jurisdiction
§ 13:3 Minor in possession or consumption—Elements
§ 13:4 Minor in possession or consumption by exhibiting the

effects—Elements

WASHINGTON DUI PRACTICE MANUAL

xxii



§ 13:5 — —Proving the age of the defendant
§ 13:6 — —Knowledge, possession, and consumption
§ 13:7 Minor in possession or consumption—Statutory

defenses—In the presence of parents, pursuant to
educational permit, or for medicinal or religious
purposes

§ 13:8 —Non-statutory defenses
§ 13:9 Diversions and deferred dispositions
§ 13:10 Punishment for minor in possession or consumption
§ 13:11 Other consequences following conviction—School

notification, license revocation and sealing of records
§ 13:12 Jury instructions

PART III. FELONY OFFENSES

CHAPTER 14. FELONY DRIVING OR BEING
IN ACTUAL PHYSICAL CONTROL WHILE
UNDER THE INFLUENCE OF ALCOHOL,
DRUGS OR THE COMBINED INFLUENCE
OF ALCOHOL AND ANY DRUG

§ 14:1 Felony driving under the influence and felony being
in actual physical control—A brief history

§ 14:2 Felony driving under the influence and felony being
in actual physical control while under the
influence—Elements

§ 14:3 Felony driving under the influence and felony being
in actual physical control—Elements—Prior offenses

§ 14:4 — —Within this state
§ 14:5 — —The two-hour rule
§ 14:6 —Statutory defense—Consumption after driving or

being in actual physical control
§ 14:7 Felony physical control—Elements—Being in actual

physical control
§ 14:8 Felony being in actual physical control—Statutory

defense—Vehicle moved safely off the roadway prior
to being pursued—Generally

§ 14:9 —Statutory defenses—Vehicle moved safely off the
roadway prior to being pursued—Prior to being
pursued

§ 14:10 Being in actual physical control—Statutory
defenses—Vehicle moved safely off the roadway
prior to being pursued—Moved safely off the
roadway

§ 14:11 Being in actual physical Control—Non-statutory
defense—Inoperability

TABLE OF CONTENTS

xxiii



§ 14:12 Punishment for felony driving under the influence
and felony physical control—Generally

§ 14:13 Punishment for felony driving under the influence
and felony being in actual physical control—
Calculating the offender score and adjustments;
sentencing, alternatives, and supervision

§ 14:14 —Legal financial obligations (LFOs)
§ 14:15 Punishment for felony driving under the influence

and felony physical control—Vehicle seizure and
forfeiture

§ 14:16 Other consequences—License revocation and
reinstatement—Ignition interlock device and
ignition interlock driver’s license requirements

§ 14:17 —Generally
§ 14:18 —Other financial
§ 14:19 —Employment, immigration and travel-related
§ 14:20 Jury instructions

CHAPTER 15. VEHICULAR ASSAULT
§ 15:1 Vehicular assault—A brief history
§ 15:2 —Elements
§ 15:3 — —Under the influence of intoxicating liquor or any

drug
§ 15:4 — — —The two-hour rule
§ 15:5 — — —Consumption after driving
§ 15:6 — —In a reckless manner
§ 15:7 — —Disregard for the safety of others
§ 15:8 — —Substantial bodily harm
§ 15:9 —Defenses—Intervening or superseding cause
§ 15:10 —Other defenses
§ 15:11 Punishment for Vehicular Assault—Generally
§ 15:12 —Calculating the offender score and enhancements;

sentencing, alternatives and supervision
§ 15:13 Other consequences—Generally
§ 15:14 —Financial
§ 15:15 —Employment, immigration and travel related
§ 15:16 —License revocation and reinstatement—Ignition

interlock device and ignition interlock driver’s
license—License revocation and reinstatement

§ 15:17 Jury instructions

CHAPTER 16. VEHICULAR HOMICIDE
§ 16:1 Vehicular homicide—A brief history
§ 16:2 —Elements
§ 16:3 — —Under the influence of intoxicating liquor or any

drug

WASHINGTON DUI PRACTICE MANUAL

xxiv



§ 16:4 — — —The two-hour rule
§ 16:5 — — —Consumption after driving
§ 16:6 — —In a reckless manner
§ 16:7 — —Disregard for the safety of others
§ 16:8 —Defenses—Intervening or superseding cause
§ 16:9 —Other defenses
§ 16:10 Punishment for vehicular homicide—Generally
§ 16:11 —Calculating the offender score and enhancements;

sentencing, supervision and LFOs.
§ 16:12 Other consequences—Generally
§ 16:13 —Financial
§ 16:14 —Employment, immigration and travel related
§ 16:15 —License revocation and reinstatement—Ignition

interlock device and ignition interlock driver’s
license

§ 16:16 Jury instructions

CHAPTER 17. ATTEMPTING TO ELUDE
PURSUING POLICE VEHICLE

§ 17:1 Attempting to elude—Generally
§ 17:2 —Elements
§ 17:3 Motor vehicle
§ 17:4 —Pursuing police vehicle
§ 17:5 —Visual or audible signal to stop; lights and sirens
§ 17:6 —Willfully fails or refuses to immediately stop
§ 17:7 In a reckless manner while attempting to elude
§ 17:8 —Officer in uniform
§ 17:9 Attempting to elude—Defenses
§ 17:10 Punishment for attempting to elude—Calculating the

offender score and enhancements; sentencing,
alternatives and supervision

§ 17:11 Other consequences following conviction—License
revocation and reinstatement, immigration
consequences, chemical dependency contributing to
offense

§ 17:12 Jury instructions

PART IV. OPERATING WITHIN THE STATE

CHAPTER 18. OPERATING WITHIN THIS
STATE

§ 18:1 In general
§ 18:2 Vehicle defined
§ 18:3 Motor vehicle defined

TABLE OF CONTENTS

xxv



§ 18:4 Nonhighway and off-road vehicles defined
§ 18:5 Mopeds, motorcycles, lawn mowers, bicycles, and

animals defined
§ 18:6 Trains, airplanes and vessels
§ 18:7 Operation of a vehicle
§ 18:8 Non-operation and physical control of a vehicle
§ 18:9 Operation of vessels, trains and aircraft
§ 18:10 What constitutes operation “within this state”—

Generally
§ 18:11 Operation on private property within this state

CHAPTER 19. CORPUS DELICTI
§ 19:1 Corpus delicti

PART V. THE STOP AND PRE-ARREST
ACTIVITIES

CHAPTER 20. VEHICLE CONTACTS,
STOPS, AND DETENTIONS

§ 20:1 Accidents, parked vehicles, and unobserved driving
§ 20:2 Stops based on observed driving
§ 20:3 Requests for license, registration and proof of

insurance
§ 20:4 Length of detention
§ 20:5 Requests to exit vehicle—Drivers and passengers
§ 20:6 Community caretaking stops
§ 20:7 Pretextual stops
§ 20:8 Anonymous tip stops
§ 20:9 Stops based on known informants
§ 20:10 Fellow officer rule
§ 20:11 Roadblocks
§ 20:12 Stops based on mistake of law
§ 20:13 Stops based on radio or computer information
§ 20:14 Out of jurisdiction stops—Fresh pursuit—State stops

on tribal roads

CHAPTER 21. STANDARDIZED FIELD
SOBRIETY TESTING

§ 21:1 DUI and field sobriety tests
§ 21:2 History of the NHTSA standardized field sobriety

tests—Development and standardization
§ 21:3 National recognition of NHTSA SFSTs and the SFST

training curriculum

WASHINGTON DUI PRACTICE MANUAL

xxvi



§ 21:4 Washington’s recognition of SFSTs
§ 21:5 What NHTSA SFSTs are capable of demonstrating—

Science dictates the answer
§ 21:6 Not a measure of actual physical impairment
§ 21:7 Correlation with BAC
§ 21:8 What the SFSTs were designed for: probable cause to

measure BAC—Not evidence of guilt
§ 21:9 Administration of NHTSA SFSTs—Compliance with

NHTSA standards
§ 21:10 Test administration
§ 21:11 Horizontal and vertical gaze nystagmus
§ 21:12 Walk and turn
§ 21:13 One leg stand
§ 21:14 Final scoring
§ 21:15 Standardized field sobriety testing—Self

incrimination
§ 21:16 —Consent and coercion
§ 21:17 —Search and seizure; right to refuse
§ 21:18 Standardized field sobriety testing and the Americans

with Disabilities Act
§ 21:19 Standardized Field Sobriety Test Cross Examination

Tips

CHAPTER 22. PRELIMINARY OR
PORTABLE BREATH TESTING (PBT)

§ 22:1 Preliminary breath testing (PBT)—Generally
§ 22:2 Washington Administrative Code provisions concerning

PBTs
§ 22:3 Use to determine probable cause to arrest
§ 22:4 PBT certification
§ 22:5 Inadmissibility of PBT
§ 22:6 Admission of PBT evidence by defendant
§ 22:7 Admissibility of refusal to take PBT

PART VI. THE ARREST

CHAPTER 23. ARRESTS
§ 23:1 Probable cause to arrest
§ 23:2 Exigent circumstances and warrantless arrests
§ 23:3 “In officer’s presence” and the fellow officer rule
§ 23:4 Arresting authority—Generally
§ 23:5 Authority to arrest—Military Police
§ 23:6 —Out of state law enforcement officers
§ 23:7 —Off-duty law enforcement

TABLE OF CONTENTS

xxvii



§ 23:8 —Tribal officers
§ 23:9 Citizen’s arrest
§ 23:10 Arrest in the home of the suspect
§ 23:11 Search incident to arrest
§ 23:12 Audio and/or video recordings

CHAPTER 24. REQUIRED WARNINGS AND
ADVISEMENTS

§ 24:1 Warnings—Generally
§ 24:2 Advisement of the right of, and access to, a lawyer as

required by court rule
§ 24:3 The right to privacy during consultation with

attorney under the court rule
§ 24:4 Miranda warnings—When required
§ 24:5 —Content of warning required
§ 24:6 —Misadvisement of warning
§ 24:7 Invocation of the rights to silence or counsel, and

waiver of the rights
§ 24:8 Equivocal assertions of the right to counsel and the

narrow exception for clarifying questions
§ 24:9 Miranda not applicable in department of licensing

hearings
§ 24:10 Testimonial and non-testimonial acts
§ 24:11 Implied consent—Generally
§ 24:12 Implied consent statute—Before December 6, 2012
§ 24:13 —December 6, 2012 through September 27, 2013
§ 24:14 —September 28, 2013 through September 25, 2015
§ 24:15 —Effective September 26, 2015
§ 24:16 —Effective January 1, 2019
§ 24:17 Implied consent—Required warnings—Advisement of

the right to additional tests
§ 24:18 —Inaccurate and misleading warnings
§ 24:19 —Incomplete warnings
§ 24:20 —Confusion doctrine
§ 24:21 Blood evidence—Missouri v. McNeely
§ 24:22 Historical implied consent and blood evidence pre-

Missouri v. McNeely
§ 24:23 Implied consent warnings—Blood—When officers

have authority to take blood without consent
§ 24:24 WSP training concerning confusion

PART VII. CHEMICAL TESTS AND
REFUSALS

CHAPTER 25. BREATH TESTING
§ 25:1 Breath testing—A brief history

WASHINGTON DUI PRACTICE MANUAL

xxviii



§ 25:2 The DataMaster™ and DataMaster CDM™
§ 25:3 Henry’s Law and the partition ratio
§ 25:4 Absorption and post absorption of alcohol
§ 25:5 Body temperature and breath testing
§ 25:6 Radio frequency interference
§ 25:7 Test administration
§ 25:8 Observation period, mouth alcohol and the slope

detector
§ 25:9 Effect of breathing pattern on breath test result—

Generally
§ 25:10 —Law enforcement manipulation of breath test

results
§ 25:11 —Questioning the assumption that end-exhaled

breath is alveolar air
§ 25:12 Margins of error
§ 25:13 Interfering substances
§ 25:14 Physical conditions that can affect the breath test

result—Gastro-esophageal reflux disease (GERD),
diabetes, low calorie/low carbohydrate diets, asthma,
candida albicans, and dentures

§ 25:15 Women and breath testing
§ 25:16 Incomplete samples and earnest attempts to provide

breath sample
§ 25:17 Toxicology laboratory division external simulator

solution and quality assurance solution
preparation—DataMaster™ and Draeger™
instruments

§ 25:18 The WSP discovery website
§ 25:19 Admissibility of breath test evidence—City of Fircrest

v. Jensen
§ 25:20 Partition ratios and corresponding differences in the

actual BAC
§ 25:21 DataMaster™ codes
§ 25:22 Discovery report interpretation guide

CHAPTER 25A. COMPUTATIONAL
ASPECTS OF MEASUREMENT
UNCERTAINTY IN WASHINGTON STATE
BREATH ALCOHOL TESTS

§ 25A:1 Measurement uncertainty—Introduction
§ 25A:2 Correcting for bias to obtain the best estimate of true

BrAC
§ 25A:3 Determining the combined uncertainty of the result
§ 25A:4 Determining the probability that the “True” BrAC is

less than 0.08

TABLE OF CONTENTS

xxix



§ 25A:5 Flaws in the Toxicology Laboratory Division’s method
of determining uncertainty

§ 25A:6 Uncertainty in Criminal Proceedings
§ 25A:7 Uncertainty in Administrative Proceedings
§ 25A:8 Uncertainty Resources

CHAPTER 25B. THE DRAEGER
ALCOTEST® 9510

§ 25B:1 The Draeger Alcotest® 9510—Design and general
overview

§ 25B:2 —Conducting an evidential test
§ 25B:3 —Breath sampling
§ 25B:4 —Breath sample parameters
§ 25B:5 Physiological conditions
§ 25B:6 The Draeger Alcotest® 9510—Residual mouth

alcohol detection
§ 25B:7 —Detection of interfering substances
§ 25B:8 —Breath temperature monitoring
§ 25B:9 —Calibration and verification of calibration
§ 25B:10 —Court challenges
§ 25B:11 The Draeger Alcotest 9510—The WebDMS Database
§ 25B:12 Draeger Database Codes
§ 25B:13 Draeger Error Codes

CHAPTER 25C. THE BREATH ALCOHOL
TEST MEASUREMENT UNCERTAINTY
CALCULATOR

§ 25C:1 Breath alcohol test measurement uncertainty
calculator—Introduction

§ 25C:2 —Who needs this?
§ 25C:3 Building the calculator—Preparing the spreadsheet
§ 25C:4 Using the calculator—Gather the data you need for

the calculator
§ 25C:5 —Entering breath test-specific data in the calculator
§ 25C:6 —Reading the results
§ 25C:7 Breath alcohol test measurement uncertainty

calculator—Sample

CHAPTER 26. BLOOD TESTING
§ 26:1 Blood analysis—Generally
§ 26:2 The blood specimen and proper methods for the blood

draw
§ 26:3 Headspace gas chromatography and the Washington

State Toxicology Laboratory Methods

WASHINGTON DUI PRACTICE MANUAL

xxx



§ 26:4 Confrontation of the blood analyst and chain of
custody

§ 26:5 Additional and independent testing
§ 26:6 Hospital blood testing for medical purposes—

Admissibility
§ 26:7 —Methodology
§ 26:8 —HIPAA applicability
§ 26:9 Certificate of compliance from the test tube vendor
§ 26:10 How false positive serum ethanol results occur using

enzyme-assay hospital tests
§ 26:11 Discovery demands and public disclosure request—

Generally
§ 26:12 Public Disclosure request: Blood draw—Alcohol case
§ 26:13 Notice of appearance and demand for discovery: Blood

draw—Alcohol case
§ 26:14 Public Disclosure request: Blood draw—Drug case
§ 26:15 Notice of appearance and demand for discovery: Blood

draw—Drug case
§ 26:16 Request for release of biological samples

CHAPTER 27. TEST REFUSALS
§ 27:1 Test refusals—Generally
§ 27:2 The implied consent law—When the law applies
§ 27:3 The right to refuse breath testing
§ 27:4 What constitutes a refusal of a breath test?
§ 27:5 Confusion doctrine
§ 27:6 Drivers incapable of providing breath sample
§ 27:7 Admissibility of “refusal” evidence—Breath or blood

testing
§ 27:8 —Field sobriety testing
§ 27:9 —Preliminary breath testing
§ 27:10 Search warrants—Generally
§ 27:11 —Procedure
§ 27:12 —Probable cause
§ 27:13 — —Driving under the influence
§ 27:14 — —Citizen informants
§ 27:15 —Application
§ 27:16 —Affidavits
§ 27:17 —Telephonic
§ 27:18 —“Franks” hearing
§ 27:19 —Sample search warrant forms from WSP website

CHAPTER 28. ACCUSATORY
INSTRUMENTS, FIRST APPEARANCES,
AND ARRAIGNMENT

§ 28:1 Generally

TABLE OF CONTENTS

xxxi



§ 28:2 Accusatory instruments—Commencement by filing in
superior court—Felony

§ 28:3 —Commencement by filing in district court—Felony
§ 28:4 Challenging and waiving the sufficiency of the

information
§ 28:5 Bill of particulars
§ 28:6 Amendment of the charging document
§ 28:7 Accusatory instruments—Commencement by filing in

district or municipal court—Non-felony
§ 28:8 Certification for determination of probable cause
§ 28:9 Grand jury indictments
§ 28:10 First appearance, pre-trial conditions of release,

holds, and arraignment
§ 28:11 Statutory conditions of release: IID, alcohol

monitoring and 24/7 sobriety program
§ 28:12 Bail and bond
§ 28:13 Problematic pre-trial conditions of release
§ 28:14 Memorandum in opposition to pretrial conditions of

release
§ 28:15 Bail Law Bench card

PART VIII. DISCOVERY AND
INVESTIGATION

CHAPTER 29. DISCOVERY
§ 29:1 Discovery—Generally
§ 29:2 Obligations of prosecutor
§ 29:3 Obligations of defense
§ 29:4 Limitations in the scope of discovery
§ 29:5 Depositions—When authorized
§ 29:6 Sanctions for non-compliance
§ 29:7 Brady violations
§ 29:8 Notice of appearance and demand for discovery:

Breath test
§ 29:9 Notice of appearance and demand for discovery: Blood

draw—Alcohol
§ 29:10 Notice of appearance and demand for discovery:

Blood—Drug case
§ 29:11 Motion to compel discovery and supporting

declaration
§ 29:12 Declaration of service
§ 29:13 Declaration of service by mail
§ 29:14 Certificate of mailing
§ 29:15 Subpoena

WASHINGTON DUI PRACTICE MANUAL

xxxii



§ 29:16 Subpoena duces tecum

CHAPTER 30. CASE INVESTIGATION
§ 30:1 Generally
§ 30:2 Agency public disclosure requests
§ 30:3 Witness interviews
§ 30:4 Scene investigation
§ 30:5 Washington State Patrol discovery website—

Investigation of DataMaster™ and Draeger Alcotest
9510™ results—Toxicology Lab Division (TLD)
discovery

§ 30:6 Client substance use disorder assessments
§ 30:7 Confidential questionnaire
§ 30:8 Public disclosure request: Blood draw—Alcohol case
§ 30:9 —Drug case
§ 30:10 Letter requesting preservation of video
§ 30:11 DOL Hearing/Case Preparation Checklist
§ 30:12 DUI arrest report

PART IX. PRETRIAL ACTIVITIES

CHAPTER 31. PROCEDURES FOR
PRETRIAL HEARINGS, MOTIONS, PLEAS
AND DEFERRED PROSECUTIONS

§ 31:1 Pretrial and omnibus hearings; affidavits of prejudice
§ 31:2 Motions to suppress defendant’s statements—

Procedure
§ 31:3 Motions to suppress other evidence—Procedure
§ 31:4 Pleas
§ 31:5 Deferred prosecutions—Generally
§ 31:6 Requirements of the petition
§ 31:7 Granting of the petition
§ 31:8 Violation hearings
§ 31:9 Agreed motion, affidavit and order for continuance
§ 31:10 Waiver of speedy trial
§ 31:11 Notice of issue

CHAPTER 32. MOTIONS TO DISMISS
AND/OR SUPPRESS EVIDENCE

§ 32:1 Suppression of evidence—Generally
§ 32:2 Admissibility of breath test evidence
§ 32:3 Motions to suppress breath test evidence
§ 32:4 Motions to suppress blood test evidence

TABLE OF CONTENTS

xxxiii



§ 32:5 Motion to dismiss for lack of grounds to stop the
vehicle—Generally

§ 32:6 —Pretextual stops
§ 32:7 —Potential issues where stop is based on traffic

infraction
§ 32:8 Motion to dismiss for lack of probable cause to

arrest—Generally
§ 32:9 Motion to suppress based on language barrier
§ 32:10 Motion to dismiss—Corpus delicti
§ 32:11 —Knapstad
§ 32:12 Law enforcement testimony and cross-examination
§ 32:13 Radar cross examination questions

PART X. LICENSING ISSUES

CHAPTER 33. DEPARTMENT OF
LICENSING HEARINGS

§ 33:1 Department of licensing hearings—Generally
§ 33:2 Washington Administrative Code—Applicability
§ 33:3 —Hearings examiners
§ 33:4 —Computation of time
§ 33:5 Department of Licensing checklist Washington

Administrative Code—Eligibility for hearing
§ 33:6 Washington Administrative Code—Service on

petitioner
§ 33:7 —Signatures
§ 33:8 —Requests for hearing
§ 33:9 —Scheduling—Notice of hearing
§ 33:10 —Place of hearing
§ 33:11 —Notice of appearance
§ 33:12 —Continuances
§ 33:13 —Agreements to schedule hearings under RCW

46.20.308 past the time frame required by law
§ 33:14 —Cancellation of hearings
§ 33:15 —Subpoenas
§ 33:16 —Filing of exhibits and other documents with the

department
§ 33:17 —Evidence
§ 33:18 —Video evidence
§ 33:19 —Format and length for briefs
§ 33:20 —Interpeters
§ 33:21 —Testimony under oath or affirmation
§ 33:22 —Conduct of hearings
§ 33:23 —Default

WASHINGTON DUI PRACTICE MANUAL

xxxiv



§ 33:24 —Final orders
§ 33:25 —Probation in habitual traffic offender matters
§ 33:26 —Reconsideration of final order
§ 33:27 —Significant decisions in driver license cases
§ 33:28 Department of licensing hearing and case prep

checklist
§ 33:29 Request for DUI Hearing
§ 33:30 Financial Assistance Application
§ 33:31 Notice of appearance—Department of Licensing
§ 33:32 Continuance request—Department of Licensing
§ 33:33 Intent to seek deferred prosecution
§ 33:34 Public Disclosure Records of Hearings Examiners’

Reasons for Dismissals

CHAPTER 34. DRIVERS WITH
EXCEPTIONAL CONSEQUENCES

§ 34:1 Commercial drivers—Generally
§ 34:2 Commercial vehicle defined
§ 34:3 Federal regulations
§ 34:4 Federal workplace drug and alcohol testing—

Generally
§ 34:5 —When testing is required
§ 34:6 —Testing procedures
§ 34:7 —Consequences of failing a test
§ 34:8 —Requalification
§ 34:9 Washington law—Definitions
§ 34:10 Washington CDL requirements
§ 34:11 Disqualifications

CHAPTER 35. PILOTS
§ 35:1 Pilots—Generally
§ 35:2 Federal regulations
§ 35:3 Washington law
§ 35:4 Reporting requirements
§ 35:5 Consequences following conviction

CHAPTER 36. IGNITION INTERLOCK
DEVICES AND IGNITION INTERLOCK
DRIVER’S LICENSES

§ 36:1 Ignition interlock devices—Generally
§ 36:2 Ignition interlock restriction as a condition of pretrial

release
§ 36:3 Court discretionary ignition interlock restriction as a

condition of sentence

TABLE OF CONTENTS

xxxv



§ 36:4 Mandatory ignition interlock restriction as a
condition of sentence—Driving under the influence,
physical control and title 46 deferred prosecution

§ 36:5 —Reckless driving
§ 36:6 —Negligent driving in the first degree
§ 36:7 Department of licensing ignition interlock device

requirements—Generally
§ 36:8 —Disability waiver
§ 36:9 Ignition interlock driver’s license—Generally
§ 36:10 The ignition interlock driver’s license—Employer

vehicle exemption
§ 36:11 Ignition interlock driver’s license—Application, costs

and fees
§ 36:12 —Cancellation, reapplication, hearings and

reinstatement
§ 36:13 Restricted Driver License Application
§ 36:14 Financial Assistance Application
§ 36:15 Employer Declaration For Ignition Interlock Device
§ 36:16 Ignition interlock device tolling medical exemption

Table of Laws and Rules

Table of Cases

Index

WASHINGTON DUI PRACTICE MANUAL

xxxvi


