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CHAPTER 7. DISCLOSURE FOR SECURITIES
OFFERINGS
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§ 7:1 Overview
§ 7:2 Reduced 1933 Act Regulation S-K and other disclosures for

“emerging growth companies” (EGCs) under the JOBS Act
(2012)
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§ 7:11 —Item 303: Management’s discussion and analysis
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financial condition and results of operations; proposed
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officers, promoters and control persons
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governance matters
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C. PROSPECTUS DISCLOSURE: SPECIFIC
REGULATION S-K ITEMS

§ 7:23 Introduction
§ 7:24 Front and back cover pages of prospectus
§ 7:25 Structure Therapeutics prospectus: Front and back cover

pages
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statements
§ 7:32 Determining the offering price
§ 7:33 Structure Therapeutics prospectus: Determining the

offering price
§ 7:34 Use of proceeds
§ 7:35 Structure Therapeutics prospectus: Use of proceeds
§ 7:36 Dividend policy
§ 7:37 Structure Therapeutics prospectus: Dividend policy
§ 7:38 Capitalization and dilution
§ 7:39 Structure Therapeutics prospectus: Capitalization and

dilution
§ 7:40 Selected financial data
§ 7:41 Structure Therapeutics prospectus: Selected financial data
§ 7:42 Management’s discussion and analysis of financial condition

and results of operations (“MD&A”)
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§ 7:63 Structure Therapeutics prospectus: Legal matters and

experts
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Regulation S-K)

§ 7:65 Staff observations on the financial statements, observations
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controls and procedures and internal controls of smaller
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CHAPTER 8. DUE DILIGENCE AND CIVIL
LIABILITY

I. INTRODUCTION
§ 8:1 Generally

II. STATUTORY PROVISIONS ON DUE DILIGENCE
AND DECIDED CASES

§ 8:2 Introduction
§ 8:3 Section 11 liability
§ 8:4 —Standing—Direct listing
§ 8:5 —Market manipulation
§ 8:6 —Standard of reasonableness
§ 8:7 —Reliance on ‘‘expertised’’ part
§ 8:8 —Software Toolworks and Worlds of Wonder
§ 8:9 —BarChris
§ 8:10 —Leasco
§ 8:11 —Chris-Craft
§ 8:12 —WorldCom
§ 8:13 —Due diligence met as a matter of law
§ 8:14 —Rule 176
§ 8:15 Statutory provisions on due diligence and decided cases—

Section 11 liability—Does an underwriter have a
mandatory duty to conduct a reasonable investigation or
merely a ‘‘waivable’’ defense to civil liability? SEC’s
position, adopted by courts: Mandatory duty under Section
17(a) of the 1933 Act and Rule 10b-5 under the 1934 Act

§ 8:16 Section 12(a)(2) liability; generally
§ 8:17 —Due diligence under Section 12(a)(2)
§ 8:18 Statements of opinion or belief
§ 8:19 Omnicare extended to proxy statements
§ 8:20 “Puffery”—Immateriality as a matter of law
§ 8:21 Aspirational statements
§ 8:22 Actionable misrepresentations of compliance

III. CONDUCTING DUE DILIGENCE INVESTIGATIONS
§ 8:23 Generally
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§ 8:24 Items to investigate

IV. PRACTICAL ASPECTS OF DUE DILIGENCE
INVESTIGATIONS

§ 8:25 Generally
§ 8:26 General concerns for underwriters
§ 8:27 Specific steps for underwriters
§ 8:28 —Investigating issuer’s industry
§ 8:29 —Investigating the issuer
§ 8:30 — —Company and its management
§ 8:31 — —Company’s business
§ 8:32 — —Company’s financials
§ 8:33 Sources of information
§ 8:34 —Sources within the issuer
§ 8:35 —Sources outside the issuer
§ 8:36 FINRA Guidance for Private Placements; FINRA Rule 5123

V. DUTIES OF PUBLIC COMPANIES FOR EXCHANGE
ACT OF 1934 PERIODIC FILINGS

§ 8:37 Introduction; Section 12 triggers to 1934 Act obligations
§ 8:38 Due diligence by company’s disclosure committee and by

CEO and CFO
§ 8:39 Disclosure controls and procedures
§ 8:40 Suggested steps in establishing and evaluating disclosure

controls and procedures
§ 8:41 Critical role of company’s audit committee (if any, or the

independent directors) in financial due diligence
§ 8:42 NYSE and Nasdaq corporate governance amendments—

Independent audit committee focus
§ 8:43 Proxy disclosures about the audit committee
§ 8:44 Timely reporting by the auditor to the audit committee—

Audit committee’s due diligence role
§ 8:45 PCAOB Auditing Standard No. 16: Auditor Communications

with Audit Committees
§ 8:46 Audit committee’s role in assuring auditor independence
§ 8:47 Due diligence concerning critical accounting policies and

practices
§ 8:48 Management’s discussion and analysis (MD&A)
§ 8:49 Auditor-audit committee communications
§ 8:50 Specific accounting issues for auditor-audit committee

communications
§ 8:51 Financial due diligence continued: Audit committee’s or

independent director’s assessment of the risks of fraud and
responses thereto; PCAOB Standards

§ 8:52 Financial/transactional due diligence: PCAOB Standard for
related party transactions; significant unusual
transactions; relevance to due diligence counsel

§ 8:53 PCAOB Auditing Standard AS 3101 regarding disclosure of
critical audit matters
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§ 8:54 Implementing and monitoring appropriate internal controls
§ 8:55 Due diligence: establishing an appropriate oversight process
§ 8:56 Standard for auditing control over financial reporting
§ 8:57 Auditing Standard No. 5—An audit of internal control over

financial reporting that is integrated with an audit of
financial statements—Overview of changes

§ 8:58 Overview of the audit under AS 5
§ 8:59 Standard for auditing internal control over financial

reporting—Requirement for adverse opinion when a
material weakness exists

§ 8:60 —SEC guidance
§ 8:61 SEC authority under Exchange Act § 13—Failing to report

under the Exchange Act over a significant time period
§ 8:62 Material omission to fail to disclose SEC investigation into

ICFR weaknesses and promotional paid-for public articles
§ 8:63 Standard for auditing internal control over financial

reporting-FASB No. 154, accounting changes and error
corrections

§ 8:64 Audit committee financial experts
§ 8:65 Liability for inadequate internal controls: SEC enforcement

and private actions
§ 8:66 Audit committee financial experts—SEC audit committee

disclosure rules
§ 8:67 — —Pre-filing review of quarterly financial statements
§ 8:68 — —Audit committee report
§ 8:69 — —Audit committee charters
§ 8:70 — —Audit committee members’ independence
§ 8:71 — —Safe harbors
§ 8:72 —Self regulatory organization audit committee rules
§ 8:73 — —Composition and qualification
§ 8:74 — —Independence
§ 8:75 — —Audit committee charter
§ 8:76 Corporate governance provisions of Dodd-Frank Act (2010)

and SEC rule-making thereunder
§ 8:77 Whistle-blower protection for employees in employment

termination cases under Sarbanes-Oxley clarified in
unanimous U.S. Supreme Court opinion

§ 8:78 Fraudulent accounting and Sarbanes-Oxley—Who is an
employer under the statute?

§ 8:79 SEC administrative enforcement of whistleblower
protections under Dodd-Frank Act

VI. CIVIL LIABILITIES UNDER FEDERAL LAW FOR
INADEQUATE OR MATERIALLY MISLEADING
DISCLOSURE

A. STATUTORY PROVISION

§ 8:80 Securities Act of 1933
§ 8:81 Securities Exchange Act of 1934
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B. SECURITIES LAWS LIABILITIES OF CORPORATE
OFFICERS, PROMOTERS, ATTORNEYS, AND
ACCOUNTANTS FOR PREPARATION OF
DISCLOSURE DOCUMENTS FOR INVESTORS

1. Overview
§ 8:82 Generally

2. Section 11—1933 Act: Do Persons Other Than
Those Specifically Named Have Disclosure Due
Diligence Duties Thereunder?

§ 8:83 Generally
§ 8:84 Due diligence defenses of the director-attorney and of the

accountant: BarChris and Leasco
§ 8:85 Aiding and abetting liability under Section 11 almost

universally rejected

3. Section 12—1933 Act
§ 8:86 Generally
§ 8:87 Pinter v. Dahl: Who has disclosure and due diligence

duties?
§ 8:88 Post-Pinter cases: Agents, brokers, dealers, underwriters,

and other Section 12(a)(2) ‘‘sellers’’
§ 8:89 Attorneys and accountants
§ 8:90 Supreme Court holds Section 12(a)(2) applies only to public
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§ 8:91 Aiding and abetting
§ 8:92 The importance or not of targeted solicitation under Section

12—The BitConnect case

4. Section 17(a) of 1933 Act
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§ 8:94 Sale of unregistered securities and securities fraud action

by the SEC
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misstatement liability
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“scheme” liability
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Janus’ effect on Rule 10b-5 and § 17(a)

5. Rule 10b-5—1934 Act
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§ 8:99 SEC sets forth its prosecutorial position on materiality

under Rule 10b-5
§ 8:100 SEC responsibility to regulate unregistered brokers under

Exchange Act § 15
§ 8:101 Rule 10b-5 (1934 Act)—Independent duty to disclose?
§ 8:102 —Underwriter’s duties
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§ 8:103 Professional’s duty to disclose material facts
§ 8:104 —Attorneys
§ 8:105 Financial statement “materiality”
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§ 8:110 —Materialization of risk
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liability in private actions?—‘‘Making’’ a misstatement
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§ 8:118 —Statements ‘‘made’’ by an accountant regarding
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actions?—Conspiracy
§ 8:121 Aiding and abetting actions by SEC
§ 8:122 Rule 10b-5—Standing to bring a claim restricted with
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§ 8:123 Pleading scienter

7. The Influence of Professional Standards on
Liability
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§ 8:125 Attorneys; applicable Model Rules and Model Code
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§ 8:126 —Disclosure obligations to non-clients
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§ 8:128 —Lawyers’ responses to auditors’ requests for information
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§ 8:130 Accountants—Generally accepted auditing standards

(GAAS)
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§ 8:145 —Majority rule: Plaintiff must prove actual participation

in control in general; defendant must prove ‘‘good faith’’
§ 8:146 Advice of counsel defense to prove good faith under § 20(a)

of the 1934 Exchange Act
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