Table of Contents
CHAPTER 1. CHOICE OF ENTITY

§ 1:1 Introduction

§ 1:2 Partnerships

§ 1:3 Limited partnerships (LPs)

§ 1:4 Limited liability partnerships (LLPs and LLLPs)
§ 1:5 Limited liability companies (LLCs)

§ 1:6  Corporations

§ 1:7 Closely-held corporations

§ 1:8 Professional entities

§ 1:9 Entity comparison chart

CHAPTER 2. CORPORATIONS

§2:1 Corporations—Introduction

§ 2:2 Formation/defective formation

§2:3 Articles of Incorporation—Additional provisions
§2:4 Amendment of Articles of Incorporation

§2:5 Bylaws

§ 2:6 Corporate powers/ultra vires

§ 2:7 Directors—Overview

§2:8 —Shareholder voting for board of directors and
cumulative voting

§2:9 —Term, compensation, resignation, removal, and
vacancies

§ 2:10 Board meetings/board action
§ 2:11 Board committee
§ 2:12 Duties of directors—Standards of conduct; standards of

liability
§ 2:13 —Duty of loyalty—Transactions with interested
directors
§ 2:.14 — —Corporate opportunity
§ 2:15 —Noncompetition
§ 2:16 —Business judgment rule and decision-making
§ 2:17 —Presumption of director’s assent to action

§ 2:18 —Limiting director liability
§ 2:19 Officers
§ 2:20 —Express authority

§ 2:21 —Discretionary authority and standard of conduct
§ 2:22 —Employment contracts
§ 2:23 —Resignation, removal and vacancies

§ 2:24  Shareholders and shares—Introduction/definitions

xx1i1



Business Law DEskBook

§ 2:25 —Methods of fixing terms of shares; issuance of shares

§ 2:26 —Share dividends

§ 2:27 —Subscriptions for shares

§ 2:28 —Consideration for shares; value and payment;
liability

§ 2:29 —Share rights, options and warrants—Right to
purchase or reacquire

§ 2:30 —Preemptive rights

§ 2:31 —Share certificates; uncertificated shares

§ 2:32 —Fractional shares

§ 2:33 —Shareholder liability

§ 2:34 —Restrictions on transfer or registration of securities

§ 2:35 Shareholder meetings, communications, and actions—
Regular meetings of shareholders

§ 2:36 —Special meetings of shareholders

§ 2:37 —Remote communications for shareholder meetings
§ 2:38 —Notice of shareholders’ meetings
§ 2:39 —Waiver of notice of shareholders’ meetings

§ 2:40 —Shareholders’ action without a meeting
§ 2:41 Voting/voting rights/quorum/record date
§ 2:42 Proxies and nominees

§ 2:43 Shareholder agreements—Voting trusts
§ 2:44 —Shareholder voting agreements

§ 2:45 —Shareholder agreements

§ 2:46 Books and records

§ 2:47 Shareholders’ inspection rights

§ 2:48 Financial statements

§ 2:49  Other reports to shareholders

§ 2:50 Distributions to shareholders

§ 2:51  Annual report requirement

§ 2:52  Foreign corporations

§ 2:53 Service of process on corporations

Appendix 2. Forms

CHAPTER 3. LIMITED LIABILITY

COMPANIES

§3:1 The Arizona Limited Liability Company Act

§3:2 Overview of LLCs generally

§ 3:3 Defined terms and formation—Definitions under the

ALLCA

§34 —Filing records with the Arizona Corporation
Commission

§3:5 —Formation of an LLC generally

§3:6 —LLC names

XXIV



TaBLE oF CONTENTS

§ 3:7
§ 3:8

§ 3:9

§ 3:10
§ 3:11
§ 3:12

§ 3:13

§ 3:14
§ 3:15
§ 3:16
§ 3:17
§ 3:18
§ 3:19
§ 3:20
§ 3:21
§ 3:22

§ 3:23
§ 3:24
§ 3:25
§ 3:26

§ 3:27
§ 3:28
§ 3:29
§ 3:30
§ 3:31
§ 3:32

—Articles of Organization

—Purposes/annual filing requirements/company
records

Withdrawal of documents and filing amended or
corrected documents

Powers of a limited liability company

Members and membership interests—Generally

—dJoint tenancy with right of survivorship and
community property with right of survivorship

—Revocable or Irrevocable Living Trust as a member
of an LL.C

—Personal liability and indemnification

—Voluntary or involuntary dissociation of a member

—Transfer of membership interests

—Charging Orders

—Additional rights and powers of members

Voting provisions under the Arizona LLC Act

Member contributions—Obligation and form

Member Distributions

Defense, indemnity and reimbursement under the
Arizona LLC Act

Organization and governance—Organization

—Operating agreements generally

—Non-waivable provisions in an Operating Agreement

—Fiduciary duties of members and managers in an
LLC

—Management

Foreign limited liability companies

Professional limited liability companies—Generally

—Names

—Ownership

Service of Process on an LLC

Appendix 3. Forms

CHAPTER 4. GENERAL PARTNERSHIPS

§ 4:1

§ 4:2
§ 4:3
§4:4
§ 4:5
§ 4:6
§ 4:7
§ 4:8

Overview of partnership law—Current Arizona
partnership law

—Introduction to general partnerships

—Definitions

—Know(s), knowledge, and notice

Partnership formation—Formation of partnerships

—Partnership as an entity

Operating under a fictitious name

Partnership agreements—The central role of
partnership agreements

XXV



§ 4:9

§4:10
§4:11
§ 4:12
§4:13
§4:14
§ 4:15
§ 4:16
§ 4:17
§ 4:18
§ 4:19

§ 4:20
§4:21
§ 4:22

§ 4:23
§ 4:24

§ 4:25
$ 4:26
§ 4:27
§ 4:28

§ 4:29
§ 4:30

§ 4:31
§ 4:32

Business Law DEskBook

—Nonwaivable provisions

Statements—Overview

—Filing statements

—Statement of partnership authority

—Statement of denial

—Statement of dissociation

—Statement of dissolution

—Statement of merger

Partners—Partner as agent of partnership

—Liability for partner’s acts

Relations of partners to each other and to the
partnership—Partner’s rights and duties

—Management of partnership business

—Distributions in kind

—Partner’s rights and duties with respect to
information

—General standards of partner’s conduct

Partnership property—Definition of partnership
property

—Transfer of partnership property

—Recovery of partnership property

—Partner’s interest in partnership property and
partnership

Actions by and against partnership and partners—
Actions in general

—Actions by the partnership and partners

Continuation of partnership beyond a definite term or
particular undertaking

Mergers and conversions—Mergers

—Conversions

CHAPTER 5. LIMITED LIABILITY
PARTNERSHIPS AND LIMITED
PARTNERSHIPS

I. LIMITED LIABILITY PARTNERSHIPS

§5:1
§5:2
§ 5:3
§ 5:4

Introduction to limited liability partnerships
LLP formation

Nature of partner’s liability

Foreign LLPs

II. LIMITED PARTNERSHIPS

§ 5:5

XXV

Limited partnerships—Introduction to limited
partnerships



TaBLE oF CONTENTS

§5:6  —Certificates of limited partnership

§5:7 General partners

§5:8 Limited partners

§5:9 Sharing of profits/losses and distributions

§ 5:10 Withdrawal

§ 5:11  Liability upon return of contribution

§ 5:12 Partnership interest

§ 5:13 Rights of judgment creditors

§ 5:14 Right of assignee to become limited partner
§ 5:15 Limited liability limited partnership

Appendix 5. Forms

CHAPTER 6. FEDERAL TAXATION OF
BUSINESS ORGANIZATIONS

§ 6:1 Introduction

§ 6:2 Check-the-Box regulations

§6:3 Taxation of proprietorships

§ 6:4 Taxation of C Corporations—Overview

§6:5 —Forming the C Corporation

§ 6:6 —C Corporation income tax
§6:7 —Distributions and redemptions
§6:8 —Liquidations

§6:9 Taxation of partnerships and limited liability
entities—Overview

§ 6:10 —Forming the partnership

§ 6:11 —Partnership income tax

§ 6:12 —Partnership operations

§ 6:13 —Liquidation

§ 6:14 Taxation of S Corporations—Overview
§ 6:15 —Electing S Corporation status

§6:16 —S Corporation income tax

§6:17 —S Corporation operations

§ 6:18 —Redemptions and liquidations

§ 6:19 —Termination

CHAPTER 7. CONTRACTS

§ 7:1 Introduction—Definition of “contract”

§7:2 —Sources of Arizona contract law

§7:3 Contract formation—Capacity to contract
§ 74 —Offer and acceptance: Mutual assent
§7:5 —Offer

§ 7:6 —Acceptance

§ 7:7 —Consideration

XxXVil



§7:8
§7:9

§ 7:10
§ 7:11
§ 7:12
§ 7:13
§ 7:14
§ 7:15
§ 7:16

§ 7:17
§7:18
§7:19

§ 7:20
§ 7:21
§ 7:22
§ 7:23
§ 7:24

§ 7:25
§ 7:26
§ 7:27
§ 7:28
§ 7:29
§ 7:30
§ 7:31
§ 7:32
§ 7:33
§ 7:34
§ 7:35

§ 7:36
§ 7:37
§ 7:38
§ 7:39

Business Law DEsSkBook

—Option contracts

—Promissory estoppel/reliance: A substitute for
consideration

Statute of frauds—The Statute of frauds in Arizona

—Application and purpose of the Statute of frauds

—Writing: Statute of frauds in general

Mistake—Mutual mistake

—Misunderstanding

—Unilateral mistake

Changed circumstances—impracticability and
frustration of purpose

Misrepresentation and fraud—Overview

—Special issues with fraud and misrepresentation

Duress and undue influence; unenforceability on
grounds of public policy—General overview

—Duress

—Economic duress

—Undue influence

—Unenforceability on grounds of public policy

The scope of contractual obligations—Rules of contract
construction

—Covenant of good faith and fair dealing

—Effect of adoption of writing—Parol evidence

Conditions precedent

Performance and breach—Overview

—The duty of substantial performance

—Repudiation

Remedies for breach of contract—Introduction

—Purpose of remedies for breach of contract

—Requirements for a valid claim

—Expectation damages/compensatory damages

—Limitations on damages; foreseeability, mitigation,
and certainty

—Reliance damages

—Restitution

—Liquidated damages

—Specific performance and injunctive relief

CHAPTER 8. SALES

§8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5

XXViii

General comments

Formal requirements of contracts for the sale of goods
Construction of contracts for sale of goods

Warranties

Sale on approval and sale or return; rights of creditors



TaBLE oF CONTENTS

§ 8:6

§ 8:7
§ 8:8
§ 8:9
§ 8:10
§8:11
§ 8:12
§8:13
§ 8:14
§ 8:15

Seller’s obligation of delivery and passing of risk of
loss

Buyer’s obligations for payment

Rights of creditors

Rights of good faith purchasers

Breach and repudiation

Seller’s remedies for breach of contract

Buyer’s remedies for breach of contract

Liquidated damages

Statute of limitations

Bills of sale

CHAPTER 9. EQUIPMENT LEASES

§9:1
§ 9:2
§ 9:3
§ 9:4

§ 9:5

§ 9:6
§ 9:7
§ 9:8
§ 9:9
§ 9:10
§9:11
§9:12
§9:13
§9:14
§ 9:15
§ 9:16
§ 9:17

§ 9:18

§ 9:19

Introduction

Definitions

The lease contract—Formation of the lease contract

—True leases and security interests disguised as
leases

Enforceability, construction, and interpretation of lease
contracts—Enforceability

—Statute of frauds

—Parol evidence rule

Firm offers

Modification, rescission, and waiver

Warranties

Identification

Insurable interests

Risk of loss

Title to and possession of goods

Performance of the lease contract

Default

Lessee’s damages for nondelivery, repudiation, default,
and breach of warranty in regard to accepted goods—
Computation of damages

—Lessee’s incidental and consequential damages;
specific performance

—Lessor’s remedies

CHAPTER 10. REVISED ARTICLE 9

§ 10:1

§ 10:2

§ 10:3

Revised Article 9: Introduction and scope—
Introduction and overview

Revised Article 9: introduction and scope—Sales of
accounts, chattel paper, payment intangibles,
promissory notes, and other receivables

—Transfer of ownership in sales of receivables

XXIX



§ 10:4
§ 10:5

§ 10:6

§ 10:7
§ 10:8

§ 10:9

§ 10:10
§ 10:11

§ 10:12
§ 10:13
§ 10:14
§ 10:15
§ 10:16
§ 10:17

§10:18
§10:19
§ 10:20

§10:21
§ 10:22
§10:23
§ 10:24
§10:25
§10:26
§10:27
§10:28
§10:29
§ 10:30
§ 10:31
§10:32
§10:33

§ 10:34
§ 10:35
§ 10:36
§ 10:37
§ 10:38

§ 10:39

XXX

Business Law DEskBook

—Consignments

—Security interests in obligations secured by non-
Article 9 transactions

Revised Article 9: Introduction and scope—
Commercial tort claims

—Deposit accounts

Revised Article 9: introduction and scope—Scope—
Miscellaneous

Creation and attachment of security interests—
Overview

—Security agreements and security interests

—Creating and authenticating a valid security
agreement

—Attachment of security interest—Giving value

— —Description of collateral

— —Rights in collateral

—Attaching after-acquired property

—Attaching proceeds

—Attaching supporting obligations and underlying
collateral

Rights and duties of the parties—Overview

—Title is immaterial

—Rights and duties of secured party having
possession or control of collateral

—Certain restrictions void

Choice of law—Overview

—Agricultural liens and deposit accounts

—Letter of credit rights

—Certificates of title

—Location of debtor

Perfection—Overview

—Perfection by attachment

—Perfection by possession

—Perfection of goods in possession of third party

—Perfection through control

—Perfection of instruments

—Perfection of chattel paper and negotiable
documents

—Perfection of investment property

—Perfection of deposit accounts

—Perfection of letter-of-credit rights

—Perfection of goods covered by document of title

—Secured party’s rights on disposition of collateral
and in proceeds

—Temporary perfection; maintaining perfection



TaBLE oF CONTENTS

§ 10:40
§ 10:41
§ 10:42
§ 10:43
§ 10:44
§ 10:45
§ 10:46
§ 10:47

§ 10:48
§ 10:49

§ 10:50
§ 10:51

§ 10:52

§ 10:53
§ 10:54
§ 10:55
§ 10:56

§ 10:57
§ 10:58

§ 10:59
§ 10:60

§ 10:61
§ 10:62
§ 10:63

§ 10:64

§ 10:65

—Assignment of a perfected interest

Priority—Overview

—Interests taking priority over or taking free of
security interest or agricultural lien

—Buyer of goods

—Future advances

—Priority of purchase-money security interests

—Priority of security interests in transferred
collateral

—Priority of security interests created by new
debtor

—Priority of security interests in deposit account

—Priority of security interests in investment
property

—Priority of security interests in letter of credit
right

—Priority of purchaser of chattel paper or
instrument

—Priority of rights of purchasers of instruments,
documents, and securities under other articles;
priority of interests in financial assets and security
entitlements under Article 8

—Transfer of money; transfer of funds from deposit
account

—Priority of security interests in fixtures and crops

—Accessions and commingled goods

—Priority of security interests in goods covered by
certificate of title

Third-party rights—Overview

—Secured party not obligated on contract of debtor
or in tort

—Agreement not to assert defenses against assignee

—Rights acquired by assignee; claims and defenses
against assignee

—Modifications of assigned contracts

—Discharge of account debtor; notification of
assignment; identification and proof of assignment;
restrictions on certain assignments

—Restrictions on creation or enforcement of security
interest in leasehold interest or in lessor’s residual
interest

—Restrictions on assignment of promissory notes,
healthcare-Insurance receivables, and certain
general intangibles ineffective

—Restrictions on assignment of letter of credit
rights ineffective

XXX1



Business Law DEskBook

§ 10:66 Filing—Overview

§ 10:67 —Contents of financing statement; record of
mortgage as financing statement; time of filing
financing statement

§ 10:68 —Debtor’s name

§ 10:69 —Indication of collateral

§ 10:70 —Effect of errors or omissions

§ 10:71 —Effect of certain events on effectiveness of
financing statement

§10:72 —Effectiveness of financing statement if new debtor
becomes bound by security agreement

§ 10:73 —Persons entitled to file a record

§ 10:74 —Effectiveness of filed record

§10:75 —Secured party of record

§ 10:76 —Amendment of financing statement

§ 10:77 —Termination statement

§10:78 —Assignment of powers of secured party of record

§ 10:79 —Duration and effectiveness of financing statement;
effect of lapsed financing statement

§ 10:80  —What constitutes filing; effectiveness of filing

§ 10:81 —Effect of indexing errors

§ 10:82 —Information statement

§ 10:83 Default and enforcement—Overview

§10:84 —Rights after default; judicial enforcement;

consignor or buyer of accounts, chattel paper,
payment intangibles, or promissory notes

§10:85 —Waiver and variance of rights and duties

§ 10:86 —Agreement on standards concerning rights and
duties

§ 10:87 —Procedure if security agreement covers real
property or fixtures

§ 10:88 —Unknown debtors

§10:89 —~Collection and enforcement by secured party

§ 10:90 —Application of proceeds of collection or
enforcement; liability for deficiency and right to
surplus

§ 10:91 —Secured party’s right to take possession after
default

§ 10:92 —Disposition of collateral after default

§10:93 —Notification before disposition of collateral

§ 10:94 —Timeliness of notification before disposition of
collateral

§ 10:95 —Contents and form of notification before

disposition of collateral: General
§ 10:96 —Contents and form of notification before

XXX11



TaBLE oF CONTENTS

disposition of collateral: Consumer goods

transaction
§ 10:97 —Application of proceeds of disposition; liability for
deficiency and right to surplus
§ 10:98 —Explanation of calculation of surplus or deficiency
§ 10:99 —Rights of transferee of collateral

§ 10:100 —Rights and duties of certain secondary obligors

§ 10:101 —Transfer of record or legal title

§ 10:102 —Acceptance of collateral; compulsory disposition of
collateral

§ 10:103 —Notification of proposal to accept collateral

§ 10:104 —Effect of acceptance of collateral

§ 10:105 —Right to redeem collateral

§ 10:106 —Waiver

§ 10:107 —Remedies for secured party’s failure to comply
with article

§ 10:108 —Action in which deficiency or surplus is in issue

§ 10:109 —Determination of whether conduct was
commercially reasonable

§ 10:110 —Nonliability and limitation on liability of secured
party

§ 10:111  Consumer goods, consumer-goods transactions, and
consumer transactions

§ 10:112 Transition provisions—Overview

§ 10:113 —Perfection

§ 10:114 —Filing

§ 10:115 —Priority

§ 10:116 2014 Transition provisions

CHAPTER 11. EMPLOYERS, EMPLOYEES
AND INDEPENDENT CONTRACTORS

§11:1 Three categories of employment relationships

§11:2 Distinguishing employees from independent
contractors

§ 11:3 Employer’s vicarious liability for the actions of its
employees

§11:4 Statutory Declaration of Independent Contractor
Status

§ 11:5 Application of the tests—The tax codes

§ 11:6 —Workers’ Compensation Act

§ 11:7 —Federal discrimination statutes

§ 11:8 —Arizona Civil Rights Act

§ 11:9 —The Fair Labor Standards Act

§ 11:10 —Family and Medical Leave Act
§ 11:11 —Drug and alcohol testing

XXX1i1



Business Law DEskBook

§ 11:12 —Employment Retirement Income Security Act
§ 11:13 —The National Labor Relations Act

CHAPTER 12. EMPLOYMENT AT-WILL AND

EMPLOYMENT CONTRACTS
§12:1 The Arizona Employment Protection Act
§12:2 Employee termination in breach of written contract

§12:3 —Required elements of employment contracts
§12:4 —Defenses, disclaimers, and statute of limitations
§ 12:5 —Remedies

§ 12:6 —Oral contracts

§ 12:7  Employee termination in violation of Arizona statute

§12:8 Employee termination as retaliation against the
employee

§ 12:9 Whistleblower statutes

§ 12:10 Constructive discharge

§ 12:11 Noncompete clauses—Introduction

§ 12:12 —Enforceability of noncompete clauses

§ 12:13 —Blue pencil doctrine

§ 12:14 —Remedies

§ 12:15 —Intentional interference with contractual relations
action against new employer

§ 12:16  Protection of trade secrets

§ 12:17  Arbitration agreements

CHAPTER 13. DISCRIMINATION AND
SEXUAL HARASSMENT

§13:1 Introduction

§13:2 Title VII of the Civil Rights Act of 1964—Civil Rights
Act of 1964

§13:3 —The Civil Rights Act of 1991

§13:4 The Arizona Civil Rights Act

§13:5 Disparate treatment and disparate impact—Claims
and defenses

§ 13:6 —Exemptions/remedies/enforcement

§ 13:7 Affirmative action

§13:8 —Voluntary affirmative action plans

§13:9 —Federal mandatory affirmative action plans

§ 13:10 Race discrimination
§ 13:11 Sex discrimination

§ 13:12 Sexual orientation and gender expression
discrimination

§ 13:13 Sexual harassment—Sexual harassment as a form of
sex discrimination

XXXIV



TaBLE oF CONTENTS

§ 13:14 —Types of sexual harassment

§ 13:15 —Liability of employers and supervisors

§ 13:16 —Same-sex harassment

§ 13:17 Disability discrimination—Statutory structure

§ 13:18 —Protected individuals

§ 13:19 —Exclusions

§ 13:20 —Prohibited discrimination

§ 13:21 —Employer defenses to claims of disability
discrimination

§ 13:22 —Reasonable accommodation

§ 13:23 —Employer defenses to claims of failure to
reasonably accommodate

§ 13:24 —Pre-employment tests

§ 13:25 —Pre-employment medical inquiries and
examinations
§ 13:26 —Medical inquiries and examinations of employees in

the course of employment
§ 13:27 Interactive process
§ 13:28 Disability discrimination—Other issues
§ 13:29 Religious discrimination
§ 13:30 Age discrimination

CHAPTER 14. MISCELLANEOUS

EMPLOYMENT LAW ISSUES

§ 14:1 Drug and alcohol testing

§ 14:2 Marijuana in the workplace

§ 14:3  Arizona public employee personnel records
§ 14:4 Arizona private employee personnel records
§ 14:5 Required Record Retention

§ 14:6 Weapons possession and policies

§ 14:7 COVID-19

§ 14:8 Criminal background checks

CHAPTER 15. COPYRIGHTS

§ 15:1 The concept of copyright

§ 15:2 Copyrightable subject matter

§ 15:3 Non-copyrightable subject matter

§ 154 Ownership of a copyright

§ 15:5 Exclusive rights

§ 15:6 Limitations on copyrightable subject matter
§ 15:7 Moral rights

§ 15:8 Copyright registration and preregistration
§ 159 Duration of copyright registrations

§ 15:10 Copyright notice

XXXV



Business Law DEskBook

§ 15:11  Certificate of registration

§ 15:12 Elements of copyright infringement

§ 15:13  Copyright infringement—Access

§ 15:14 —Substantial similarity—Ninth circuit

§ 15:15 Computer software

§ 15:16  Defenses to copyright infringement—Fair use

§ 15:17 —Fair use of computer programs
§ 15:18 —Lack of notice
§ 15:19 —Fraud, misuse and abandonment

§ 15:20 —Statute of limitations

§ 15:21 —Other

§ 15:22 Remedies

§ 15:23 Digital Millennium Copyright Act of 1998

§ 15:24 CASE Act of 2020—Copyright Alternative in Small-
Claims Enforcement Act

Appendix 15A. Form—Software Development & License
Agreement

Appendix 15B. Form—Software License & Service Agreement

CHAPTER 16. FEDERAL TRADEMARK
LAW

§ 16:1 Introduction to trademarks
§ 16:2 Distinctiveness of marks—Protectable marks
§ 16:3 —Generic terms

§ 16:4  —Secondary meaning

§ 16:5 Designations functioning as marks—Common types of
trademarks

§ 16:6 —Combination marks

§ 16:7 —House marks

§16:8 —Family of marks

§ 16:9 Product configuration and trade dress

§ 16:10 Designations functioning as marks—Building designs

§ 16:11  Special kinds of marks—Surnames

§ 16:12 —Geographic terms

§ 16:13 —Abbreviations, misspellings, and foreign words

§ 16:14  Acquiring trademark rights other than through
federal registration

§ 16:15 Federal trademark registration—Introduction to
federal trademark registration

§ 16:16 —Trademark examination within the P.T.O

§ 16:17 —Applications for trademark registration

§ 16:18 —Grounds for refusal to register

§ 16:19 —Proving secondary meaning

§ 16:20 —Examination of applications

XXXV



TaBLE oF CONTENTS

§ 16:21 —Duration and renewal of registrations

§ 16:22 Trademark rights—Loss of trademark rights

§ 16:23 —Preserving trademark rights

§ 16:24  Selecting a trademark

§ 16:25 Trademark infringement—Overview

§ 16:26 —Ownership of the mark

§ 16:27 —Likelihood of confusion

§ 16:28 Contributory trademark infringement

§ 16:29 Remedies; Injunctions; Damages; Attorneys’ fees
§ 16:30 Defenses—Overview

§ 16:31 —Abandonment

§ 16:32 Fair use and descriptive use of a mark

§ 16:33 Defenses—First Amendment; Parody

§ 16:34 —Limited geographic use

§ 16:35 —Labeling and use of disclaimers

§ 16:36 —Laches

§ 16:37 Trademark dilution—Defining trademark dilution
§ 16:38 Trademark Dilution Revision Act of 2006

§ 16:39 —Injunction

§ 16:40 —When a mark is “famous”

§ 16:41 —Dilution by blurring

§ 16:42 —Dilution by tarnishment

§ 16:43 —Elements of a Prima Facie Case

§ 16:44 —Exclusions and defenses

§ 16:45 —Trade dress

§ 16:46 —Additional remedies

§ 16:47 —Ownership of valid registration a complete bar to

action
§ 16:48 —Prospective Application—Injunctions
§ 16:49 — —Monetary Relief

§ 16:50 Dilution by competing goods

§ 16:51 Dilution—Identifying a competitor’s product in
comparative advertising

§§ 16:52 to 16:60 [Reserved]

Appendix 16A. Trademark License Agreement—Short Form

CHAPTER 17. ARIZONA TRADEMARK ACT

§ 17:1 Trademarks and servicemarks
§ 17:2 Arizona’s antidilution statute

CHAPTER 18. TRADE SECRETS

§18:1 Importance of trade secrets
§18:2 Defining trade secrets—Restatement (First) of Torts
§18:3 —Uniform Trade Secrets Act

XXXVil



Business Law DEskBook

§ 18:4 —Arizona Uniform Trade Secrets Act

§ 18:5 Elements of a trade secret—Introduction

§ 18:6 —Not generally known or readily ascertainable
§18:7 —Reasonable efforts to maintain secrecy

§ 18:8 —Economic value

§18:9 —Novelty

§ 18:10 Information eligible for trade secret status

§ 18:11 Trade secrets and other intellectual property—
Introduction

§ 18:12 —Trade secrets and patents

§ 18:13 —Trade secrets and copyrights

§ 18:14 —Trade secrets and the internet

§ 18:15 Duration of a trade secret

§ 18:16 Ownership of a trade secret

§ 18:17 —Employee work and submissions

§ 18:18 —Non-employee submissions

§ 18:19 —Termination of employment

§ 18:20 Protecting trade secrets

§ 18:21 —Employee confidentiality or nondisclosure
agreements

§ 18:22 —Confidentiality or nondisclosure agreements with

outside entities

§ 18:23 —Implied duty of confidentiality

§ 18:24 —Covenants not to compete

§ 18:25 —The inevitable disclosure doctrine

§ 18:26  Loss of trade secret protection—Public disclosure

§ 18:27 —Sale of products incorporating secret information

§ 18:28 —Disclosure in patents or copyrights

§ 18:29 —Other forms of disclosure

§ 18:30 Misappropriation of trade secrets—Definition of a
misappropriation claim

§ 18:31 —Acquisition by improper means

§ 18:32 —Disclosure or use without consent

§ 18:33 —Identifying trade secrets with specificity

§ 18:34 —Burden of proof

§ 18:35 —Common defenses to a misappropriation claim

§ 18:36 —Recovery under other theories of law

§ 18:37 Statute of limitations

§ 18:38 —Cypress Semiconductor Corp. v. Superior Court

§ 18:39 Remedies—Protective orders

§ 18:40 —Injunctive relief

§ 18:41 —Monetary damages

§ 18:42 —Attorneys’ fees

§ 18:43 Economic Espionage Act of 1996 and the Defend
Trade Secrets Act of 2016

XXXVIil



TaBLE oF CONTENTS

§ 18:44 Defend Trade Secrets Act of 2016—Overview
§ 18:45 —Definitions

§ 18:46 —Elements of a claim

§ 18:47 —Remedies

§ 18:48 —Civil seizure

§ 18:49 —Whistleblower provisions

§ 18:50 —Effective date; retroactive application.

§ 18:51 —Other matters

§ 18:52 Freedom of Information Act

Appendix 18A. Form—Mutual Confidentiality Agreement
Appendix 18B. Form—Mutual Disclosure Agreement
Appendix 18C. Form—Unilateral Nondisclosure Agreement

Appendix 18D. Alternative Provision For Detailed
Enumeration of Receiving Party’s
Obligations

CHAPTER 19. THE RIGHT OF PUBLICITY

§19:1 Evolution of the right of publicity—The right of
privacy

§19:2 —The right of publicity

§19:3 Policy behind the right of publicity

§ 19:4  The right of publicity in Arizona—Introduction and
the prima facie case

§19:5 —Elements of a right of publicity claim

§ 19:6 Assignment and license of the right of publicity

§19:7 Right of publicity surviving the death of a celebrity

§ 19:8 Statute of limitations, waiver and laches

§ 19:9 Remedies

§ 19:10 —Injunctions

§ 19:11 —Damages

§ 19:12 Statutory damages and the “single publication rule

§ 19:13  Right of publicity for soldiers

§ 19:14 First Amendment defense in California

”»

XXXIX



Table of Contents

CHAPTER 20. FALSE ADVERTISING;
FEDERAL ADVERTISING LAW

§ 20:1
§ 20:2
§ 20:3

§ 20:4
§ 20:5
§ 20:6
§ 20:7

§ 20:8
§ 20:9
§ 20:10
§ 20:11
§20:12

§ 20:13
§ 20:14
§ 20:15
§ 20:16
§20:17
§20:18
§ 20:19
§ 20:20
§ 20:21
§ 20:22
§ 20:23
§ 20:24

§ 20:25
§ 20:26

§ 20:27
§ 20:28

§ 20:29
§20:30

§ 20:31

Introduction to Advertising Law

Section 43(a) of the Lanham Act

Legislative intent: the purposes and goals of Lanham
Act § 43(a)

Statutory Standing—In general

Pleading standard

False advertising—Overview

Prima facie elements of false advertising under
§ 43(a)

Elements of false advertising claim—2d & 3d Circuits

—8th Circuit

—9th Circuit

False statement of fact—Falsity

—Misrepresentation of “the nature, characteristics,
qualities, or geographic origin of . . . goods.”

—PFact vs. opinion

—Mere puffery

—Two theories of liability

—Literal falsity

— —Completely unsubstantiated claims

— —Avis Rent a Car System

—Implied falsity

—“False by necessary implication” doctrine

—Proving falsity

—Examples

—Intent to deceive

The ad must deceive a substantial segment of its
audience—Overview

—Materiality

Commercial advertising or promotion—Commercial
speech in interstate commerce—Overview

—Commercial speech

—Defendant is in commercial competition with
plaintiff

—Statement was for the purpose of influencing
consumers to buy defendant’s goods or services

Statement was disseminated sufficiently to the
relevant purchasing public

Intermediate purchasers

xx1i1



§ 20:32
§ 20:33
§ 20:34
§ 20:35
§ 20:36
§ 20:37
§ 20:38
§ 20:39
§ 20:40
§ 20:41
§ 20:42
§ 20:43
§ 20:44
§ 20:45
§ 20:46
§ 20:47
§ 20:48
§ 20:49
§ 20:50
§ 20:51

Business Law DEsSkBook

Injury

Causation

Remedies

—3§ 35 remedies available to § 43(a) plaintiffs

—Monetary damages

—Punitive damages

—Preliminary injunction

—Attorneys’ fees

Defenses

—Statute of limitations and laches

—Laches—Inexcusable delay

— —Prejudice

—Unclean hands

Federal trade commission—Authority

—Scope of regulation

—Trade regulation rules and guides

Food labels regulated by the FDCA/FDA

The “NAD” & “NARB”

Internet advertising and disclosures

False endorsement; False association; Unfair
competition

CHAPTER 21. FRANCHISE &

DISTRIBUTION LAW

§ 21:1 Introduction to franchise & distribution law—
Background

§21:2 Introduction to franchising & distribution law—
Modes of distribution

§21:3 Franchising—Introduction

§21:4  —Definitions of franchising

§ 21:5 —Franchise registration and disclosure

§ 21:6 —State franchise relationship laws

§ 21:7 —State choice of law issues

§21:8 State business opportunity laws

§21:9 The Federal Trade Commission rule on franchising

§ 21:10 —“Package” and “product” franchising under the FTC
rule

§ 21:11 —FTC definition of franchising

§ 21:12 —Business opportunity ventures under the FTC rule

§ 21:13 —Exemptions and exclusions from coverage under
the FTC rule

§ 21:14 2007 FTC Rule—Introduction

§ 21:15 —Internet disclosure

§ 21:16 —Delivery Rules

XXIV



TaBLE oF CONTENTS

§ 21:17 —Parent company disclosure

§ 21:18 —Item 3 disclosure

§ 21:19 —Broker disclosures eliminated
§ 21:20 —Item 19 and earnings claims

§ 21:21 —New Item 20

§ 21:22 —The No Disclaimer Rule

§ 21:23 —Exemptions

§ 21:24 The Uniform Franchise Offering Circular (“UFOC”)—
Background: The “1993 UFOC” and the “2008
Franchise Registration and Disclosure Guidelines.”

§ 21:25 Distinguishing franchising from other modes of
distribution—Franchising vs. Licensing

§ 21:26 —Franchises v. Distributorships

§ 21:27 —Franchise Relationship v. Employment Relationship

§ 21:28 —Franchising v. Partnership/Joint Venture/Agency

§ 21:29  Avoiding application of franchise laws—Introduction

§ 21:30 —Avoiding the trademark element

§ 21:31 —Avoiding the marketing plan or community of
interest element

§ 21:32 —Avoiding the franchise fee element

§ 21:33 Enforcement of franchise laws

§ 21:34  Checklist: preparation of a franchise agreement

Appendix 21A. 2008 Franchise Registration and Disclosure
Guidelines

Appendix 21B. Commentary on 2008 Franchise Registration
and Disclosure Guidelines

CHAPTER 22. FEDERAL ANTITRUST LAW
§ 22:1 Introduction

§ 22:2 General antitrust principles—Relevant market—
Generally

§ 22:3 — —Relevant product market

§ 22:4 — — —Submarkets

§ 22:5 — —Relevant geographic market

§ 22:6 —Price v. non-price restraints—Introduction

§ 22:7 — —“Price” Restraints

§ 22:8 — —“Non-Price” Restraints

§§ 22:9 to 22:19 [Reserved]
§ 22:20 Section 1 of the Sherman Act—Introduction

§ 22:21 —Elements of a Sherman Act § 1 claim

§ 22:22 —Elements of a § 1 claim—Agreement

§ 22:23 — — —Horizontal vs. vertical agreements

§ 22:24 — — —Single business enterprises; Intra-enterprise
conspiracies

XXV



Business Law DEskBook

§ 22:25 — — —Concerted action and parallel conduct—
Generally

§ 22:26 — — — —Bell Atlantic Corp. v. Twombly

§ 22:27 — — — —“Plus factors”

§ 22:28 — — — —Oligopolies

§ 22:29 — —Anticompetitive purpose; Wrongful intent;
Unlawful objective

§ 22:30 — —Unreasonable restraints on trade or
competition—Generally

§ 22:31 — — —Rule of reason—Generally

§ 22:32 — — — —Second Circuit approach

§ 22:33 — — — —Third Circuit approach

§ 22:34 — — — —Eighth Circuit approach

§ 22:35 — — — —Ninth Circuit approach

§ 22:36 — — —Per se analysis

§ 22:37 — —Unreasonable restraint on trade or

competition—“Quick look” analysis

§§ 22:38 to 22:59 [Reserved]

§ 22:60 Section 1 of the Sherman Act—Horizontal
agreements—Horizontal price-fixing agreements

§ 22:61 — —Horizontal exchange of information

§ 22:62 — —Horizontal allocation of markets

§22:63 — —Bid-rigging

§ 22:64 — —Covenants not to compete

§ 22:65 — —Group boycotts and concerted refusals to deal—
Group boycotts

§ 22:66 — — —Refusals to deal

§ 22:67 — —Joint ventures

§ 22:68 — —Standard-setting and certification programs;

Trade Associations

§§ 22:69 to 22:79 [Reserved]
§ 22:80 Section 1 of the Sherman Act—Vertical
agreements—Vertical price-fixing; Resale price

maintenance

§ 22:81 — —Vertical price-fixing; Price “suggestions” versus
price “maintenance”

§ 22:82 — —Vertical market allocation agreements

§ 22:83 — —Vertical group boycotts; Distributorship
terminations

§ 22:84 — —Dual distributorships

§ 22:85 — —Tying Arrangements

§ 22:86 — —Reciprocal Dealing Arrangements

§ 22:87 — —Exclusive Dealing Arrangements

§ 22:88 — —Requirements Contracts

§ 22:89 —Horizontal—vertical “hybrid” agreements

XXV



TaBLE oF CONTENTS

§§ 22:90 to 22:109 [Reserved]

§ 22:110
§ 22:111
§ 22:112

§ 22:113
§ 22:114
§ 22:115
§ 22:116
§ 22:117
§ 22:118
§ 22:119
§ 22:120
§ 22:121
§ 22:122
§ 22:123
§ 22:124
§ 22:125
§ 22:126
§ 22:127
§ 22:128
§ 22:129
§ 22:130
§ 22:131

Section 2 of the Sherman Act—Generally

—Monopolization—Introduction

— —Monopoly power; Market power and relevant
market

— —Anticompetitive Conduct—Generally

— — —Predatory pricing

— — —Exclusionary or predatory refusals to deal

— — —Essential facilities doctrine

— — —Leveraging

— — —Vertical integration

— — —Other examples of anticompetitive conduct

— —General intent

—Attempt to monopolize—Introduction

— —Anticompetitive Conduct; Predatory pricing

— —Specific intent to obtain a monopoly

— —Dangerous probability of achieving monopoly

—Conspiracy to monopolize—Overview

— —Third Circuit

— —EKighth Circuit

— —Ninth Circuit

Shared monopolies; Dual monopolies

Sherman Act—Statute of limitations

Private actions

§§ 22:132 to 22:149 [Reserved]

§ 22:150
§ 22:151

§ 22:152
§ 22:153
§ 22:154
§ 22:155
§ 22:156
§ 22:157
§ 22:158
§ 22:159

§ 22:160

§ 22:161

Clayton Act—Sections 3 and 4

Section 7 of the Clayton Act—Introduction to
mergers

—Horizontal mergers—Introduction

— —Product market

— —Geographic market

—2023 Merger Guidelines—Introduction

— —Guideline 1—Market concentration

—2023 Merger Guidelines—Guideline 2—Mergers
that eliminate substantial competition between
firms

— —Guideline 3—When a merger increases the risk
of coordination

— —Guideline 4—When the merger eliminates a
potential entrant in a concentrated market

— —Guideline 5—When the merger creates a firm
that can limit access to products or services that its
rivals use to compete

— —Guideline 6—When the merger entrenches or
extends a dominant position

XxXVil



Business Law DEskBook

§ 22:162 — —Guideline 7—When an industry undergoes a
trend toward consolidation

§ 22:163 — —Guideline 8—When a merger is part of a series
of multiple acquisitions

§ 22:164 — —Guideline 9—When a merger involves a multi-
sided platform

§ 22:165 — —Guideline 10—When a merger involves
competing buyers

§ 22:166 — —Guideline 11—When an acquisition involves
partial ownership or minority interests

§ 22:167 — —Rebuttal and defense evidence

§ 22:168 — —Analytical tools—Assessing the degree of
competition among firms

§ 22:169 — — —Market definition

§ 22:170 — — —Market share; Market concentration

§ 22:171 —Horizontal mergers—Prima facie case and
rebuttal

§ 22:172 —Vertical mergers

§ 22:173 —Conglomerate mergers

§ 22:174  Section 5 of the Federal Trade Commission Act

§8§ 22:175 to 22:189 [Reserved]

§ 22:190 The Robinson-Patman Act: Price discrimination and
preferential treatment—Introduction

§ 22:191 The Robinson-Patman Act: price discrimination and
preferential treatment—Section 2(a) of the
Robinson-Patman Act—Introduction

§ 22:192 — —Elements of a Section 2(a) Claim
§ 22:193 — —Competitive Injury
§ 22:194 — —Functional Discounts

§ 22:195 The Robinson-Patman Act: Price discrimination and
preferential treatment—Section 2(c) of the
Robinson-Patman Act: Unlawful brokerage
payments

§ 22:196 —Sections 2(d) & 2(e) of the Robinson-Patman Act:
Promotional allowances and services—Elements of
a Violation

§ 22:197 — —The “qvailability” requirement

§ 22:198 — —The “proportionally equal terms” requirement

§ 22:199 The Robinson-Patman Act: price discrimination and
preferential treatment—Defenses available to
sellers under the Robinson-Patman Act

§ 22:200 —Violations by buyer under the Robinson-Patman
Act

CHAPTER 23. ARIZONA ANTITRUST LAW

§ 23:1 Overview of Arizona antitrust law

XXViii



TaBLE oF CONTENTS

§ 23:2 Contract, combination or conspiracy to restrain or
monopolize trade

§ 23:3  Monopolies

§ 23:4 Damages; injunctive relief; standing

§ 23:5 Limitations of actions

CHAPTER 24. ENVIRONMENTAL LAW

PRIMER

§ 24:1 Introduction

§ 24:2 Major environmental statutes

§ 24:3 Resource Conservation and Recovery Act
§ 24:4 Clean Water Act

§ 24:5 Clean Air Act

§ 24:6  Oil Pollution Act

§ 24:7 National Environmental Policy Act

CHAPTER 25. TOXIC TORTS

§ 25:1 Common law claims in environmental litigation—

Overview
§ 25:2 —Trespass
§ 25:3 —Nuisance
§25:4  —Negligence
§ 25:5 —Negligence Per Se
§ 25:6 —Strict liability
§ 25:7 Toxic torts—Overview
§ 25:8 —Claims and liability issues
§ 25:9 —Causation and scientific expert testimony: Daubert

and problems of proof
§ 25:10 —Toxic tort damages

CHAPTER 26. CERCLA

§ 26:1 Introduction to CERCLA—History of CERCLA
§ 26:2 —Goals of CERCLA

§ 26:3 —CERCLA’s implementation framework
§ 26:4 Reporting requirements—Overview
§ 26:5 —Exemptions

§ 26:6 Grant of authority to the president—Removal and
remedial actions

§ 26:7 —Site access and cleanup

§ 26:8 —Private party response actions

§ 26:9 The National Contingency Plan and cleanup guidance

§ 26:10 Cost recovery

§ 26:11  Liability—Strict liability elements

§ 26:12 —Potentially responsible parties

XXIX



Business Law DEskBook

§ 26:13 —Retroactive liability

§ 26:14 —Scope of liability: Joint and several liability and
divisibility of harm

§ 26:15 —Exclusions from scope of statute

§ 26:16 —Exemptions from liability

§ 26:17 —Statutory defenses to liability

§ 26:18 —Contribution

§ 26:19 Settlements—Settlements encouraged

§ 26:20 —dJudicial review of CERCLA settlements

§ 26:21 Recoverable costs

§ 26:22  Citizen suits

§ 26:23 Miscellaneous provisions—Natural resource damage

claims
§ 26:24 —Intervention standard
§ 26:25 —Sovereign immunity and constitutional issues

§ 26:26 —Statute of limitations
§ 26:27 —Availability of jury trials
§ 26:28 —Jurisdictional elements

CHAPTER 27. FEDERAL SECURITIES
LAW—DEFINITION OF “SECURITY”

§27:1 Definition of security—Overview

§27:2 —The statutory definition of a “security”

§ 27:3 Investment contracts as securities—Overview: SEC v.
W.J. Howey Co.

§ 27:4 —Test for investment contracts under S.E.C. v.
Howey

§ 27:5 —Investment of money

§ 27:6 —Common enterprise

§ 27:7 —Expectation of profit

§27:8 —Profits derived “solely” from the efforts of others

§27:9 General partnership interests as securities—
Williamson v. Tucker—Overview

§ 27:10 — —The first Williamson factor
§ 27:11 — —The second Williamson factor
§ 27:12 — —The third Williamson factor

§ 27:13 LLC interests as securities—Overview

§ 27:14 LLC interests as securities—First Circuit /Reserved]
§ 27:15 —Second Circuit

§ 27:16 —Third Circuit

§ 27:17 —Fourth Circuit

§ 27:18 —Fifth Circuit

§ 27:19 —Sixth Circuit

§ 27:20 —Seventh Circuit

XXX



TaBLE oF CONTENTS

§27:21 —Eighth Circuit

§ 27:22 —Ninth Circuit

§ 27:23 —Tenth Circuit—Six-factor “ability-to-control” test

§ 27:24 —Eleventh Circuit

§ 27:25 Notes as securities and the Reves test—Overview

§ 27:26 —Factor 1: motivation

§ 27:27 —Factor 2: plan of distribution

§ 27:28 —Factor 3: public perception

§ 27:29 —Factor 4: Risk-reducing factors

§ 27:30 —Example—Stoiber v. SEC

§ 27:31 Other potential securities—Pyramid schemes; Ponzi
schemes as securities

§ 27:32 —Distributorships; Sale-leasebacks; Leases

§ 27:33 —Managed commodity trading accounts

§ 27:34 —Viatical settlements; Variable annuities
§ 27:35 —Pension plans
§ 27:36 —Real estate schemes and investments

§ 27:37 —Bank instruments; Certificates of deposit
§ 27:38 —Cryptocurrencies; Digital tokens
§ 27:39 —Miscellaneous

CHAPTER 27A. SECURITIES ACT OF

1933—REGISTRATION

§ 27A:1 Introduction & reform efforts—Overview

§ 27A:2 —SEC enforcement

§ 27A:3 —2005 Securities offering reform—Overview

§ 27A:4 — —Five tiers of issuers

§ 27A:5 — —“On-demand” SEC-registration for well-known
seasoned issuers

§ 27A:6 — —Additional reforms

§ 27A:7 —2012 JOBS Act—Overview

§ 27A:8 — —Emerging Growth Companies

§ 27A:9 — —Allowing general solicitations under Regulation
D and Rule 144A

§ 27A:10 — —Brief summary of other initiatives

§ 27A:11 —FAST Act Modernization and Simplification
§ 27A:12  Structure of the 1933 Act

§ 27A:13 Definitions under the 1933 Act—*“Sale”/“Sell”/
“Offer”/“Offer to Sell”/ “Offer to Buy”

§ 27A:14 —Issuer

§ 27A:15 —Underwriter—Introduction

§ 27A:16 — —Purchasing securities with a “view towards
distribution”

§ 27A:17 — —Participating in an underwriting

XXX1



§ 27A:18
§ 27A:19
§ 27A:20

§ 27A:21
§ 27A:22
§ 27A:23
§ 27A:24
§ 27A:25

§ 27A:26
§ 27A:27
§ 27A:28

§ 27A:29

§ 27A:30
§ 27A:31
§ 27A:32
§ 27A:33
§ 27A:34
§ 27A:35
§ 27A:36
§ 27A:37
§ 27A:38
§ 27A:39
§ 27A:40
§ 27A:41
§ 27A:42
§ 27A:43
§ 27A:44

§ 27A:45
§ 27A:46
§ 27A:47
§ 27A:48
§ 27A:49
§ 27A:50

Business Law DEskBook

— —Participating in a distribution

— —Control prong

— —Presumptions; Negating presumptions;
Inadvertent underwriters

—Dealer

—Prospectus

—Accredited investor

—Emerging growth company

Registration under the 1933 Act—Section 5—
Overview

— —Section 5 involves three time periods

— —Policies underlying Section 5

— —Elements of a Section 5 violation—SEC
enforcement

— — —Comparing SEC actions and private actions
under Section 12(a)(1)

— —Exemptions and safe harbors

—The IPO process—Introduction and overview

— —Pre-IPO financing

— —Pros and cons of going public

— —Traditional TPO process

—The underwriting process

—Registration statements and prospectuses

— —Detailed requirements

—Three time periods

—The pre-filing period

— —Offers to sell

—The waiting period

— —Permissible offers

—The post-effective period

—SEC efforts to expand permitted general
solicitations; Testing-the-waters

Integrated disclosure

Scaled disclosure for smaller reporting companies

Emerging Growth Companies—IPO On-Ramp

Alternatives to traditional IPOs—Direct listings

—Special Purpose Acquisition Companies (SPACs)

—Initial coin offerings (“ICOs”)

CHAPTER 27B. SECURITIES ACT OF
1933—EXEMPTIONS

§ 27B:1
§ 27B:2
§ 27B:3

XXX11

Introduction
Exemptions under Section 3

Section 3(a)(2) exemption—Certain Government/
municipality offerings—Overview



TaBLE oF CONTENTS

§ 27B:4
§ 27B:5
§ 27B:6
§ 27B:7
§ 27B:8

§ 27B:9
§ 27B:10

§ 27B:11
§ 27B:12
§ 27B:13
§ 27B:14
§ 27B:15
§ 27B:16
§ 27B:17

§ 27B:18
§ 27B:19
§ 27B:20
§ 27B:21
§ 27B:22
§ 27B:23

§ 27B:24
§ 27B:25
§ 27B:26

§ 27B:27
§ 27B:28

§ 27B:29

— —Future deliveries; Options; Repurchase
agreements

— —Municipal securities; Industrial development
bonds

— —Application of antifraud provisions

Section 3(a)(2) and Section 3(a)(5) exemptions—
Certain bank offerings; Certain savings and loan
offerings—Overview

— —3(a)(5) exemption for savings and loan
offerings

— —Certificates of deposit

Section 3(a)(3) exemption—Short-term commercial
paper

Section 3(a)(4) exemption—Certain educational,
charitable, or nonprofit offerings

Section 3(a)(6) exemption—Certain railroad trusts

Section 3(a)(7) exemption—Certain certificates
issued by receivers/trustees in Chapter 11
Bankruptcy

Section 3(a)(8) exemption—Certain insurance
policies/annuity contracts

Section 3(a)(9) exemption—Securities exchanged
with existing shareholders

Section 3(a)(10) exemption—Securities issued in
approved reorganizations

Section 3(a)(11) exemption—Intrastate offerings and
Rule 147/Rule 147A—Section 3(a)(11)

— —Rule 147: intrastate offers and sales

— —Rule 147A: intrastate sales exemption

Section 3(a)(12) exemption—Certain issuances in
connection with bank holding companies/savings
and loan associations

Section 3(a)(13) exemption—Certain church pension
plans

Section 3(a)(14) exemption—Certain security
futures products

Section 3(b)(1) & (2)—Small issues exemptive
authority

Private placements—Section 4(a)(2) exemption

Accredited investor exemption—Section 4(a)(5)

Regulation crowdfunding—Overview of the
crowdfunding exemption

—Disclosure requirements

—Reporting, filing, advertising, and solicitations of
interest

—Intermediaries

XXX1i1



§ 27B:30
§ 27B:31
§ 27B:32
§ 27B:33
§ 27B:34

§ 27B:35
§ 27B:36
§ 27B:37
§ 27B:38
§ 27B:39

§ 27B:40
§ 27B:41

§ 27B:42
§ 27B:43

§ 27B:44
§ 27B:45

§ 27B:46

§ 27B:47
§ 27B:48
§ 27B:49
§ 27B:50

§ 27B:51
§ 27B:52
§ 27B:53
§ 27B:54
§ 27B:55
§ 27B:56

§ 27B:57

§ 27B:58
§ 27B:59

XXXIV

Business Law DEskBook

—Funding portals

—DMiscellaneous provisions

Regulation A—Background and Overview

—Scope of exemption

—Offering statement; Filing and notification
requirements

—Solicitation of interest (testing the waters)

—Ongoing reporting

—Other considerations

Regulation D—Introduction

—Rule 501—“Accredited investor” and other
definitions

—Rule 502(b); Rule 502(c); Rule 502(d)

—Rule 503—Electronic filing and notice
requirements

—Rule 504: exemption for limited offerings and
sales of securities not exceeding $10 million

—Rule 506-Exemption for limited offers and sales
without regard to dollar amount of offering

—Rule 507: disqualifying provisions

—Rule 508: insignificant deviations from a term,
condition or requirement of Regulation D

Rule 701—Compensatory benefit plans and
contracts—Introduction and overview

— —Availability/eligibility
— —Transactions under Rule 701
— —Mandatory disclosures

Rule 701-Compensatory benefit plans and
contracts—Restricted securities; resale limitations

Rule 701—Compensatory benefit plans and
contracts—Miscellaneous

The Section 4(a)(1) exemption for transactions by
nonprofessionals

Secondary transactions—SEC Rule 144—
Introduction and overview

— —Certain definitions

— —Application of Rule 144

Rule 144A exemption for private placements with
institutional investors

Section 4(a)(7) exemption for sales to accredited
investors and the Section 4(a)(11/2) exemption for
secondary private placements—Section 4(a)(1%/2)
exemption for secondary private placements

—Section 4(a)(7) exemption
Section 4(a)(3) exemption—The dealers’ exemption



TaBLE oF CONTENTS

§ 27B:60

Integration of offerings—SEC Rule 152 and the new
integration doctrine

CHAPTER 27C. SECURITIES ACT OF
1933—LIABILITY & REMEDIES

§ 27C:1
§ 27C:2
§ 27C:3
§27C:4
§ 27C:5
§ 27C:6

§ 27C:7
§ 27C:8
§ 27C:9
§ 27C:10
§ 27C:11

§ 27C:12

§ 27C:13
§ 27C:14
§ 27C:15
§ 27C:16
§ 27C:17
§ 27C:18
§ 27C:19
§ 27C:20

§ 27C:21
§ 27C:22
§ 27C:23

§ 27C:24
§ 27C:25
§ 27C:26

§ 27C:27
§ 27C:28

§ 27C:29
§ 27C:30

§27C:31

Private remedies under the 1933 Act—Overview

Section 11—Introduction

—Pleading Section 11 claims—Generally

— —Claims that “Sound in fraud”

—Elements of a Section 11 claim—Generally

—Elements—Purchasing securities from issuer;
Tracing aftermarket purchases—Generally

— — —Second Circuit

— — —Third Circuit

— — —Ninth Circuit

— — —Eleventh Circuit

— —Defendant participated in the offering in a
manner sufficient to give rise to liability under
section 11—Generally

— —Material misstatement/omission—
Misstatement/omission—Generally

— — — —Misrepresentation

— — — —Omissions

— — — —Opinion/beliefs—Generally
————— Omnicare

— — —Materiality—Generally

— — — —Fact-specific and contextual inquiry

— — — —Item 303 of Regulation S-K

— — — —Item 105 of Regulation S-K; Disclosing
risk factors

— — — —Materiality and efficient markets

— — — —Earnings and financial statements

— — — —Bespeaks caution doctrine; Forward-
looking statements

— —No reliance requirement

— —No Scienter requirement

—Section 11(f)—dJoint and several liability; Right to
contribution

—Defenses—Generally

— —Section 11(b)(1); Plaintiff’s knowledge of
untruth/omission (the “knowledge defense”)

— —Due diligence—Generally

— — —Reasonable investigation standard—
Generally

— — — —Inside directors; Executive management

XXXV



§ 27C:32
§27C:33
§27C:34
§ 27C:35

§ 27C:36
§ 27C:37
§ 27C:38
§ 27C:39
§ 27C:40
§ 27C:41
§ 27C:42
§ 27C:43
§ 27C:44
§ 27C:45
§ 27C:46
§ 27C:47
§ 27C:48
§ 27C:49
§ 27C:50

§ 27C:51
§ 27C:52
§ 27C:53
§ 27C:54

XXXV

Business Law DEskBook

— — — —Outside directors

— — — —Underwriters

— — — —Accountants

— — — —Comparing Section 12(a)(2)’s defense of
reasonable care

— — —Section 11(a)(4)

— —Reliance defense under Section 11(b)(3)(C)

— —Section 11(e); Negative causation

—Damages

—Statute of limitations

Section 12(a)(1)

Comparing Section 12(a)(1) with Section 12(a)(2)

Section 12(a)(2)—Overview

—Elements of a claim

—Elements—The defendant is a “statutory seller.”

—Date of “sale”

—Elements—No scienter or reliance requirements

—Remedies and damages

Section 12—Defenses—Statute of limitations

Section 12(a)(2)—Defenses—Plaintiff’s knowledge of
the untruth or omission

— —Loss causation as an affirmative defense

— —Reasonable care defense

Control-person liability

Section 17—Overview



Table of Contents

CHAPTER 27D. SECURITIES EXCHANGE
ACT OF 1934—REGISTRATION,
REPORTING, AND DISCLOSURE

§ 27D:1 Securities Exchange Act of 1934—Introduction

§ 27D:2 Registration requirements—Who must register
under the 1934 Exchange Act

§ 27D:3 —Suspension of trading; Cessation of trading;
Deregistration

§ 27D:4 —Procedure for registration; Information

§ 27D:5 —Exemption from registration requirements

§§ 27D:6 to 27D:9 [Reserved]
§ 27D:10 Reporting requirements—Periodic and continuous
disclosure and reporting

§ 27D:11 —Reporting under proxy regulations

§ 27D:12 —Reporting under tender offer regulations

§ 27D:13 —Reporting under Sections 13(d) and 16(a)

§ 27D:14 —Reporting requirement under Section 15(d)
§ 27D:15 —Voluntary reporting

§§ 27D:16 to 27D:19 [Reserved]
§ 27D:20 Periodic disclosure requirements—Annual
reports—Overview

§ 27D:21 —Sarbanes-Oxley Act modifications

§ 27D:22 —Quarterly reports—Overview

§ 27D:23 —Sarbanes-Oxley Act modifications

§ 27D:24 —Interim reports—Overview

§ 27D:25 —Interim Reports—Sarbanes-Oxley and post-

Sarbanes-Oxley modifications

§§ 27D:26 to 27D:29 [Reserved]

§ 27D:30 Disclosure requirements under Regulation S-K—
Item 10—Generally

§ 27D:31 — —SEC’s interpretive responses

§ 27D:32 —Item 101

§ 27D:33 —Item 102—Description of principal properties

§ 27D:34 —Item 103—Pending legal proceedings—Generally
§ 27D:35 — — —SEC’s interpretive responses

§ 27D:36 —Item 105—Risk factors

§ 27D:37 —Item 201—Market price of common equity;

Dividends on common equity; Related stockholder
matters—Generally

§ 27D:38 — — —SEC’s interpretive responses

§ 27D:39 —Item 202—Description of Securities

xx1i1



§ 27D:40

§ 27D:41
§ 27D:42

§ 27D:43
§ 27D:44
§ 27D:45

§ 27D:46
§ 27D:47

§ 27D:48

§ 27D:49
§ 27D:50

§ 27D:51
§ 27D:52

§ 27D:53
§ 27D:54

§ 27D:55

§ 27D:56
§ 27D:57
§ 27D:58
§ 27D:59
§ 27D:60
§ 27D:61
§ 27D:62

§ 27D:63

§ 27D:64
§ 27D:65

§ 27D:66
§ 27D:67
§ 27D:68
§ 27D:69
§ 27D:70

XXIV

Business Law DEskBook

—Former Item 301—(Formerly concerned selected
financial data)

—Item 302—Supplementary financial information

—Item 303—Management’s discussion and
analysis (MD&A)—Generally

— — —Judicial interpretations & analysis

— — —Historical background

—Item 304—Changes in and disagreements with
accountants on accounting and financial
disclosure—Generally

— — —SEC’s interpretive responses

—Item 305—Quantitative and qualitative
disclosures about market risk

—Item 307; Item 308—Internal controls—
Generally

— — —SEC’s interpretive responses

—Item 401—Directors, executive officers,
promoters and control persons—Generally

— — —SEC interpretations and FAQs

—Item 402—Executive compensation—Overview;
Compensation discussion and analysis

— — —Certain specific disclosures

— — —Disclosure of hedging by officers and
directors

— — —Shareholder Approval of Executive
Compensation & Golden Parachute
Compensation

— — —“Say on pay”

— — —Historical background

— — —SEC’s interpretive responses

—Item 403—Ownership of securities

— — —SEC’s interpretive responses

—Item 404—Transactions with related persons

— —Transactions with related persons-SEC’s
interpretive responses

—Item 405 & Item 408—Disclosure of insider
share transactions; Disclosure of insider trading
arrangements and policies

—Item 406—Disclosure of codes of ethics

—Item 407—Disclosure of corporate governance
matters—Generally

— — —Historical background

— — —SEC’s interpretive responses

—Item 501—Cover page

— — —SEC’s interpretive responses

—Item 502—Table of contents



TaBLE oF CONTENTS

§ 27D:71
§ 27D:72
§ 27D:73
§ 27D:74
§ 27D:75
§ 27D:76
§ 27D:77
§ 27D:78
§ 27D:79

§ 27D:80
§ 27D:81

§ 27D:82
§ 27D:83
§ 27D:84
§ 27D:85
§ 27D:86

§ 27D:87
§ 27D:88
§ 27D:89
§ 27D:90

—Item 503—Prospectus summary

—Item 504—Use of proceeds

—Item 505—Determination of offering price

—Item 506—Dilution

—Item 507—Selling security holders—Generally

— — —SEC’s interpretive responses

—Item 508—Plan of distribution

—Item 509—Interests of named experts

—Item 510—Disclosing SEC’s position on
indemnification

—Item 511—Disclosing expenses of issuance and
distribution

—Item 512—Disclosing certain undertakings—
Generally

— — —SEC’s interpretive responses

—Item 601—Exhibits—Generally

— — —SEC’s interpretive responses

—Item 701—Sales of unregistered securities

—Item 702—Disclosure of indemnification of
directors and officers

—Item 801—Securities Act industry guides

—Item 802—Exchange Act Industry Guides

—Other Items

Delivery of disclosures—Electronic delivery

§§ 27D:91 to 27D:99 [Reserved]

§ 27D:100

§ 27D:101
§ 27D:102
§ 27D:103
§ 27D:104
§ 27D:105
§ 27D:106
§ 27D:107
§ 27D:108
§ 27D:109

§ 27D:110

§ 27D:111
§ 27D:112

Appendix A.

Appendix B.

Accounting obligations—Financial and accounting
data

— —GAAP

— —Impact of Sarbanes-Oxley Act (“SOX”)

— —Non-GAAP

— —Section 13(b)(2)

— —Audit requirements

— —Auditor independence

— —Materiality and SAB No. 99

— —Liability of auditors and accountants

Corporate governance and the 1934 Act—
Generally

Enforcement of registration and reporting
requirements; Enforcement of SOX certifications

SEC’s Plain English Rule—Overview

—Rules on how to prepare prospectuses

Plain English Disclosure—Updated SEC Staff
Legal Bulletin

Section 302 Certification of Principal Executive
Officer and Principal Financial Officer

XXV



Business Law DEsSkBook

Appendix C. Statement Pursuant to Section 906 of the
Sarbanes-Oxley Act of 2002

CHAPTER 28. ARIZONA SECURITIES
(“BLUE SKY”) LAWS

§ 28:1 Overview of Arizona Blue Sky Laws

§ 28:2 Definition of security

§ 28:3 Offers and sales

§ 28:4  Anti-fraud provisions under the Arizona Securities
Act—Overview

§ 28:5 —Elements of liability for securities fraud
§ 28:6 —Remedies

§ 28:7 —Defenses

§ 28:8 Registration of securities—Overview

§ 28:9 —Registration by description

§ 28:10 —Registration by qualification

§28:11 —“Fast track” registration by qualification

§ 28:12 —Uniform limited offering registration

§ 28:13 Denial, suspension, revocation, or disqualification of
registration of securities

§ 28:14 Exemptions from the registration provisions of the
Arizona Securities Act—Overview

§ 28:15 —Securities-specific exemptions to registration

§ 28:16 —Transaction-specific exemptions to registration

§ 28:17 —Registration exemptions created by Commission
Rule

§ 28:18 —Restricted public offerings

§ 28:19 —Exempt public offerings to accredited investors

§ 28:20 —Other exemptions

§ 28:21 Control person liability; joint and several liability;
aiding & abetting liability

§ 28:22 Waivers are void

CHAPTER 29. MERGERS, STATUTORY
SHARE EXCHANGES, AND ASSET
TRANSFERS

§ 29:1 Mergers and statutory interest share exchanges—
Distinguishing mergers and statutory interest share
exchanges

§ 29:2 Mergers and statutory share exchanges—Effecting a
tax-free merger or share exchange

§ 29:3 “Entire fairness” of merger
§ 29:4 Consideration
§29:5  Plan of merger or interest exchange

XXV



TaBLE oF CONTENTS

§ 29:6

§ 29:7
§ 29:8

§ 29:9
§ 29:10

§29:11
§29:12

§29:13

§29:14

§29:15
§29:16

§ 29:17

§ 29:18
§29:19

§ 29:20
§ 29:21
§ 29:22

§ 29:23
§29:24
§ 29:25

Board and shareholder or governor approval of a plan
of merger or interest exchange

Abandonment of plan of merger or interest exchange

Preparation and filing of statement of merger or
interest exchange; effective time of merger

Effect of merger or interest exchange

Merger or exchange of interests with a limited
liability company or limited partnership

Merger or exchange involving an Arizona corporation
and a foreign corporation

Parent-subsidiary and subsidiary-subsidiary mergers
(“short-form” mergers)

Transfers of substantially all assets—Disposition of
substantially all assets not in the usual and regular
course of business

—Transfer of substantially all assets in the usual and
regular course of business

—Non-liability of transferees

Dissenters’ rights in mergers, exchanges and asset
transfer transactions—Overview

—Circumstances in which dissenters’ rights may be
exercised

—Rights of beneficial owners

—Notification of availability of dissenters’ rights;
notice of intent to assert rights

—Dissenter’s notice

—Payment after receipt of the demand

—Negotiation procedure if shareholder is dissatisfied
with payment or offer for shares

—dJudicial appraisal under dissenters’ rights statutes

—dJudgment

—Costs and expenses of court proceedings

Appendix 29. Sample Merger Plan

CHAPTER
30. DISSOLUTION—CORPORATIONS

§ 30:1
§ 30:2

§ 30:3
§ 30:4

§ 30:5
§ 30:6

Methods of dissolution

Voluntary dissolution by incorporators or initial
directors

Voluntary dissolution by board of directors and
shareholders

Effect of dissolution
Revocation of dissolution

Notice to creditors and claimants—Known claims
against the dissolved corporation

XxXVil



Business Law DEskBook

§ 30:7 —Unknown claims against the dissolved corporation
§ 30:8 Judicial dissolution—Generally
§ 30:9 —Actions for involuntary judicial dissolution brought

by shareholders

§ 30:10 —Actions for involuntary judicial dissolution brought
by the attorney general

§ 30:11 —Actions for involuntary judicial dissolution brought
by a creditor

§ 30:12 Administrative dissolution

§ 30:13 Reinstatement after administrative dissolution

§ 30:14 Post-dissolution procedure-deposit with the
department of revenue

Appendix 30. Forms

CHAPTER 31. DISSOLUTION—GENERAL
PARTNERSHIPS, LIMITED PARTNERSHIPS
AND LIMITED LIABILITY COMPANIES

§ 31:1 Dissociation of partners and dissolution of general
partnerships—Arizona partnership law

§31:2 —Events causing a partner’s dissociation
§31:3 —Partner’s power to dissociate; Wrongful dissociation
§31:4 —Effect of a partner’s dissociation

§ 31:5 Partner’s dissociation when business not wound up—
Purchase of the dissociated partner’s interest

§ 31:6 —Dissociated partner’s power to bind and liability to
partnership

§ 31:7 —Dissociated partner’s liability to other persons

§ 31:8 —Statement of dissociation

§31:9 —Continued use of partnership name

§ 31:10 Winding up partnership business—Events causing
dissolution and winding up of partnership business

§ 31:11 —Partnership continues after dissolution

§ 31:12 —Right to wind up the partnership business

§ 31:13 —Partner’s power to bind partnership after
dissolution

§ 31:14 —Statement of dissolution

§ 31:15 —Partner’s liability to other partners after

dissolution

§ 31:16 —Settlement of accounts and contributions among
partners

§ 31:17 Dissolution of limited partnerships—Nonjudicial
dissolution

§ 31:18 —Judicial dissolution
§31:19 —Winding up

XXViii



TaBLE oF CONTENTS

§ 31:20 —Distribution of assets

§ 31:21 Dissolution of limited liability companies—Overview

§ 31:22 —Events of dissolution

§ 31:23 —Effect of dissolution and winding up

§ 31:24 —Winding up the dissolved LLC’s activities and
affairs

§ 31:25 —Effect of filing articles of termination

§ 31:26 —Judicial dissolution

§ 31:27 —Administrative dissolution

Appendix 31. Forms

CHAPTER 32. FEDERAL BANKRUPTCY
LAW

§32:1 Structure of the U.S. Bankruptcy Code
§32:2  Jurisdiction
§ 32:3 Filing a bankruptcy petition—Voluntary filing

§32:4  —Involuntary filing

§ 32:5 Consequences of filing—Creation of the estate
§ 32:6 —Executory contracts

§ 32:7 —Automatic stay

§ 32:8 Avoidance powers

§ 32:9 —The Strong-Arm Clause—Section 544(a)

§ 32:10 —Successor to creditors—Section 544(b)
§ 32:11 —Voidable preferences

§ 32:12 —Fraudulent transfers

§ 32:13 —State fraudulent transfer actions

§ 32:14 —Equitable subordination

§ 32:15 Chapter 11 reorganization—Operation of the business
§ 32:16 —Use, sale, or lease of property

§ 32:17 —Post petition financing

§ 32:18 —First meeting of creditors

§ 32:19 Chapter 11 reorganization plan—Who may file a plan
§ 32:20 —Elements of a plan

§ 32:21 —Solicitation and disclosure

§ 32:22 —Acceptance

§ 32:23 —Confirmation

§ 32:24 —Cram down

§ 32:25 —Effects of confirmation—Discharge

§ 32:26 Conversion and dismissal

§ 32:27 Chapter 7 liquidation—Introduction

§ 32:28 —Eligibility

§ 32:29 —Trustees

§ 32:30 —Conversion

§ 32:31 —Dismissal

XXIX



Business Law DEskBook

§ 32:32 —Discharge

§ 32:33 Chapter 13 Reorganization for individuals—Overview

§ 32:34  Arizona Mortgage Modification Mediation Program
for all Individual Bankruptcy Debtors

CHAPTER 33. BUSINESS TORTS
§33:1 Introduction to tort liability—Elements of a tort

§33:2 —Res ipsa loquitur

§ 33:3 —dJoint and several liability and comparative fault

§33:4 —Products liability

§ 33:5 —Defamation

§ 33:6 —Trade libel, commercial disparagement and
business defamation

§ 33:7 —Invasion of privacy

§ 33:8 —Tortious interference

§ 33:9 —Intentional infliction of emotional distress

§ 33:10 —Negligent infliction of emotional distress

§ 33:11 —Infringement on intellectual property rights

§ 33:12 —Fraud and misrepresentation

§ 33:13 —Federal law and business torts

§ 33:14 Commercial torts—Vicarious liability and respondeat
superior—Vicarious liability in general

§ 33:15 — —Employer negligence—Generally

§33:16 — —Employer negligence in hiring, retention and
supervision of an employee

§ 33:17 Injunctive relief and attorney fees in tort and
contract claims—Injunctive relief

§ 33:18 —Attorney’s fees

CHAPTER 34. DERIVATIVE ACTIONS,
DIRECT ACTIONS AND INDEMNIFICATION

§ 34:1 Derivative actions by shareholders

§ 34:2 —Direct actions vs. derivative actions

§ 34:3 —Derivative actions—Generally

§ 34:4  —Procedural prerequisites for derivative actions

§ 34:5 —Panel of independent persons

§ 34:6 —Attorneys’ fees in derivative actions

§ 34:7 —Discontinuance or settlement

§ 34:8 —Applicability to foreign corporations—Conflict of
laws

§ 34:9 Service of process on corporations

§ 34:10 Derivative actions by members of a limited liability
company

§ 34:11 Service of process on limited liability companies

XXX



TaBLE oF CONTENTS

§ 34:12 Derivative actions by limited partners in limited
partnership

§ 34:13 Service of process on limited partnerships

§ 34:14 Grounds for relief in actions by shareholders of
corporations

§ 34:15  Grounds for relief in actions by members of limited
liability companies

§ 34:16  Grounds for relief in actions by limited partners in
limited partnerships

§ 34:17 Piercing the corporate veil—Overview

§ 34:18 —Reverse piercing

§ 34:19 Indemnification of directors and officers—Background

§ 34:20 —Mandatory indemnification

§ 34:21 Indemnification of directors and Officers—
Exculpation and insurance

§ 34:22 Indemnification and limited liability companies

CHAPTER 35. INTERNET LAW
§ 35:1 Introduction

§ 35:2 Definition and characteristics of the internet

§ 35:3 Trademarks and the Internet

§ 35:4 Trademarks—Domain names

§ 35:5 — —Top-Level domains

§ 35:6 — —Protecting domain names

§ 35:7 — —Domain names and likelihood of confusion

§ 35:8 —Contributory trademark infringement

§ 35:9 —Linking

§35:10 —Framing

§ 35:11 —Metatags

§ 35:12 — —North American Medical

§ 35:13 — —Use of “metatags” as “use in commerce.”

§ 35:14 — —Distinguishing Second Circuit precedent

§ 35:15 — —“Use in commerce” in the infringement context
vs. registration context

§ 35:16 — —Irreparable Harm in Trademark Infringement
Cases

§ 35:17 —Pop-ups and sponsored links

§ 35:18 —Protected Speech

§ 35:19 Cybersquatting

§ 35:20 —Overview

§ 35:21 —Bad Faith Intent—Overview

§ 35:22 —Multi-factor analysis of bad faith

§ 35:23 —Multi-Factor Analysis—Factor I

§ 35:24 — —Factor II

§ 35:25 — —Factor III

XXX1



§ 35:26
§ 35:27
§ 35:28
§ 35:29
§ 35:30
§ 35:31
§ 35:32
§ 35:33
§ 35:34

§ 35:35
§ 35:36
§ 35:37
§ 35:38
§ 35:39

§ 35:40
§ 35:41
§ 35:42
§ 35:43
§ 35:44

§ 35:45

§ 35:46
§ 35:47
§ 35:48
§ 35:49
§ 35:50
§ 35:51
§ 35:52
§ 35:53
§ 35:54
§ 35:55
§ 35:56
§ 35:57
§ 35:58
§ 35:59

§ 35:60
§ 35:61
§ 35:62
§ 35:63
§ 35:64

XXX11

Business Law DEskBook

— —Factor IV

— —Factor V

— —Factor VI

— —Factor VII

— —Factor VIII

— —Factor IX

—Analysis of factors

—Safe harbor

—Forfeiture, cancellation, and transfer of domain
names; in rem actions

—Limitations on registry liability

—Remedies

—Other issues

Copyrights

Digital Millennium Copyright Act (“DMCA”)—
Introduction

DMCA—Circumvention technologies

—Internet service provider liability—Background

— —Conduit liability

— —Caching liability

— —Liability for stationary content posted by third
parties

—Information location tools, directories and
hyperlinks

—Misrepresentation

—Accommodation of technical matters

—Termination of subscribers

—Liability for removing content

—Privileged communications/privacy

—Copyright management information

—Direct infringement

—Contributory infringement

—YVicarious infringement

—Safe harbors

—Perfect 10, Inc. v. CCBIill LLC

—DMCA § 1201(a)(2)

—DMCA § 1203

Blurring boundaries between trademark and
copyright

Copyrights—Framing

—Pop-up windows

—Linking

—Displaying or transmitting a work

Communications Decency Act (CDA)—Overview



TaBLE oF CONTENTS

§ 35:65
§ 35:66
§ 35:67

§ 35:68
§ 35:69
§ 35:70
§ 35:71
§ 35:72
§ 35:73
§ 35:74
§ 35:75

§ 35:76
§ 35:77
§ 35:78
§ 35:79
§ 35:80
§ 35:81
§ 35:82
§ 35:83
§ 35:84

§ 35:85
§ 35:86

§ 35:87
§ 35:88
§ 35:89
§ 35:90
§ 35:91
§ 35:92
§ 35:93

§ 35:94

CDA Immunity—First element of Barnes Test—
“Interactive computer service”

—Second Element of Barnes test—“Whom a plaintiff
seeks to treat . . . as a publisher or speaker”

—Third element of Barnes Test—“Information
provided by another information content provider”

—Claims covered

—CDA Immunity and intellectual property rights

Obscenity and indecency—Background

—Communications Decency Act of 1996

—Protecting children

Privacy—Overview

—COPPA

Electronic Communications Privacy Act (ECPA);
Computer Fraud and Abuse Act (CFAA).

Privacy—Privacy/privilege between attorney and
client

Enforceability of online contracts—Internet
clickwrap / shrinkwrap / browsewrap / scrollwrap
contracts

—UCITA and UETA

—Electronic signatures in Global and National
Commerce Act

Personal jurisdiction—Background

—Passive and interactive websites

CAN-SPAM Act—Overview

CAN-SPAM—“Commercial” emails

— —“transactional or relationship messages”

— —Sender defined

—Prohibition of false or misleading transmission
information—Overview

— —Materiality

—Prohibition of deceptive subject headings

—Inclusion of return address or comparable
mechanism in commercial electronic mail

—Prohibition of transmission of commercial
electronic mail after objection

—Inclusion of identifier, opt-out, and physical
address in commercial electronic mail

—Aggravated violations relating to commercial
electronic mail

—Automated creation of multiple electronic mail
accounts

—Relay or retransmission through unauthorized
access

XXX1i1



§ 35:95

§ 35:96

§ 35:97
§ 35:98

§ 35:99
§ 35:100
§ 35:101

§ 35:102
§ 35:103
§ 35:104
§ 35:105
§ 35:106
§ 35:107
§ 35:108
§ 35:109
§ 35:110
§ 35:111
§ 35:112

Business Law DEskBook

—Requirement to place warning labels on
commercial electronic mail containing sexually
oriented material

—Businesses knowingly promoted by electronic mail
with false or misleading transmission information

—Standing under the CAN-SPAM Act

—Standing under CAN-SPAM—ISP / IAS
requirement

— —“adversely affected”

—Pleading

MMORPG’s (Massive(ly) multiplayer online role-
playing game)

Bragg v. Linden Research, Inc.—Background

—Virtual Property

—Court Ruling

“Take it Down Act”—Generally

Adult websites that verify the age of their visitors

Form—Privacy Policy—Short Form

Website Privacy Policy—Long Form

Website Terms and Conditions of Sale

Website Purchase Agreement

Form—Domain Name Purchase Agreement

—Website Hosting Agreement

CHAPTER 36. COLLECTION REMEDIES

§ 36:1
§ 36:2

§ 36:3
§ 36:4
§ 36:5
§ 36:6
§ 36:7
§ 36:8
§ 36:9
§ 36:10
§ 36:11
§ 36:12
§ 36:13
§ 36:14
§ 36:15
§ 36:16
§ 36:17

§ 36:18

XXXIV

Constitutional limitations on creditors’ remedies

—The general rule: state action may not be used for
the summary seizure of personal property

—Exceptions to the general rule

—Analysis of Arizona case law

—the Fair Credit Reporting Act (FCRA)

—The Fair Debt Collection Practices Act (FDCPA)

—Arizona statutes regarding collection agencies

—Ethical restrictions

Provisional remedies

—Generally—Without notice

— —With notice

—Attachment

—Replevin

—Prejudgment garnishment

Prejudgment receivership

Remedies for fraudulent transfer before judgment

Remedies of claimant to specific property levied by
creditors

Assignment of wages and Income Withholding Orders



TaBLE oF CONTENTS

§ 36:19
§ 36:20
§ 36:21
§ 36:22
§ 36:23
§ 36:24
§ 36:25

§ 36:26
§ 36:27
§ 36:28
§ 36:29
§ 36:30
§ 36:31
§ 36:32

§ 36:33
§ 36:34
§ 36:35

§ 36:36

Remedies for secured creditors

Collection by lawsuit

—Complaint and default

—Affirmative defenses

—DMotions to set aside default judgment

—Real property deficiency actions

—Marital community, guaranties and real property
actions

—Partnerships

—Insufficient funds check—Civil recovery

—Contingency fees

Postjudgment remedies—Garnishments

—Execution

—Supplemental proceedings

—Enforcement and domestication of foreign
judgments

Charging orders

Judgment liens and judgment renewal

Satisfaction of judgments and release of judgment
liens

Calculating interest on judgments and pre-judgment
obligations

CHAPTER 37. ARIZONA WORKERS’

COMPENSATION

§37:1  Arizona Workers’ Compensation—Generally

§37:2 Compensability

§37:3 Continuing benefits—Closure

§37:4 Permanent injuries

§ 37:5 Loss of earning capacity

§ 37:6 Rearrangement

§ 377 Supportive care awards

§37:8 Reopening a claim

§ 379 Suspension of benefits

§ 37:10 Bad faith and unfair claims processing practices

§ 37:11 Change of physicians

§ 37:12 Requests for investigation pursuant to ARS
§ 23-1061(J)

§ 37:13 Average monthly wage

§ 37:14  Third-party claims

§ 37:15  Opt-out provisions for employees

§ 37:16  Settlements

§ 37:17 Filing deadlines for claims and hearings

§ 37:18 Appeals

XXXV



Business Law DEskBook

§ 37:19  Special credits and offsets

§ 37:20 Retroactivity

§ 37:21 Prayer as treatment

§ 37:22  Successive injury doctrine

§ 37:23 Attorneys’ fees

§ 37:24 Death benefits

§ 37:25 Independent Medical Examinations (IMEs)
§ 37:26 Fraud

§ 37:27 Hernias, HIV and Hepatitis C

§ 37:28 Heart-related and mental injuries
§ 37:29 Uninsured employers

§ 37:30 Official Disability Guidelines

CHAPTER 38. CONSTRUCTION LAW

§ 38:1 State licensing requirements

§ 38:2 —Types of licenses
§ 38:3 —Unlicensed contractors
§ 38:4  —Licensing exemptions

§ 38:5 Construction defect litigation—Generally

§38:6  Registrar of contractors’ hearings—Homeowners
against contractors

§ 38:7 Court action against contractors—Initial notice-
purchaser dwelling action

§ 38:8 —Possible theories of recovery available to plaintiffs
in litigation—Breach of contract

§ 38:9 — —Breach of warranty

§ 38:10 — —Negligence

§ 38:11 — —Misrepresentation and fraud

§ 38:12 —Damages

§ 38:13 —Attorneys’ fees and costs

§ 38:14 —Statute of repose/limitations in construction
litigation

§ 38:15 —Defenses and third-party actions for the contractor

§ 38:16  Collection remedies for contractors and suppliers—
Mechanic’s and materialmen’s liens

§ 38:17 — —Restrictions on mechanic’s and materialmen’s
liens

§ 38:18 — —Preliminary twenty-day notice

§ 38:19 — —Perfection of lien rights

§ 38:20 —The Arizona Prompt Pay Act
§ 38:21 Home inspectors

CHAPTER 39. SERVICEMEMBERS CIVIL

RELIEF ACT
§39:1 Generally

XXXV



TaBLE oF CONTENTS

CHAPTER 40. HOMEOWNER ISSUES IN
ARIZONA

§ 40:1
§ 40:2
§ 40:3
§ 40:4

§ 40:5
§ 40:6
§ 40:7
§ 40:8

§ 40:9

Introduction—Generally

Loan types and modification loan program availability

Home Affordable Modification Program (HAMP)

Arizona Mortgage Modification Mediation (MMM)
Program for all individual bankruptcy debtors

Second lien modification program (2MP)

Other loan assistance programs

Arizona Department of Housing programs

Considerations and information gathering for litigation
of mortgage issues

Litigation and claims on mortgage issues

CHAPTER 41. RECEIVERSHIPS

§41:1 Receiverships generally—Introduction

§41:2 When a receivership is appropriate

§41:3 Choosing an appropriate receiver

§41:4 Filing the lawsuit for receivership

§41:5 Stay, Injunction

§ 41:6 Compensation of the receiver

§41:7 Post appointment receiver requirements

§41:8 Receiver’s scope of authority

§41:9 Reporting

§41:10 Removing a receiver and terminating a receivership

§ 41:11 Bankruptcy filings and receivership

§ 41:12 Ethical duties of the receiver

§ 41:13 Conclusion

CHAPTER 42. THE ARIZONA CONSUMER

FRAUD ACT

§42:1 Chapter scope

§42:2 General scope

§42:3 Federal Trade Commission/Federal Court Application

§42:4 Private Right of Action

§ 42:5 Unlawful Activities under the Act:

§ 42:6 Connection with Sale or Advertisement of
Merchandise

§ 42:7 Broad Definitions under the Act for “Sale”
“Merchandise” “Advertisement”

§ 42:8 Concealment, Suppression or Omission of Material
Fact

§ 42:9 Intent

XXXVil



Business Law DEskBook

§ 42:10 Materiality

§42:11 Injury

§ 42:12 Per Se Violations of the Act

§42:13 The Attorney General’s Authority under the Act

§ 42:14 Statute of Limitations

§ 42:15  Jurisdiction Under the Act

§ 42:16 Remedies

§ 42:17 Essential Differences Between the Act and Common

Law Fraud
CHAPTER 43. THE CORPORATE
TRANSPARENCY ACT

§43:1 Pre-2024 Background of CTA Legislation

§ 43:2 Legal Challenges to the CTA

§ 43:3 Reporting Companies under the CTA

§ 43:4 Beneficial Owners under the CTA

§ 43:5 Required Information for the Beneficial Ownership
Information Report under the CTA

§43:6 Company Applicants

§ 43:7 FinCEN Identifiers

§ 43:8 CTA Filing Deadlines for non-exempt foreign
reporting companies

§43:9 Disclosure of Beneficial Ownership Information

§ 43:10 Civil and Criminal Penalties for nonexempt foreign
reporting companies and non-U.S. persons for
failure to comply with the CTA

§ 43:11  Final Rule to Increase Transparency in Residential
Real Estate Transfers (RRE)

Appendix 43-A. FinCEN Residential Real Estate (RRE)
Transfers Fact Sheet

Table of Laws and Rules
Table of Cases

Index

XXXVIil



	1
	2
	3

