
Index

ABANDONED PROPERTY
Search and seizure, 30:25

ABANDONMENT
Divorce, 45:18

ABSENCE
Closing arguments, absent party,

36:21

ABSTRACT MATTERS
Instructions to jury, 37:7

ACCIDENTS
Parol evidence, 24:8

ACCOUNTS
Admissions, failure to dispute

account, 28:7

ACQUITTAL, JUDGMENT OF
Motions, 34:4

ADDITUR
Damages, 35:30

ADMINISTRATIVE EXPENSES
Damages, 35:49

ADMINISTRATIVE PRACTICES
AND PROCEDURES

Generally, 48:1 to 48:7
Actual prejudice, 48:4
Administrative officer finder of facts,

48:1
Circuit Court scope of review, 48:2
Force and effect of legislative rule,

48:6
Power of administrative agencies,

48:5, 48:7
Prejudice, actual, 48:4
Supreme Court scope of review, 48:3
Time requirement limitation in DUI

not jurisdictional, 48:4

ADMISSIONS
Generally, 28:1 to 28:18

ADMISSIONS—Cont’d
Account, failure to dispute, 28:7
Adoptive admissions, 28:13
Agents with authority to speak,

28:11, 28:12
Co-conspirators, declarations of,

28:18
Criminal cases, judicial admissions,

28:2
False pretrial statement, 28:10
Flight, 28:9
Implication of admission from

conduct, 28:4
Insureds, 28:14
Judicial admissions

civil cases, 28:3
criminal cases, 28:2

Letter, failure to reply to, 28:8
Obstruction of justice, 28:6
Predecessors in title, 28:16
Production of evidence, failure

regarding, 28:5
Representatives, 28:15
Self-serving declarations, 28:17

ADOPTION
Divorce, 45:12

ADOPTIVE ADMISSIONS
Generally, 28:13

ADVERSE INFERENCES
Instructions to jury, 37:29

ADVERSE WITNESS OR PERSON
Calling as witness, 13:7

ADVERTISING
Attorneys, 1:11

AFFIDAVITS
Documentary evidence, hospital

records, 23:9

AGE DISCRIMINATION
Generally, 44:3
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AGENTS
Admissions, agents with authority to

speak, 28:11, 28:12

AGGRAVATION OF PREVIOUS
INJURIES

Damages, 35:21

AGREEMENTS
See index heading CONTRACTS AND

AGREEMENTS

ALCOHOLIC BEVERAGES
Confessions, 29:9
Criminal trials, 4:14
Driving under influence. See index

heading DRIVING UNDER INFLUENCE

Instructions to jury, gross intoxication
defense, 37:35

Presumptions, intoxication based on
alcoholic content applied, 20:12

ALIBI
Generally, 4:16
Burden of proof, 9:8

ALIMONY
Divorce, 45:1

ALLEN CHARGE
Generally, 37:19

ALTERNATE JURORS
Generally, 38:10

AMENDMENT OF VERDICT
Generally, 39:4

ANALYSES
Generally, 22:1 to 22:10
For detailed treatment see index

heading TESTS, ANALYSES AND

EXPERIMENTS

APEX-DEPOSITION RULE
Privileged communications, 18:17

APPEAL AND REVIEW
Civil Rights Commission, 44:17
Divorce, final order of, 45:5
Judgments, 40:7
Magistrate courts, criminal trials, 4:8

APPORTIONMENT
Damages, 35:37, 35:42

APPRAISERS
Expert and opinion evidence, real

estate appraisers, 25:16

ARBITRATION
Securities litigation

generally, 47:1 to 47:3
for detailed treatment see index

heading SECURITIES LITIGATION

ARGUMENTATIVE MATTERS
Instructions to jury, 37:11

ARGUMENTS OF COUNSEL
Closing arguments

generally, 36:1 to 36:21
for detailed treatment see index

heading CLOSING ARGUMENTS

Opening statements. See index head-
ing OPENING STATEMENTS

ARRAIGNMENTS
Criminal trials, 4:6

ARREST
Citizen’s arrest, 30:36
Search pursuant to lawful arrest,

30:16

ASSETS
Divorce, division of assets, 45:6

ASSIGNMENT
Contempt remedies, 5:7

ASSOCIATIONS
Privileged communications, 18:3

ATTORNEYS
Generally, 1:1 to 1:20
Advertising, 1:11
Attorney and client relationship, 1:1
Attorney-client privilege, 18:7
Closing arguments

generally, 36:1 to 36:21
for detailed treatment see index

heading CLOSING ARGUMENTS

Compromise authority, 1:6
Disqualification, 1:15
Duties, 1:3
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ATTORNEYS—Cont’d
Familial relationship of defense

counsel to victim, 1:13
Fees

generally, 1:17
for detailed treatment see index

heading ATTORNEYS’ FEES

Ineffective assistance of counsel,
1:16

Legal malpractice, 1:19
Liability, 1:3
Misconduct of attorney, 1:8
Prosecuting attorneys. See index

heading PROSECUTING ATTORNEYS

Reinstatement, 1:20
Solicitation, 1:2
Trial preparation, 1:12
Trial publicity, 1:9

ATTORNEYS’ FEES
Generally, 1:17
Contracts for compensation, 1:4
Damages, 35:28
Divorce, 45:15
Lien for fee, 1:18
Measure and amount, 1:5
Remedies to obtain payment, 1:7

AUTHENTICATION
Documentary evidence, 23:3, 23:6
Real and demonstrative evidence,

21:3

AUTOMOBILES
See index heading MOTOR VEHICLES

AUTOPSIES
Documentary evidence, 23:11

BAD FAITH
Search and seizure, 30:18

BEST EVIDENCE RULE
Documentary evidence, 23:6, 23:7

‘‘BEST EXECUTION’’ RULE
Securities litigation, arbitration, 47:6

BIAS OR PREJUDICE
Actual prejudice, 48:4
Administrative practices and

procedures, 48:4

BIAS OR PREJUDICE—Cont’d
Impeachment of witnesses, 16:7
Jurors, 38:11

BIFURCATION
See index heading TRIALS

BINDING MATTERS
Instructions to jury, 37:10

BLACKBOARDS
Real and demonstrative evidence,

21:10

BLOODSTAINS
Tests, analyses and experiments, 22:4

BLOOD TESTS
Generally, 22:8, 22:10
Foundation, criminal trials, 4:29
Qualified immunity, administers of

tests, 43:2

BONA FIDE OCCUPATIONAL
QUALIFICATIONS

Civil rights, 44:15

BREATH TESTS
Generally, 22:10
Documentary evidence, maintenance

and certification records of
breath test machines, 23:14

BRIBERY
Jurors, 38:5

BRIDGES
Qualified immunity, political subdivi-

sions, 43:4

BRIEFCASES AND OTHER
CONTAINERS

Search and seizure, 30:26

BROADCASTING
Testimony, 11:13

BURDEN OF PROOF
Generally, 9:1 to 9:19
Alibi, 9:8
Child protective service proceedings,

9:18
Circumstantial evidence, 9:12, 31:2
Civil cases, generally, 9:5

INDEX
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BURDEN OF PROOF—Cont’d
Confessions, voluntariness of, 29:5
Corroboration, 9:13
Criminal cases

generally, 9:6 et seq.
alibi, 9:8
circumstantial evidence, 9:12
corroboration, 9:13
entrapment, 9:10
requirement that defendant present

proof, 9:7
sanity, 9:9
selective prosecution, 9:11
sex offenses, 9:19
victim testimony, 9:14

Degrees of proof, 9:2
Delinquent children, 9:15
Directed verdicts, 9:4
Employer’s deliberate intent,

‘‘subjective realization,’’ 9:16
Entrapment, 9:10
Prima facie cases, 9:3
Retaliation for exercising right, 9:17
Sanity, 9:9
Selective prosecution, 9:11
Sex offenses, 9:19
Victim testimony, 9:14

BUSINESS CUSTOMS
Circumstantial evidence, 31:4

BUSINESS PREMISES
Search and seizure, 30:28

CAPACITY AND INCAPACITY
Criminal act, capacity to commit,

4:12, 4:15
Impeachment of witnesses, 16:8
Presumptions, competency of

grantor, 20:19
Sanity and insanity. See index head-

ing SANITY AND INSANITY

Witnesses, competency of
generally, 12:1 to 12:10
for detailed treatment see index

heading EVIDENCE AND WIT-
NESSES

CAREGIVER’S CONSENT ACT
Divorce, 45:19

CAUSE, CHALLENGES
For jury trial, 6:13

CAUTIONARY MATTERS
Instructions to jury, 37:4

CERTIFICATION RECORDS
Breath test machines, maintenance

and certification records of,
23:14

CERTIFIED QUESTIONS
Judgments, 40:8

CHALLENGES
Jury trial

generally, 6:11 to 6:13
for detailed treatment see index

heading JURY TRIAL

CHARACTER AND REPUTATION
Circumstantial evidence, 31:9
Impeachment of witnesses, 16:9
Instructions to jury, 37:36

CHILDREN AND MINORS
Confessions by juveniles, 29:10
Custody of children. See index head-

ing CUSTODY OF CHILDREN

Damages, injury to nonviable child,
35:31

Delinquent children, burden of proof,
9:15

Impeachment of witnesses, juvenile
law enforcement records, 16:16

Parental qualified immunity, 43:8
Protective service proceedings,

burden of proof, 9:18
Support of children, divorce, 45:1,

45:4
Witness, competency as, 12:3
Young Adult Offenders Act, 4:31

CHIROPRACTORS
Witness, competency as, 12:9

CIRCUIT COURTS
Administrative practices and

procedures, scope of review,
48:2

CIRCUMSTANTIAL EVIDENCE
Generally, 31:1 to 31:14
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CIRCUMSTANTIAL EVIDENCE
—Cont’d

Admissibility, 31:1
Burden of proof, 9:12, 31:2
Business customs, 31:4
Character and reputation, 31:9
Collateral issues, 31:3
Compromise, 31:6
Habit, 31:4
Liability insurance, 31:10
Lustful disposition, 31:14
Nature, 31:1
Offers to compromise, 31:6
Previous crimes, 31:11
Prior accidents, 31:7, 31:8
Rape, past conduct, 31:12
Res gestae, 31:13
Routine practices, 31:4
Similar happenings and transactions,

31:7, 31:8
Subsequent remedial measures, 31:5

CITIZEN’S ARREST
Generally, 30:36

CIVIL RIGHTS
Generally, 44:1 to 44:20
Age discrimination, 44:3
Appeal and reversal of Civil Rights

Commission, 44:17
Bona fide occupational qualifications,

44:15
Civil servant, hearing prior to dis-

charge of, 44:7
Constructive discharge, 44:9
County correctional officers, property

rights, 44:11
Damages, 44:4
Due process, 44:8
Evidence, 44:16
Fraudulent manipulation regarding

workers’ compensation claims,
44:6

Hearing prior to discharge of civil
servant, 44:7

Hostile work environment, 44:2
Limitation of actions, 44:20
National origin discrimination, 44:18

CIVIL RIGHTS—Cont’d
Property damage claims, settlement

of, 44:19
Property rights

county correctional officers, 44:11
teachers, 44:10

Qualified disabled persons, 44:5
Reasonable accommodations, 44:14
Remedies, 44:4
Retaliatory discharge claims, 44:21
Statute of limitations, 44:20
Teachers, property rights, 44:10
Whistleblowers, 44:13
Wrongful discharge, 44:12

CLASS ACTIONS
Certification of class, 2:20

CLEARLY ERRONEOUS
Judgments, 40:9

CLERGYMAN-PENITENT
PRIVILEGE

Generally, 18:8

CLOSING ARGUMENTS
Generally, 36:1 to 36:21
Absent party, 36:21
Conduct of opposition, 36:11
Control by court, 36:2
Correction of improper conduct of

counsel, 36:16
Criminal cases, 36:19, 36:20
Damages, 36:8 to 36:10, 36:17
Defendant, disparaging remarks

regarding, 36:12
Disparaging remarks, 36:12
Golden rule argument, damages, 36:9
Instructions to jury, comments on,

36:7
Liability insurance, 36:13
Misstatement of law by prosecution,

36:20
Motions to disregard, 36:14
New matter, 36:6
Number of counsel, 36:3
Objections to improper remarks,

36:15
Other parties, disparaging remarks

regarding, 36:12

INDEX
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CLOSING ARGUMENTS—Cont’d
Pain and suffering, 36:10
‘‘Per diem’’ formula, damages, 36:10
Right to make closing argument, 36:1
Right to open and close arguments,

36:4
Specific dollar amounts, argument of,

36:17
Time limitations, 36:3
Witnesses, disparaging remarks

regarding, 36:12

CLOTHING
Criminal trials. See index heading

CRIMINAL TRIALS

COCONSPIRATORS
Conspiracy. See index heading CON-

SPIRACY AND CONSPIRATORS

COLLATERAL ISSUES
Circumstantial evidence, 31:3
Impeachment of witnesses, 16:2

COLLATERAL SOURCE RULE
Damages, 35:20

COMMERCE
Damages, interruption of commerce,

35:38

COMMON KNOWLEDGE
Expert and opinion evidence, medical

malpractice, 25:19

COMPARATIVE FAULT
Instructions to jury, 37:30

COMPENSATION
Expert and opinion evidence

generally, 25:9
for detailed treatment see index

heading EXPERT AND OPINION

EVIDENCE

Witnesses, 11:9

COMPETENCY OF WITNESSES
Generally, 12:1 to 12:10
For detailed treatment see index

heading EVIDENCE AND WITNESSES

COMPROMISE AND
SETTLEMENT

Attorneys, authority, 1:6

COMPROMISE AND
SETTLEMENT—Cont’d

Circumstantial evidence, 31:6

COMPULSION
Criminal trials, 4:11

CONCERTED ACTION
Criminal trials, 4:23

CONDEMNATION
View by jury, 26:4

CONFESSIONS
Generally, 29:1 to 29:18
Burden of proof in determining

voluntariness, 29:5
Constitutional rights, protection of,

29:3
Corpus delicti, confessions establish-

ing, 29:16
Drug use, 29:9
Intoxication, 29:9
Jury, role of, 29:18
Juvenile confessions, 29:10
Legal examination, confessions upon,

29:14
Nature, 29:1
Persons in authority, confessions to,

29:7
Repeated confessions, 29:6
Requirements for admissibility, gen-

erally, 29:2
Seizure of evidence, illegal, 29:17
Silence, confession by, 29:12
Sleeping, confessions while, 29:13
Spontaneous admissions, 29:11
Third persons, confessions of, 29:15
Voluntariness, 29:4, 29:5
Warning, necessity of, 29:8

CONFLICTING MATTERS
Instructions to jury, 37:12
Presumptions, 20:6

CONSENT
Search and seizure, 30:21, 30:22

CONSEQUENTIAL DAMAGES
Generally, 35:23, 35:33

TRIAL HANDBOOK FOR WEST VIRGINIA LAWYERS

Index-6



CONSIDERATION
Parol evidence, 24:8

CONSORTIUM, LOSS OF
Damages, 35:18, 35:19

CONSPIRACY AND
CONSPIRATORS

Admissions, 28:18
Damages, civil conspiracy, 35:53
Evidence, 4:53
Guilt of co-conspirator as evidence,

4:43

CONSTITUTIONAL LAW
Confessions, protection of rights,

29:3
Defendant’s right to counsel, 4:1
Double jeopardy, 4:13
Due process. See index heading DUE

PROCESS

Presumptions, 20:16
Search and seizure

generally, 30:1 to 30:36
for detailed treatment see index

heading SEARCH AND SEIZURE

West Virginia Constitution, dam-
ages, 35:58

Self-incrimination
generally, 13:11 to 13:14
for detailed treatment see index

heading SELF-INCRIMINATION

West Virginia Constitution, search
and seizure, damages, 35:58

CONSTRUCTION AND
INTERPRETATION

Verdicts, 39:6

CONSTRUCTIVE DISCHARGE
Civil rights, 44:9

CONSUMER CREDIT AND
PROTECTION ACT

Damages, 35:40

CONTEMPORANEOUS
OBJECTION

Instructions to jury, 37:16

CONTEMPT
Generally, 5:1 to 5:7

CONTEMPT—Cont’d
Assignment of contempt remedy, 5:7
Civil contempt, 5:5, 5:6
Conduct constituting contempt, 5:2
Jury trial, right to, 5:4
Nature, 5:1
Parole, 4:55
Procedure, 5:3
Sanctions, civil contempt, 5:6

CONTINGENCY CONTRACTS
Expert and opinion evidence, 25:10

CONTINGENT DAMAGES
Generally, 35:6

CONTINUANCES
Motions, 3:1, 3:3
Witness, failure to attend, 11:4

CONTINUATION OF EXISTING
FACTS

Presumptions, 20:15

CONTRACTS AND AGREEMENTS
Attorneys’ fees, 1:4
Damages

generally, 35:22 to 35:25
for detailed treatment see index

heading DAMAGES

Parol evidence, ambiguity, 24:3

CONVICTION OF CRIME
Impeachment of witnesses, 16:10

CONVICTS
Witnesses, 11:2

COPIES
Documentary evidence, hospital

records, 23:9

CORONERS
Documentary evidence, autopsies,

23:11

CORPORATIONS
Dead Man’s Act, 17:3
Privileged communications, 18:3

CORPUS DELICTI
Confessions, 29:16

INDEX
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CORRECTIONAL OFFICERS
Civil rights, property rights, 44:11

CORROBORATION
Burden of proof, 9:13

COSTS AND EXPENSES
Assessment of costs, 2:4, 4:37
Criminal trials, assessment of costs,

4:37
Damages, administrative expenses

incurred, 35:49
Judgments, 40:5
Medical exam, reimbursement of

travel expenses for, 35:54
View by jury, 26:3

COUNSEL
Generally, 1:1 to 1:20
For detailed treatment see index

heading ATTORNEYS

COURT RECORDS AND
DECISIONS

Judicial notice, 19:4

CREDIBILITY OF DECLARANT
Hearsay evidence, attack or support,

27:7

CRIMINAL HISTORY
Documentary evidence, 23:12

CRIMINAL TRIALS
Generally, 4:1 to 4:56
Alibi

generally, 4:16
for detailed treatment see index

heading ALIBI

Arraignment, 4:6
Attorneys, familial relationship of

defense counsel to victim, 1:13
Bifurcation, 2:8
Blood tests, foundation for, 4:29
Burden of proof

generally, 9:6 et seq.
for detailed treatment see index

heading BURDEN OF PROOF

Capacity to commit criminal act,
4:12, 4:15

Closing arguments, 36:19, 36:20

CRIMINAL TRIALS—Cont’d
Clothing. See ‘‘Prison clothing’’ in

this heading
Co-conspirator’s guilt as evidence,

4:43
Compulsion, 4:11
Concerted action, 4:23
Conspiracy. See index heading CON-

SPIRACY AND CONSPIRATORS

Constitutional right of defendant to
counsel, 4:1

Defense counsel, obligations of, 4:3
Defense of another, 4:22
Defenses

generally, 4:9 et seq.
alibi, 4:16
capacity to commit criminal act,

4:12
defense of another, 4:22
diminished capacity, 4:15
double jeopardy, 4:13
duress or compulsion, 4:11
entrapment, 4:10
intervening cause of death, 4:18
medical necessity, 4:27
self-defense, 4:17
statute of limitations, 4:26
voluntary intoxication, 4:14

Delay between commission of crime
and arrest, 4:35

Diminished capacity, 4:15
DNA testing, 4:45
Double jeopardy, 4:13
Due process, 4:51
Duress, 4:11
Entrapment

generally, 4:10
for detailed treatment see index

heading ENTRAPMENT

Evidence
co-conspirator’s guilt, 4:43
conspiracy, 4:53
expert and opinion evidence

generally, 25:17
for detailed treatment see index

heading EXPERT AND OPINION

EVIDENCE
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CRIMINAL TRIALS—Cont’d
Evidence—Cont’d

false testimony presented by
prosecutor, 4:50

rebuttal witness, failure of prosecu-
tor to disclose, 4:42

restraint of defense witnesses, 4:28
sexual assault victim, cross-exami-

nation of, 4:48
suppression of evidence, 4:49

Expert and opinion evidence
generally, 25:17
for detailed treatment see index

heading EXPERT AND OPINION

EVIDENCE

False testimony presented by
prosecutor, 4:50

Felon in possession of firearm, 4:56
Final commitment, 4:20
Firearm, felon in possession of, 4:56
Former jeopardy, 4:13
Horizontal gaze nystagmus test, 4:33
Hospitalization of incarcerated

person, 4:34
Instructions to jury, 4:25
Intervening cause of death, 4:18
Intoxication, 4:14
Involuntary hospitalization of

incarcerated person, 4:34
Judge’s obligation in addressing

jurors, 4:36
Judgment, 4:20
Judicial admissions, 28:2
Jury costs, assessment of, 4:37
Magistrate court, appeal from, 4:8
Malice, inference of, 4:40
Medical necessity, 4:27
‘‘Mercy phase’’ proceeding, 4:47
Miranda rights, 4:52
Mistrials, 4:24, 33:3
Motions, 3:6, 4:7, 4:19
Parole, 4:55
Plain error, 4:54
Pleadings, 4:7
Pleas, 4:6
Posttrial motions, 4:19
Preparation for trial, 4:5

CRIMINAL TRIALS—Cont’d
Prison clothing

defense witnesses, 4:44
sentencing, 4:41

Privileged statement, production of,
18:16

Probation, 4:21
Prosecuting attorneys. See index

heading PROSECUTING ATTORNEYS

Pro se defendants, 4:2
Punishment. See ‘‘Sentence and

punishment’’ in this heading
Rape. See index heading RAPE AND

OTHER SEX OFFENSES

Rebuttal witness, failure of prosecu-
tor to disclose, 4:42

Removal for cause, 4:46
Restraint of defense witnesses, 4:28
Retreat, inability to, 4:39
Self-defense

generally, 4:17
for detailed treatment see index

heading SELF-DEFENSE

Sentence and punishment
generally, 4:20, 4:30
prison clothing at sentencing, 4:41

Sex offenses. See index heading RAPE

AND OTHER SEX OFFENSES

Special interrogatories, 4:32
Statute of limitations, 4:26
Suppression of evidence. See index

heading SUPPRESSION OF EVIDENCE

Verdict form, 4:38
Voluntary intoxication, 4:14
Young Adult Offenders Act, 4:31

CROSS-EXAMINATION
Generally, 14:1 to 14:8
Additional matters, propriety of, 14:4
Denial of right to cross-examination,

effect of, 14:8
Form of questions, 14:3
Manner of conduct of cross-examina-

tion, 14:5
Recalling of witness for further cross-

examination, 14:7
Recross-examination, 15:5
Right to cross-examination, 14:1
Scope of cross-examination, 14:2

INDEX
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CROSS-EXAMINATION—Cont’d
Testing of witness’s knowledge and

accuracy, 14:6

CURATIVE MATTERS
Instructions to jury, 37:21

CURTILAGE
Search and seizure, 30:5

CUSTODY OF CHILDREN
Divorce, generally, 45:2
Presumptions, 20:14

CUSTOM AND USAGE
Circumstantial evidence, business

customs, 31:4

DAMAGES
Generally, 35:1 to 35:58
Additur, 35:30
Adequacy of damages, 35:17
Administrative expenses incurred,

35:49
Aggravation of previous injuries,

35:21
Apportionment, 35:37, 35:42
Attorneys’ fees, 35:28
Civil conspiracy, 35:53
Civil rights, 44:4
Closing arguments, 36:8 to 36:10,

36:17
Collateral source rule, 35:20
Commerce, interruption of, 35:38
Consequential damages, 35:23, 35:33
Consortium, loss of, 35:18, 35:19
Conspiracy, civil, 35:53
Consumer Credit and Protection Act,

35:40
Contingent damages, 35:6
Contract, breach of

generally, 35:22 to 35:25
direct and consequential damages,

35:23
liquidated damages and penalties,

35:25
profits, lost, 35:24

Damnum absque injuria, 35:2
Disability, 35:15
Disfigurement, 35:13

DAMAGES—Cont’d
Earning capacity, impairment of,

35:15
Earnings, lost, 35:10
Emotional distress, 35:14
Employment, estate damages for

death in deliberate intent, 35:46
Enjoyment of life, loss of, 35:16
Excessiveness of damages, 35:17
Feelings, injury to, 35:14
Front end damages, 35:48
General damages, tort cases, 35:4
Generally principles relating to dam-

ages, 35:1
Humiliation, 35:14
Incidental damages, 35:33
Intentional infliction of emotional

distress, 35:34
Interest, 35:29
Lemon law, 35:35
Liquidated damages, breach of

contract, 35:25
Medical exam, reimbursement of

travel expenses for, 35:54
Medical expenses, 35:11, 35:45
Medical malpractice, 35:47
Medical monitoring, 35:36
Mental anguish, 35:14
Minority shareholders, 35:55
Mitigation of damages, 35:7
Nominal damages, 35:3
Nonviable child, injury to, 35:31
Overpayment of workers compensa-

tion, recovery of, 35:56
Pain and suffering, 35:12
Parental consortium, loss of, 35:19
Penalties, breach of contract, 35:25
Permanent injury, 35:15
Personal injury cases, generally, 35:9

et seq.
Personal property, damages to, 35:26,

35:39
Preexisting injury, 35:50
Premajority medical expenses, 35:45
Previous injuries, aggravation of,

35:21
Prison inmates, workers’ compensa-

tion, 35:52
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DAMAGES—Cont’d
Profits, lost, 35:24
Proximate damages, tort cases, 35:5
Punitive damages

generally, 35:8, App. 35A
for detailed treatment see index

heading PUNITIVE DAMAGES

Real property, damages to, 35:27
Reimbursement of travel expenses

for medical exam, 35:54
Remote damages, 35:5, 35:6
Restitution to victim of crime, 35:51
Search and seizure, damages for

violation of, 35:58
Securities, 35:43
Special damages, tort cases, 35:4
Speculative damages, 35:6
Staffing and hospital policies, 35:59
Third party administrator, limitation

of liability, 35:57
Travel expenses for medical exam,

reimbursement of, 35:54
Uncertain damages, 35:6
Unliquidated damages, 35:32
Viability of child, 35:31
Whistleblowers, 35:41
Workers’ compensation

overpayment, recovery of, 35:56
prison inmates, 35:52
widow benefit, 35:44

DAMNUM ABSQUE INJURIA
Damages, 35:2

DATE
See index heading TIME AND DATE

DEAD MAN’S ACT
Generally, 17:1 to 17:6
Corporations, 17:3
Medical malpractice, 17:6
Persons entitled to protection, 17:2
Persons not precluded, 17:3
Raising issue of competency, 17:5
Waiver of act, 17:4

DEATH
Criminal trials, intervening cause of

death, 4:18

DEATH—Cont’d
Presumption after absence for seven

years, 20:9

DEBTS
Presumptions, payment of debt,

20:17

DECEIT
See index heading FRAUD AND DECEIT

DECLARATORY JUDGMENTS
Generally, 40:11

DE FACTO MARRIAGE
Divorce, change of circumstances

and spousal support, 45:9

DEFAMATION
Qualified immunity, 43:7

DEFAULT JUDGMENTS
Motions, 3:7, 3:8

DEFENSE OF ANOTHER
Criminal trials, 4:22

DEFENSES
Criminal trials

generally, 4:9 et seq.
for detailed treatment see index

heading CRIMINAL TRIALS

DELAY
Criminal trials, delay between com-

mission of crime and arrest,
4:35

DELIBERATIONS
Jury trial, 6:23

DELINQUENT CHILDREN
Burden of proof, 9:15

DEMONSTRATIVE EVIDENCE
Generally, 21:1 to 21:15
For detailed treatment see index

heading REAL AND DEMONSTRATIVE

EVIDENCE

DESCRIPTION OF PREMISES
Search and seizure, warrants, 30:9

INDEX
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DESCRIPTION OF PROPERTY TO
BE SEIZED

Search and seizure, warrants, 30:10

DETAINERS
Search and seizure, 30:35

DIAGRAMS
Real and demonstrative evidence,

21:10

DIMINISHED CAPACITY
Criminal trials, 4:15

DIRECTED VERDICT
Burden of proof, 9:4
Motions, 34:2, 34:3

DISABILITY
Damages, 35:15

DISCHARGE
Jury, 6:24

DISCOVERY
Generally, 2:5 to 2:7
Privileged communications, apex-

deposition rule, 18:17
Securities litigation, arbitration,

47:13

DISCRIMINATION
Generally, 44:1 to 44:20
For detailed treatment see index

heading CIVIL RIGHTS

DISFIGUREMENT
Damages, 35:13

DISMISSAL
Motions, 3:4 to 3:6, 3:11

DISPARAGING REMARKS
Closing arguments, 36:12

DIVORCE
Generally, 45:1 to 45:20
Abandonment, 45:18
Adoption, 45:12
Alimony, 45:1
Appeal from final order of divorce,

45:5
Assets, division of, 45:6
Attorneys’ fees, 45:15

DIVORCE—Cont’d
Caregiver’s Consent Act, 45:19
Child support, 45:1, 45:4
Custody of children

generally, 45:2
for detailed treatment see index

heading CUSTODY OF CHILDREN

relocation of parent, 45:21
De facto marriage, change of circum-

stances and spousal support,
45:9

Expert witness fees, 45:15
Grandparents

preference status, 45:17
visitation rights, 45:11

Grounds for divorce, 45:7
Laches in seeking child support, 45:4
Paternity, establishment of, 45:8
Prenuptial agreements, 45:10
Primary residential parent, obligation

of, 45:20
Psychological parent, 45:3
Relocation of parent, 45:21
Rules of Practice and Procedure for

Family Court, Rule 28(a), 45:16
Separation agreements, 45:13
Statute of limitations for enforcement

of judgment, 45:14

DNA TESTING
Criminal trials, 4:45

DOCUMENTARY EVIDENCE
Generally, 23:1 to 23:14
Affidavits, hospital records, 23:9
Authentication, 23:3, 23:6
Autopsies, 23:11
Best evidence rule, 23:6, 23:7
Breath test machines, maintenance

and certification records of,
23:14

Copies, hospital records, 23:9
Criminal history records, 23:12
Freedom of Information Act, 23:13
Functions of court and jury, 23:8
Hospital records

copies and affidavits, admissibility
of, 23:9
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DOCUMENTARY EVIDENCE
—Cont’d

Hospital records—Cont’d
personal attendance of custodian,

23:10
Maintenance and certification records

of breath test machines, 23:14
Medical examiner, autopsies, 23:11
Ordinances and statutes, 23:4
Personal attendance of custodian of

hospital records, 23:10
Presumption of authentication, 23:3
Procedure for offer and admission,

23:2
Public records and documents,

presumption of authentication,
23:3

Secondary evidence, 23:7
Statutes and ordinances, 23:4
Subscribing witness, testimony of,

23:5

DOUBLE JEOPARDY
Criminal trials, 4:13

DRIVING UNDER INFLUENCE
Administrative practices and

procedures, time requirement
limitation in DUI not
jurisdictional, 48:4

Horizontal gaze nystagmus test, crim-
inal trials, 4:33

DRUGS AND NARCOTICS
Confessions, 29:9

DUE PROCESS
Civil rights, 44:8
Criminal trials, 4:51

DURESS
Criminal trials, 4:11

EARNING CAPACITY
Damages, impairment of earning

capacity, 35:15

EARNINGS
Damages, lost earnings, 35:10

EAVESDROPPING
Search and seizure, 30:29

EDUCATION
See index heading SCHOOLS AND

EDUCATION

EGGSHELL INSTRUCTIONS
Instructions to jury, 37:25

EMERGENCY DOCTRINE
Search and seizure, warrants, 30:12

EMINENT DOMAIN
View by jury, 26:4

EMOTIONAL DISTRESS
Damages, 35:14

EMPLOYMENT
Burden of proof, employer’s deliber-

ate intent, 9:16
Civil rights

generally, 44:1 to 44:20
for detailed treatment see index

heading CIVIL RIGHTS

Damages, estate damages for death in
deliberate intent, 35:46

Workers’ compensation. See index
heading WORKERS’ COMPENSATION

ENDORSEMENT
Judgments, 40:2

ENJOYMENT OF LIFE
Damages, loss of enjoyment, 35:16

ENTRAPMENT
Generally, 4:10
Burden of proof, 9:10

ENTRY
Judgments, 40:2

ERRONEOUS INSTRUCTIONS
Instructions to jury, 37:24

EVIDENCE AND WITNESSES
Generally, 10:1 to 10:5, 11:1 to

11:15
Admissions

generally, 28:1 to 28:18
for detailed treatment see index

heading ADMISSIONS

Adverse witness or person, calling as
witness, 13:7
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EVIDENCE AND WITNESSES
—Cont’d

Analyses
generally, 22:1 to 22:10
for detailed treatment see index

heading TESTS, ANALYSES AND

EXPERIMENTS

Answers by witnesses
objection, effect of answer prior to,

32:3
requirements, 13:9

Attorneys
competency as witness, 1:10, 12:8
misconduct in examination of wit-

nesses, 13:8
Authentication. See index heading

AUTHENTICATION

Broadcasting of testimony, 11:13
Burden of proof

generally, 9:1 to 9:19
for detailed treatment see index

heading BURDEN OF PROOF

Children, competency as witness,
12:3

Chiropractors, competency as wit-
ness, 12:9

Circumstantial evidence
generally, 31:1 to 31:14
for detailed treatment see index

heading CIRCUMSTANTIAL EVI-
DENCE

Civil rights, 44:16
Closing arguments, disparaging

remarks regarding witnesses,
36:12

Compensation of witnesses, 11:9
Competency of witnesses

generally, 12:1 to 12:10
attorneys, 1:10, 12:8
children, 12:3
chiropractors, 12:9
defendants, 12:6
felons, 12:2
insane or mentally deficient wit-

nesses, 12:4
judges, 12:8
jurors, 12:7
objections, time for, 12:10
spouses, 12:5

EVIDENCE AND WITNESSES
—Cont’d

Conferring with witness on stand,
11:7

Confessions
generally, 29:1 to 29:18
for detailed treatment see index

heading CONFESSIONS

Continuance due to failure of witness
to attend, 11:4

Convicts as witnesses, 11:2
Criminal trials. See index heading

CRIMINAL TRIALS

Cross-examination
generally, 14:1 to 14:8
for detailed treatment see index

heading CROSS-EXAMINATION

Dead Man’s Act
generally, 17:1 to 17:6
for detailed treatment see index

heading DEAD MAN’S ACT

Defendants, competency as witness,
12:6

Demonstrative evidence
generally, 21:1 to 21:15
for detailed treatment see index

heading REAL AND DEMONSTRA-
TIVE EVIDENCE

Documentary evidence
generally, 23:1 to 23:14
for detailed treatment see index

heading DOCUMENTARY EVIDENCE

Examination of witnesses, generally,
13:1 to 13:15

Exceptional circumstances, objec-
tions, 32:11

Exclusion of relevant evidence, 13:3
Exclusion of witnesses, 11:10
Excusing of proof before or during

trial, 10:1, 10:2
Experiments

generally, 22:1 to 22:10
for detailed treatment see index

heading TESTS, ANALYSES AND

EXPERIMENTS

Expert evidence
generally, 25:1 to 25:25
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EVIDENCE AND WITNESSES
—Cont’d

Expert evidence—Cont’d
for detailed treatment see index

heading EXPERT AND OPINION

EVIDENCE

Facts, proof of, generally, 10:1 to
10:5

Felons, competency as witness, 12:2
First-hand knowledge of witnesses,

13:10
Flight, permissible to common on as

evidence of guilt, 37:39
Formal exceptions, 32:8
Form and content of questions on

direct examination, 13:4
Foundation. See index heading

FOUNDATION

Harassment of witnesses, 11:6
Hearsay evidence

generally, 27:1 to 27:8
for detailed treatment see index

heading HEARSAY EVIDENCE

Immunity for witness, 11:15
Impeachment of witnesses

generally, 16:1 to 16:16
for detailed treatment see index

heading IMPEACHMENT OF WIT-
NESSES

Influencing of witnesses, 11:6
In limine motions, objections, 32:10
Insane persons, competency as wit-

ness, 12:4
Inspection of person of accused or

witness, 13:15
Instruction to disregard, 32:4
Interpreter, use of, 11:12
Interviewing of witnesses, 11:8
Introduction of same evidence, objec-

tions, 32:7
Introduction of testimony at later

stage, order of proof, 8:5
Judges as witnesses, 11:14, 12:8
Judicial notice

generally, 19:1 to 19:4
for detailed treatment see index

heading JUDICIAL NOTICE

Jurors, competency as witness, 12:7
Leading questions, 13:4, 13:6

EVIDENCE AND WITNESSES
—Cont’d

Mentally deficient persons,
competency as witness, 12:4

Methods for proving of facts, 10:3
Non-party witness, failure to call,

37:38
Objections

generally, 32:1 to 32:11
answer prior to objection, effect of,

32:3
competency of witnesses, 12:10
exceptional circumstances, 32:11
formal exceptions, 32:8
in limine motions, 32:10
instruction to disregard, 32:4
introduction of same evidence,

32:7
need for objection, 32:1
planting of error, 32:6
ruling on objection, 32:4
timeliness, 32:2
variance between pleadings and

proof, 32:9
vouching record and offer of proof,

32:5
waiver, 32:6, 32:7

Opinion evidence
generally, 25:1 to 25:25
for detailed treatment see index

heading EXPERT AND OPINION

EVIDENCE

Order of proof
generally, 2:13, 2:14, 8:1 to 8:5
introduction of testimony at later

stage, 8:5
production of evidence, order of,

8:2
rebuttal, 8:3
right to open and close, 8:1
surrebuttal, 8:4

Out-of-state witnesses, 11:3
Parol evidence

generally, 24:1 to 24:9
for detailed treatment see index

heading PAROL EVIDENCE

Planting of error, waiver of objection,
32:6
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EVIDENCE AND WITNESSES
—Cont’d

Presumptions
generally, 20:1 to 20:29
for detailed treatment see index

heading PRESUMPTIONS

Privileged communications
generally, 18:1 to 18:17
for detailed treatment see index

heading PRIVILEGED COM-
MUNICATIONS

Production of documents and objects,
11:5

Production of evidence. See index
heading PRODUCTION OF EVIDENCE

Real evidence
generally, 21:1 to 21:15
for detailed treatment see index

heading REAL AND DEMONSTRA-
TIVE EVIDENCE

Rebuttal evidence and witnesses
generally, 8:3
for detailed treatment see index

heading REBUTTAL EVIDENCE AND

WITNESSES

Recording of testimony, 11:13
Redirect examination

generally, 15:1 to 15:6
for detailed treatment see index

heading REDIRECT EXAMINATION

Refreshing recollection of witness,
13:5

Relevance of evidence, generally,
13:1 to 13:15

Right to open and close, 8:1
Ruling on objection, 32:4
Scientific experiments

generally, 22:1 to 22:10
for detailed treatment see index

heading TESTS, ANALYSES AND

EXPERIMENTS

Self-incrimination
generally, 13:11 to 13:14
for detailed treatment see index

heading SELF-INCRIMINATION

Spoliation of evidence. See index
heading SPOLIATION OF EVIDENCE

Spouses, competency as witness,
12:5

EVIDENCE AND WITNESSES
—Cont’d

Stipulations
generally, 10:4
construction and enforcement,

10:5
Summons of witnesses, 11:1
Suppression of evidence. See index

heading SUPPRESSION OF EVIDENCE

Surrebuttal, 8:4
Swearing of witnesses, 11:11
Tests

generally, 22:1 to 22:10
for detailed treatment see index

heading TESTS, ANALYSES AND

EXPERIMENTS

Timeliness of objections, 32:2
Variance between pleadings and

proof, 32:9
View by jury, 26:6
Vouching record and offer of proof,

32:5
Waiver of objections, 32:6, 32:7
Witnesses, generally, 11:1 to 11:15
Witness summary list, form, 41:3

EXAMINATION OF WITNESSES
Generally, 13:1 to 13:15
For detailed treatment see index

heading EVIDENCE AND WITNESSES

EXCEPTIONS
Jury trial, 6:17

EXCLUSION OF WITNESSES
Generally, 11:10

EXEMPLARY DAMAGES
Generally, 35:8, App. 35A
For detailed treatment see index

heading PUNITIVE DAMAGES

EXHIBITS
Form, exhibit list, 41:2

EXIGENT CIRCUMSTANCES
Search and seizure, 30:23

EXPENSES
See index heading COSTS AND EXPENSES
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EXPERIMENTS
Generally, 22:1 to 22:10
For detailed treatment see index

heading TESTS, ANALYSES AND

EXPERIMENTS

EXPERT AND OPINION
EVIDENCE

Generally, 25:1 to 25:26
Adult protective services caseworker,

immunity of, 25:26
Basis of expert testimony, 25:5
Common knowledge, medical mal-

practice, 25:19
Compensation of expert witnesses

generally, 25:9
contingency contracts, 25:10
divorce cases, 45:15
indigent persons, criminal cases,

25:11
Contingency contracts, 25:10
Court-appointed experts, 25:8
Criminal cases

generally, 25:17
indigent persons, 25:11

Disclosure of facts or data underlying
expert opinion, 25:6

Disqualification of experts, 25:20
Divorce, fees, 45:15
Effect of expert testimony, 25:12
Foundation, 25:4
Handwriting, 25:14
Immunity of adult protective services

caseworker, 25:26
Immunity of expert witness, 25:23
Indigent persons, criminal cases,

25:11
Lay witnesses, generally, 25:1
Learned intermediary doctrine, 25:25
Medical experts, proximate cause,

25:15
Medical malpractice

generally, 25:18
common knowledge, 25:19

Proximate cause, 25:15, 25:21
Real estate appraisers, 25:16
Sexual harassment, 25:22
Two schools of thought, 25:3
Ultimate issue, 25:7

EXPERT AND OPINION
EVIDENCE—Cont’d

Weight of expert testimony, 25:13
Work product doctrine, 25:24

EXPUNGEMENT
Securities litigation, 47:26

EXTRADITION
Search and seizure, 30:35

EXTRAORDINARY REMEDIES
Generally, 46:1 to 46:4
Habeas corpus, 46:2
Mandamus, 46:3
Prohibition, 46:1

FAMILY AND RELATIVES
Attorneys, familial relationship of

defense counsel to victim, 1:13
Children and minors. See index head-

ing CHILDREN AND MINORS

Husband and wife. See index heading
HUSBAND AND WIFE

FAMILY LAW
Divorce

generally, 45:1 to 45:20
for detailed treatment see index

heading DIVORCE

Motions, review of findings, 34:5

FEELINGS
Damages, injury to feelings, 35:14

FELONS
Competency as witness, 12:2
Firearm, felon in possession, 4:56

FIDUCIARIES
Securities litigation, stockbrokers as

fiduciaries, 47:27

FIREARMS
Felon in possession, 4:56
Tests, analyses and experiments,

capacity of child to fire pistol,
22:7

FIRST-HAND KNOWLEDGE
Witnesses, 13:10

FLIGHT
Admissions, 28:9
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FORMER JEOPARDY
Criminal trials, 4:13

FORMS
Generally, 41:1 to 41:6
Exhibit list, 41:2
Index to trial notebook, 41:4
Juror personal history questionnaire,

41:5
Pretrial checklist, 41:1
Voir dire proposed by defendant, 41:6
Witness summary list, 41:3

FORUM NONCONVENIENS
Generally, 2:18

FORUM SELECTION
Securities litigation, arbitration, 47:7

FOUNDATION
Expert testimony, 25:4
Impeachment of witnesses, 16:4

FRAUD AND DECEIT
Civil rights, fraudulent manipulation

regarding workers’ compensa-
tion claims, 44:6

Parol evidence, 24:8

FREEDOM OF INFORMATION
ACT

Documentary evidence, 23:13

FRONT END DAMAGES
Generally, 35:48

FRUIT OF POISONOUS TREE
DOCTRINE

Search and seizure, 30:4

GOLDEN RULE ARGUMENT
Closing arguments, damages, 36:9

GOOD FAITH
Search and seizure, 30:18

GOVERNMENT OFFICIALS
Qualified immunity, 43:1

GOVERNMENT SECRET
PRIVILEGE

Generally, 18:12

GRANDPARENTS
Divorce. See index heading DIVORCE

GROSS INTOXICATION DEFENSE
Instructions to jury, 37:35

HABEAS CORPUS
Generally, 46:2

HABIT
Circumstantial evidence, 31:4

HANDWRITING
Expert and opinion evidence, 25:14
Tests, analyses and experiments, 22:5

HARASSMENT
Witnesses, 11:6

HEALTH CARE PROVIDERS
See index heading PHYSICIANS AND

OTHER HEALTH CARE PROVIDERS

HEARINGS
See index heading TRIALS

HEARSAY EVIDENCE
Generally, 27:1 to 27:8
Availability of declarant, exceptions,

27:4, 27:5
Credibility of declarant, attack on or

support of, 27:7
Definition, 27:1
Exceptions, 27:4, 27:5
Hearsay within hearsay, 27:6
Rule against admissibility, 27:2
Search and seizure, warrant based

upon informants, 30:11
Statements which are not hearsay,

27:3

HORIZONTAL GAZE
NYSTAGMUS TEST

Criminal trials, 4:33

HOSPITALS
Criminal trials, hospitalization of

incarcerated person, 4:34
Damages, staffing and policies, 35:59
Documentary evidence. See index

heading DOCUMENTARY EVIDENCE

Presumptions, hospital records, 20:24
Privileged communications, hospital

review committee, 18:14
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HOSTILE WORK ENVIRONMENT
Civil rights, 44:2

HOT PURSUIT
Search and seizure, 30:23

HUMILIATION
Damages, 35:14

HUSBAND AND WIFE
Competency as witness, 12:5
Privilege communications, 18:6

ILLEGALITY
Parol evidence, 24:8

IMMUNITY
Adult protective services caseworker,

25:26
Expert witnesses, 25:23
Privileged communications, 18:5
Witness immunity, 11:15

IMPARTIALITY
Jury trial, 6:2

IMPEACHMENT OF VERDICT
Evidence of jurors, impeachment by,

39:8

IMPEACHMENT OF WITNESSES
Generally, 16:1 to 16:16
Bias, 16:7
Capacity, 16:8
Collateral issues, 16:2
Conviction of crime, 16:10
Exclusionary rule, 16:14
Foundation for impeachment, 16:4
Inducements to witnesses, disclosure

of, 16:15
Juvenile law enforcement records,

16:16
Limiting instructions, 16:11
Other crimes, wrongs or acts, 16:10
Own witness, impeachment of, 16:12
Prior inconsistent conduct, 16:6
Prior inconsistent statements or writ-

ings, 16:5
Rehabilitation, 16:13
Reputation for truthfulness, 16:9
Substantive evidence, distinguished,

16:3

IMPLIED MATTERS
Admissions, implication of admission

from conduct, 28:4

INACCURATE MATTERS
Instructions to jury, 37:9

INCAPACITY
See index heading CAPACITY AND

INCAPACITY

INCIDENTAL DAMAGES
Generally, 35:33

INCOMPLETE MATTERS
Instructions to jury, 37:9

INCONSISTENT MATTERS
Instructions to jury, 37:12

INCORRECT MATTERS
Instructions to jury, 37:9

INDEX
Trial notebook, 41:4

INDIGENT PERSONS
Expert and opinion evidence, crimi-

nal cases, 25:11

INDUCEMENTS TO WITNESSES
Impeachment of witnesses, disclosure

of inducements, 16:15

INEVITABLE DISCOVERY
Search and seizure, 30:15

INFANTS
See index heading CHILDREN AND

MINORS

INFERENCES
Generally, 20:4

INFLAMMATORY EVIDENCE
Real and demonstrative evidence,

21:9

INFLUENCING OF WITNESSES
Generally, 11:6

INFORMANTS
Privileged communications, 18:10
Search and seizure, warrant based

upon informants, 30:11
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IN LIMINE MOTIONS
Evidence and witnesses, objections,

32:10

INSPECTIONS
Person of accused or witness, 13:15

INSTRUCTIONS TO JURY
Generally, 37:1 to 37:38
Abstract instructions, 37:7
Adverse inferences, 37:29
Allen charge, 37:19
Already given instructions, 37:8
Amount sued for, reference to, 37:15
Argumentative instructions, 37:11
Assumption of existence of disputed

facts, 37:13
Binding instructions, 37:10
Cautionary instructions, 37:4
Character, 37:36
Closing arguments, 36:7
Comparative fault, 37:30
Conflicting instructions, 37:12
Contemporaneous objection, neces-

sity for, 37:16
Criminal trials, generally, 4:25
Curative instructions, 37:21
Disputed facts, assumption of exis-

tence of, 37:13
Duty of court to instruct, 37:2
Eggshell instructions, 37:25
Erroneous instructions, 37:24
Flight as evidence of guilt, permis-

sible to comment on, 37:39
Good character, 37:36
Gross intoxication defense, 37:35
Inaccurate instructions, 37:9
Incomplete instructions, 37:9
Inconsistent instructions, 37:12
Incorrect instructions, 37:9
Insanity, 37:22
Lesser included offenses, 37:28
Limiting instructions, 37:23
Manner of requesting instructions,

37:3
Mistake in judgment, 37:26
Multiple treatment methods, 37:27
Non-party witness, failure to call,

37:38

INSTRUCTIONS TO JURY—Cont’d
Objections to instructions, 37:6,

37:16
Oral instructions, 37:17
Order of instructions, 37:18
Other instructions, jury instructions

viewed with, 37:37
Power of court to instruct, 37:2
Presumptions, 20:5, 37:32
Published opinion, quoting from,

37:14
Punitive damages, 37:20
Redundant instructions, 37:11
Refusal of instruction by court,

grounds for, 37:6
Rhetorical instructions, 37:11
Scientific evidence, comment by

court on, 37:33
Spoliation of evidence, 37:34
Statute, quoting from, 37:14
Subpoena, failure to issue to witness,

37:31
Sufficiency of evidence to support

instructions, 37:7
Theory of case, instructions on each

party’s, 37:5
Time of requesting instructions, 37:3
Unclear instructions, 37:9
Written instructions, 37:17

INSURANCE
Admissions by insureds, 28:14
Liability insurance. See index head-

ing LIABILITY INSURANCE

INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

Damages, 35:34

INTEREST
Damages, 35:29
Judgments, 40:4

INTERPRETERS
Evidence and witnesses, 11:12

INTERVIEWS
Witnesses, 11:8

INTESTACY
Presumptions, 20:20
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INTIMIDATION
Jurors, 38:5

INTOXICATION
See index heading ALCOHOLIC BEVER-

AGES

INVENTORY SEARCHES
Search and seizure, 30:27

INVESTIGATIVE STOPS
Search and seizure, 30:17

INVOLUNTARY DISMISSAL
Motions, 3:5

IRREBUTTABLE PRESUMPTIONS
Generally, 20:2

JOINT FUNDS
Presumptions, 20:22

JOURNALISTIC PRIVILEGES
Generally, 18:11

JUDGES
Comments on evidence, 2:2
Powers and duties of trial judges, 2:3
Qualified immunity, 43:6
Questions by court, 15:6
Witnesses, 11:14, 12:8

JUDGMENT AS MATTER OF LAW
Generally, 40:10

JUDGMENT NOTWITHSTANDING
VERDICT

Generally, 40:6, 40:12
Motions, 34:2, 34:3

JUDGMENTS
Generally, 40:1 to 40:12
Amount of judgment, 40:3
Appeal., 40:7
Certified questions, 40:8
Clearly erroneous, 40:9
Costs, allowance of, 40:5
Criminal trials, 4:20
Declaratory judgments, 40:11
Definition, 40:1
Directed verdict. See index heading

DIRECTED VERDICT

Endorsement of judgment, 40:2

JUDGMENTS—Cont’d
Entry of judgment, 40:2
Interest on judgment, 40:4
Judgment as matter of law, 40:10
Judgment notwithstanding verdict

generally, 40:6, 40:12
for detailed treatment see index

heading JUDGMENT

NOTWITHSTANDING VERDICT

Rendition of judgment, 40:2

JUDICIAL ADMISSIONS
See index heading ADMISSIONS

JUDICIAL NOTICE
Generally, 19:1 to 19:4
Matters which may be judicially

noticed, generally, 19:2
Purpose and effect, 19:1
Scientific facts, well-documented

facts, court records and deci-
sions, 19:4

Statutes, ordinances, rules and
regulations, 19:3

JUDICIAL PRIVILEGE
Deliberative

privileged communications, 18:18

JURISDICTION
Administrative practices and

procedures, time requirement
limitation in DUI not
jurisdictional, 48:4

JURY TRIAL
Generally, 6:1 to 6:27
Alternate jurors, 38:10
Biased jurors, 38:11
Bribery of jurors, 38:5
Cause, challenges for, 6:13
Challenges and voir dire

generally, 6:11 to 6:13
cause, challenges for, 6:13
form, voir dire proposed by

defendant, 41:6
peremptory challenges, number of,

6:12, 38:12
Communications with jury or jurors,

6:20, 6:21, 38:4
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JURY TRIAL—Cont’d
Conduct of jury, generally, 6:19, 38:1

to 38:12
Confessions, role of jury, 29:18
Contempt, 5:4
Criminal prosecutions, right to jury,

6:4
Deliberation, matters for, 6:23
Discharge of jury, 6:24
Disclosure by juror of knowledge of

facts in issue, 38:2
Disqualification, rules for, 6:14
Drawing of jurors, generally, 6:7 et

seq.
Examination of jurors, 6:15
Exceptions and objections, 6:17
Experiments, conduct by jurors, 38:7
Forms

juror personal history question-
naire, 41:5

voir dire proposed by defendant,
41:6

Impartial jury, right to, 6:2
Instructions to jury

generally, 37:1 to 37:39
for detailed treatment see index

heading INSTRUCTIONS TO JURY

Intimidation of jurors, 38:5
Jury room, items taken by jury into,

38:9
List of jurors, 6:8
Newspaper accounts of trial, reading

by jurors, 38:6
Objections and exceptions, 6:17
Outside sources of information, 38:7
Panel of jurors, 6:9
Peremptory challenges, number of,

6:12, 38:12
Personal history questionnaire, form,

41:5
Qualifications of jurors, 6:6
Rejection of jurors, 6:16
Right to jury

generally, 6:1 to 6:5
civil cases, 6:5
criminal prosecutions, 6:4
impartial jury, 6:2

JURY TRIAL—Cont’d
Selection of jurors, generally, 6:7 et

seq.
Separation of jury, 6:22, 38:8
Special juries, 6:25
Summoning of jurors, generally, 6:7

et seq.
Swearing of jury, 6:18
Threats to jurors, 38:5
Venue, change of, 6:27
Verdicts

generally, 39:1 to 39:13
for detailed treatment see VERDICTS

View by jury
generally, 6:26, 26:1 to 26:6
for detailed treatment see index

heading VIEW BY JURY

Voir dire. See ‘‘Challenges and voir
dire’’ in this heading

Witness, competency of juror as,
12:7

Writ, securing attendance by, 6:10

KNOW YOUR CUSTOMER RULE
Securities litigation, 47:24

LACHES
Child support, 45:4

LAWYERS
Generally, 1:1 to 1:20
For detailed treatment see index

heading ATTORNEYS

LEADING QUESTIONS
Evidence and witnesses, 13:4, 13:6

LEARNED INTERMEDIARY
DOCTRINE

Generally, 25:25

LEMON LAW
Damages, 35:35

LESSER INCLUDED OFFENSES
Instructions to jury, 37:28

LETTERS
Admissions, failure to reply to letter,

28:8

LIABILITY INSURANCE
Circumstantial evidence, 31:10

TRIAL HANDBOOK FOR WEST VIRGINIA LAWYERS

Index-22



LIABILITY INSURANCE—Cont’d
Closing arguments, 36:13

LIBEL
Qualified immunity, 43:7

LIE DETECTOR TESTS
Tests, analyses and experiments, 22:3

LIENS
Attorneys’ fees, 1:18

LIMITATION OF ACTIONS
See index heading STATUTES OF LIMITA-

TION

LIMITING INSTRUCTIONS
Impeachment of witnesses, 16:11
Instructions to jury, 37:23

LIQUIDATED DAMAGES
Contract, breach of, 35:25

LISTENING DEVICES
Search and seizure, 30:29

LUGGAGE AND OTHER
CONTAINERS

Search and seizure, 30:26

LUSTFUL DISPOSITION
Circumstantial evidence, 31:14

MAGISTRATE COURTS
Generally, 2:19
Criminal trials, appeals, 4:8

MAIL AND MAILING
Presumptions, 20:11, 20:25

MAINTENANCE RECORDS
Breath test machines, maintenance

and certification records of,
23:14

MALICE
Criminal trials, 4:40

MALPRACTICE
Legal malpractice, 1:19
Medical malpractice. See index head-

ing MEDICAL MALPRACTICE

MANDAMUS
Generally, 46:3

MAPS
Real and demonstrative evidence,

21:10

MEDIATION
Generally, 42:1 to 42:3
Enforcement of agreement, 42:2
Parties, 42:3

MEDICAL EXAMINERS
Documentary evidence, autopsies,

23:11

MEDICAL EXPENSES
Damages, 35:11, 35:45

MEDICAL EXPERTS
Proximate cause, 25:15

MEDICAL MALPRACTICE
Damages, 35:47
Dead Man’s Act, 17:6
Expert and opinion evidence

generally, 25:18
for detailed treatment see index

heading EXPERT AND OPINION

EVIDENCE

MEDICAL MONITORING
Damages, 35:36

MEDICAL NECESSITY
Criminal trials, 4:27

MENTAL ANGUISH
Damages, 35:14

MENTAL HEALTH
PROFESSIONALS

Qualified immunity, 43:5

MENTALLY DEFICIENT
PERSONS

See index heading CAPACITY AND

INCAPACITY

‘‘MERCY PHASE’’ PROCEEDING
Criminal trials, 4:47

MINORS
See index heading CHILDREN AND

MINORS

MIRANDA RIGHTS
Criminal trials, 4:52
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MISREPRESENTATION
See index heading FRAUD AND DECEIT

MISTAKES
Instructions to jury, mistake in judg-

ment, 37:26
Parol evidence, 24:8

MISTRIALS
Generally, 33:1 to 33:5
Criminal trials, 4:24, 33:3
Grounds, 33:2
Nature, 33:1
Time for motion, 33:4
Waiver of error by failure to move,

33:5

MITIGATION OF DAMAGES
Generally, 35:7

MOTION PICTURES
Real and demonstrative evidence,

21:6

MOTIONS
Generally, 3:1 to 3:12, 34:1 to 34:6
Acquittal, judgment of, 34:4
Alteration or amendment of judg-

ment, 39:11
Continuances, 3:1, 3:3
Criminal trials, 3:6, 4:7, 4:19
Default judgments, 3:7, 3:8
Directed verdict, 34:2, 34:3
Dismissal, 3:4 to 3:6, 3:11
Educational employees grievance

board, 34:6
Family law and review of findings,

34:5
Health care providers, pre-suit notice

of claim, 3:12
Involuntary dismissal, 3:5
Judgment notwithstanding the

verdict, 34:2, 34:3
Mistrials

generally, 33:1 to 33:5
for detailed treatment see index

heading MISTRIALS

Sanctions, 3:10
Search and seizure, suppression

motion, 30:32

MOTIONS—Cont’d
Securities litigation, arbitration, 47:2,

47:11
Setting aside default judgments, 3:8
Summary judgments, 3:9, 34:1
Trial motions, generally, 3:2 et seq.
Voluntary dismissal, 3:4

MOTOR VEHICLES
Accidents, postmortem blood tests,

22:8
Administrative practices and

procedures, time requirement
limitation in DUI not
jurisdictional, 48:4

Driving under influence. See index
heading DRIVING UNDER INFLUENCE

Lemon law, damages, 35:35
Search and seizure, 30:20

MULTIPLE TREATMENT
METHODS

Instructions to jury, 37:27

NATIONAL ORIGIN
DISCRIMINATION

Generally, 44:18

NEGLIGENCE
Presumptions, 20:21

NEW MATTER
Closing arguments, 36:6

NEWSPAPERS
Accounts of trial, reading by jurors,

38:6

NEW TRIAL
Generally, 4:19
Setting aside verdict, 39:10

NO KNOCK ENTRY
Search and seizure, 30:13

NOMINAL DAMAGES
Generally, 35:3

OBJECTIONS
Closing arguments, 36:15
Evidence and witnesses

generally, 32:1 to 32:11

TRIAL HANDBOOK FOR WEST VIRGINIA LAWYERS

Index-24



OBJECTIONS—Cont’d
Evidence and witnesses—Cont’d

for detailed treatment see index
heading EVIDENCE AND WIT-
NESSES

Instructions to jury, 37:6, 37:16
Jury trial, 6:17
Verdict, form of, 39:2, 39:3

OBSTRUCTION OF JUSTICE
Admissions, 28:6

OCCUPATIONAL SAFETY AND
HEALTH ADMINISTRATION

Presumptions. See index heading
PRESUMPTIONS

OFF-DUTY POLICE OFFICER
Search and seizure, 30:34

OFFER OF JUDGMENT COSTS
Verdicts, 39:13

OFFERS TO COMPROMISE
Circumstantial evidence, 31:6

OPEN FIELDS DOCTRINE
Search and seizure, 30:5

OPENING STATEMENTS
Dismissal as result of opening state-

ment, 7:2
Purpose, 7:1

ORAL MATTERS
Instructions to jury, 37:17
Parol evidence

generally, 24:1 to 24:9
for detailed treatment see index

heading PAROL EVIDENCE

ORDER OF INSTRUCTIONS
Instructions to jury, 37:18

ORDER OF PROOF
Generally, 2:13, 2:14, 8:1 to 8:5
For detailed treatment see index

heading EVIDENCE AND WITNESSES

ORDINANCES
Documentary evidence, 23:4
Judicial notice, 19:3

OTHER CRIMES, WRONGS OR
ACTS

Impeachment of witnesses, 16:10

OUT-OF-STATE WITNESSES
Generally, 11:3

PAIN AND SUFFERING
Closing arguments, 36:10
Damages, 35:12

PARENTAL CONSORTIUM
Damages, loss of consortium, 35:19

PAROLE
Criminal trials, 4:55

PAROL EVIDENCE
Generally, 24:1 to 24:9
Accident, 24:8
Applicability of rule, 24:2
Consideration, insufficiency of, 24:8
Contracts, ambiguity, 24:3
Exceptions to rule, 24:6
Fraud, 24:8
Illegality, 24:8
Limitations of rule, 24:6
Mistake, 24:8
Sales, Uniform Commercial Code,

24:5
Subsequent parol, distinct and collat-

eral agreements, 24:7
Uniform Commercial Code, 24:4,

24:5
Waiver, 24:9

PARTIES
Mediation, 42:3

PATERNITY
Divorce, 45:8

PEER REVIEW PRIVILEGE
Generally, 18:13

PENALTIES
Civil contempt, 5:6
Damages, breach of contract, 35:25
Motions, 3:10

‘‘PER DIEM’’ FORMULA
Closing arguments, damages, 36:10
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PEREMPTORY CHALLENGES
Jury trial, 6:12, 38:12

PERMISSION
Search and seizure, 30:21, 30:22

PERSONAL PROPERTY
Damages, 35:26, 35:39

PERSONAL QUALIFIED
PRIVILEGE

Generally, 18:15

PHOTOGRAPHS
Real and demonstrative evidence,

21:7

PHYSICAL DEMONSTRATIONS
Real and demonstrative evidence,

21:11

PHYSICIANS AND OTHER
HEALTH CARE PROVIDERS

Chiropractors, competency as wit-
ness, 12:9

Hospitals. See index heading
HOSPITALS

Medical malpractice. See index head-
ing MEDICAL MALPRACTICE

Mental health professionals, qualified
immunity, 43:5

Motions, pre-suit notice of claim,
3:12

Physician-patient privilege, 18:9
Presuit notice of claim, 2:21

PISTOLS
Tests, analyses and experiments,

capacity of child to fire pistol,
22:7

PLAIN ERROR
Criminal trials, 4:54

PLAIN VIEW
Search and seizure, 30:19

PLEADINGS
Criminal trials, 4:7

PLEAS
Criminal trials, 4:6

POLITICAL SUBDIVISIONS
Qualified immunity

generally, 43:3
for detailed treatment see index

heading QUALIFIED IMMUNITY

POLLING OF JURY
Verdicts, 39:9

POLYGRAPH TESTS
Tests, analyses and experiments, 22:3

POOR PERSONS
Expert and opinion evidence, crimi-

nal cases, 25:11

POSTTRIAL MOTIONS
Criminal trials, 4:19

PREDECESSORS IN TITLE
Admissions, 28:16

PREEXISTING INJURY
Damages, 35:50

PREHEARING CONFERENCE
Securities litigation, arbitration,

47:14

PREJUDICE
See index heading BIAS OR PREJUDICE

PRENUPTIAL AGREEMENTS
Divorce, 45:10

PRESUMPTIONS
Generally, 20:1 to 20:29
All people are sane, 20:23
Competency of grantor, 20:19
Conflicting presumptions, 20:6
Constitutionality of statute, 20:16
Continuation of existing facts, 20:15
Custody of children, 20:14
Death, presumption after absence for

seven years, 20:9
Debt, payment of, 20:17
Documentary evidence, authentica-

tion, 23:3
Hospital records, 20:24
Inferences, 20:4
Instructions concerning presump-

tions, 20:5, 37:32
Intestacy, 20:20
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PRESUMPTIONS—Cont’d
Intoxication based on alcoholic

content applied, 20:12
Irrebuttable presumptions, 20:2
Joint funds, 20:22
Law, knowledge of, 20:10
Mail and mailing, 20:11, 20:25
Natural consequences of act intended,

20:13
Nature, 20:1
Negligence, 20:21
Occupational Safety and Health

Administration
duty of safety, 20:29
regulation, violation of, 20:26

Property, possession of, 20:18
Public service commission, violation

of rules and regulations as prima
facie negligence, 20:28

Rebuttable presumptions and rebut-
ting presumptions, 20:3, 20:7

Res ipsa loquitur, 20:8
Sanity, 20:23
Spoliation of evidence, 20:27

PRETRIAL PROCEDURE
Admissions, false pretrial statements,

28:10
Forms, pretrial checklist, 41:1
Real and demonstrative evidence,

21:15

PREVIOUS CRIMES
Circumstantial evidence, 31:11

PREVIOUS INJURIES
Damages, aggravation of injuries,

35:21

PRIMA FACIE CASES
Burden of proof, 9:3

PRINCIPAL AND AGENT
Admissions, agents with authority to

speak, 28:11, 28:12

PRIOR ACCIDENTS
Circumstantial evidence, 31:7, 31:8

PRIOR INCONSISTENT
CONDUCT

Impeachment of witnesses, 16:6

PRIOR INCONSISTENT
STATEMENTS OR WRITINGS

Impeachment of witnesses, 16:5

PRISON INMATES
Workers’ compensation, 35:52

PRISON OFFICERS
Civil rights, property rights, 44:11

PRIVILEGED
COMMUNICATIONS

Generally, 18:1 to 18:17
Apex-deposition rule, 18:17
Associations, etc., 18:3
Attorney-client privilege, 18:7
Clergyman-penitent privilege, 18:8
Corporations, etc., 18:3
Criminal trial, production of

privileged statement in, 18:16
Government secret privilege, 18:12
Hospital review committee, 18:14
Husband-wife privilege, 18:6
Immunity statute, 18:5
Informant privilege, 18:10
Journalistic privileges, 18:11
Judicial deliberative privilege, 18:18
Nature, 18:1
Peer review privilege, 18:13
Personal qualified privilege, 18:15
Physician-patient privilege, 18:9
Self-incrimination, 18:2
Waiver, 18:4

PROBABLE CAUSE
Search and seizure, warrants, 30:7

PROBATION
Criminal trials, 4:21

PRODUCTION OF DOCUMENTS
AND OBJECTS

Generally, 11:5

PRODUCTION OF EVIDENCE
Admissions, failure regarding pro-

duction, 28:5
Order of proof, 8:2

PROFITS
Damages, lost profits, 35:24
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PROHIBITION
Generally, 46:1

PROPERTY RIGHTS
Civil rights. See index heading CIVIL

RIGHTS

PROSECUTING ATTORNEYS
Disqualification when formerly acted

as defense attorney, 1:14
Obligations of prosecutor, 4:4

PRO SE DEFENDANTS
Criminal trials, 4:2

PROXIMATE CAUSE
Expert and opinion evidence, 25:15,

25:21

PROXIMATE DAMAGES
Tort cases, 35:5

PSYCHOLOGICAL PARENTS
Divorce, 45:3

PUBLICITY
Attorneys, trial publicity, 1:9

PUBLIC LANDS
Qualified immunity, political subdivi-

sions, 43:4

PUBLIC OFFICERS AND
EMPLOYEES

Civil rights, hearing prior to dis-
charge, 44:7

PUBLIC RECORDS AND
DOCUMENTS

Presumption of authentication, 23:3

PUBLIC SERVICE COMMISSION
Presumptions, violation of rules and

regulations as prima facie
negligence, 20:28

PUNITIVE DAMAGES
Generally, 35:8, App. 35A
Instructions to jury, 37:20

QUALIFIED IMMUNITY
Generally, 43:1 to 43:8
Blood tests, administers of, 43:2
Defamation, 43:7
Government officials, 43:1

QUALIFIED IMMUNITY—Cont’d
Judicial immunity, 43:6
Mental health professionals, 43:5
Parental immunity, 43:8
Political subdivisions

generally, 43:3
roads, bridges, streets, sidewalks,

public grounds, etc., 43:4
Prosecutorial immunity, 43:9
Roads, bridges, streets, sidewalks,

public grounds, etc., political
subdivisions, 43:4

QUESTIONS OF LAW AND FACT
Generally, 2:15

RADAR
Tests, analyses and experiments, 22:9

RAILROADS
Tests, analyses and experiments,

distance required to stop, 22:2

RAPE AND OTHER SEX
OFFENSES

Burden of proof, 9:19
Circumstantial evidence, past

conduct, 31:12
Victim, cross-examination, 4:48

REAL AND DEMONSTRATIVE
EVIDENCE

Generally, 21:1 to 21:15
Authentication of evidence, 21:3
Blackboards, 21:10
Diagrams, 21:10
Experiments, 21:5
Inflammatory evidence, 21:9
Maps, 21:10
Motion pictures, 21:6
Photographs, 21:7
Physical demonstrations, 21:11
Pretrial procedure, 21:15
Relevancy requirement, 21:2
Spoliation of evidence, 21:14
Tape recordings, 21:13
Videotapes, 21:6
View by jury, 21:12
X-rays, 21:8
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REAL ESTATE APPRAISERS
Expert and opinion evidence, 25:16

REAL PROPERTY
Damages, 35:27

REASONABLE
ACCOMMODATIONS

Civil rights, 44:14

REBUTTABLE PRESUMPTIONS
AND REBUTTING
PRESUMPTIONS

Generally, 20:3, 20:7

REBUTTAL EVIDENCE AND
WITNESSES

Generally, 8:3
Criminal trials, failure of prosecutor

to disclose, 4:42

RECOMMENDATIONS
Securities litigation, arbitration, 47:5

RECORDS AND RECORDING
Breath test machines, maintenance

and certification records of,
23:14

Testimony, 11:13

RECROSS-EXAMINATION
Generally, 15:5

REDIRECT EXAMINATION
Generally, 15:1 to 15:6
Court, questions by, 15:6
Explanation and correction of

testimony, 15:3
Form and control of questions, 15:2
Recross-examination, 15:5
Rehabilitation, 15:4
Scope of examination, 15:1

REDUNDANT MATTERS
Instructions to jury, 37:11

REFRESHING RECOLLECTION
Witnesses, 13:5

REHABILITATION
Impeachment of witnesses, 16:13

REJECTION
Jurors, 6:16

RELEVANCE
Evidence and witnesses

generally, 13:1 to 13:15
for detailed treatment see index

heading EVIDENCE AND WIT-
NESSES

REMOTE DAMAGES
Generally, 35:5, 35:6

RENDITION
Judgments, 40:2

REPEATED CONFESSIONS
Generally, 29:6

REPRESENTATIVES
Admissions, 28:15

REPUTATION
See index heading CHARACTER AND

REPUTATION

RES GESTAE
Circumstantial evidence, 31:13

RES IPSA LOQUITUR
Generally, 20:8

RESPONSIVE PLEADINGS
Securities litigation, arbitration,

47:10

RESTITUTION
Generally, 35:51

RETALIATION
Burden of proof, 9:17
Retaliatory discharge claims, 44:21

RETALIATORY DISCHARGE
Generally, 44:21

RETREAT
Criminal trials, inability to retreat,

4:39

REVIEW
See index heading APPEAL AND REVIEW

REVISION OF VERDICT
Generally, 39:4

RHETORICAL MATTERS
Instructions to jury, 37:11
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ROADS
Qualified immunity, political subdivi-

sions, 43:4

ROUTINE PRACTICES
Circumstantial evidence, 31:4

RULES AND REGULATIONS
Judicial notice, 19:3

SALES
Parol evidence, Uniform Commercial

Code, 24:5

SANCTIONS
See index heading PENALTIES

SANITY AND INSANITY
All people are sane, 20:23
Burden of proof, 9:9
Competency as witness, 12:4
Instructions to jury, 37:22
Presumptions, 20:23

SCHOOLS AND EDUCATION
Civil rights, property rights, 44:10
Educational employees grievance

board, motions, 34:6

SCIENTIFIC EVIDENCE
Instructions to jury, 37:33

SCIENTIFIC FACTS
Judicial notice, 19:4

SEALED VERDICTS
Generally, 39:7

SEARCH AND SEIZURE
Generally, 30:1 to 30:37
Abandoned property, 30:25
All persons warrant, 30:37
Arrest, search pursuant to lawful,

30:16
Automobile searches, 30:20
Briefcases and other containers,

30:26
Business premises, 30:28
Citizen’s arrest, 30:36
Confessions, illegal seizure of evi-

dence, 29:17
Consent, 30:21, 30:22
Curtilage, search beyond, 30:5

SEARCH AND SEIZURE—Cont’d
Damages for violation of, 35:58
Description of premises, warrants,

30:9
Description of property to be seized,

warrants, 30:10
Detainers, 30:35
Disposition of evidence obtained pur-

suant to warrant, 30:31
Emergency doctrine, warrants, 30:12
Exceptions to exclusionary rule, 30:2
Exigent circumstances, 30:23
Extent of protection, 30:3
Extradition, 30:35
Fruit of poisonous tree doctrine, 30:4
Good faith exception, 30:18
Hearing regarding admissibility of

evidence, 30:33
Hearsay, warrant based upon

informants, 30:11
Hot pursuit, 30:23
Inevitable discovery, 30:15
Informants, warrant based upon,

30:11
Inventory searches, 30:27
Investigative stops, 30:17
Listening devices, 30:29
Luggage and other containers, 30:26
No knock entry, 30:13
Off-duty police officer, arrest by,

30:34
Open fields doctrine, 30:5
Plain view, 30:19
Private individuals, search by, 30:24
Probable cause, warrants, 30:7
Protection of self or others, 30:23
Standing to invoke privilege against

unlawful search and seizure,
30:6

Stop and frisk searches, 30:17
Suppression motion, 30:32
Surgery, compelled, 30:30
Third person, consent of, 30:21
Voluntariness of consent, 30:22
Warrantless searches

generally, 30:14 to 30:29
abandoned property, 30:25
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SEARCH AND SEIZURE—Cont’d
Warrantless searches—Cont’d

arrest, search pursuant to lawful,
30:16

automobile searches, 30:20
briefcases, luggage and other

containers, 30:26
business premises, 30:28
consent, 30:21, 30:22
exigent circumstances, 30:23
good faith exception, 30:18
hot pursuit, 30:23
inevitable discovery, 30:15
inventory searches, 30:27
investigative stops, 30:17
listening devices, 30:29
plain view, 30:19
private individuals, search by,

30:24
protection of self or others, 30:23
stop and frisk searches, 30:17
third person, consent of, 30:21
voluntariness of consent, 30:22

Warrants
generally, 30:7 to 30:13
all persons, 30:37
contents of warrant and affidavit,

30:8
description of premises, 30:9
description of property to be

seized, 30:10
emergency doctrine, 30:12
informants, warrant based upon,

30:11
no knock entry, 30:13
probable cause, 30:7

SECONDARY EVIDENCE
Documentary evidence, 23:7

SECURITIES LITIGATION
Generally, 47:1 to 47:27
Arbitration

generally, 47:1 to 47:3
awards, 47:18
‘‘best execution’’ rule, 47:6
commencement, 47:8
compel, motion to, 47:2
discovery, 47:13

SECURITIES LITIGATION
—Cont’d

Arbitration—Cont’d
documents required for filing, 47:9
exceptions, 47:3
forum selection, 47:7
hearing, 47:16, 47:17
most common customer cases,

47:4
motions, 47:2, 47:11
order of hearing, 47:17
posthearing, 47:19
prehearing conference, 47:14
recommendations, 47:5
responsive pleadings, 47:10
selection of arbitrators, 47:12
twenty-day exchange, 47:15

‘‘Best execution’’ rule, arbitration,
47:6

Commencement of arbitration, 47:8
Computation of losses, 47:22
Damages, 35:43
Discovery, arbitration, 47:13
Documents required for filing,

arbitration, 47:9
Expungement, 47:26
Fiduciaries, stockbrokers as, 47:27
Forum selection, arbitration, 47:7
Hearings, arbitration, 47:16, 47:17
Know your customer rule, 47:24
Motions, arbitration, 47:2, 47:11
Order of hearing, arbitration, 47:17
Posthearing, arbitration, 47:19
Prehearing conference, arbitration,

47:14
Recommendations, arbitration, 47:5
Responsive pleadings, arbitration,

47:10
Selection of arbitrators, 47:12
Statute of limitations, 47:25
Suitability, 47:21 to 47:23
Twenty-day exchange, arbitration,

47:15
West Virginia Securities Law, 47:20

SELECTION OF ARBITRATORS
Securities litigation, 47:12
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SELECTION OF JURORS
Generally, 6:7 et seq.
For detailed treatment see index

heading JURY TRIAL

SELECTIVE PROSECUTION
Burden of proof, 9:11

SELF-DEFENSE
Generally, 4:17
Search and seizure, 30:23

SELF-INCRIMINATION
Generally, 13:11 to 13:14
Extent of privilege, 13:12
Persons who may invoke privilege,

13:13
Privileged communications, 18:2
Waiver of privilege, 13:14

SELF-SERVING DECLARATIONS
Admissions, 28:17

SENTENCE AND PUNISHMENT
Generally, 4:20, 4:30
For detailed treatment see index

heading CRIMINAL TRIALS

SEPARATION AGREEMENTS
Divorce, 45:13

SEPARATION OF JURY
Generally, 6:22, 38:8

SETTING ASIDE
Default judgments, 3:8
Verdicts, 39:10

SETTLEMENT
See index heading COMPROMISE AND

SETTLEMENT

SEX OFFENSES
See index heading RAPE AND OTHER SEX

OFFENSES

SEXUAL HARASSMENT
Expert and opinion evidence, 25:22

SIDEWALKS
Qualified immunity, political subdivi-

sions, 43:4

SILENCE
Confessions, 29:12

SIMILAR HAPPENINGS AND
TRANSACTIONS

Circumstantial evidence, 31:7, 31:8

SLANDER
Qualified immunity, 43:7

SLEEPING
Confessions while sleeping, 29:13

SOLICITATION
Attorneys, 1:2

SPECIAL DAMAGES
Tort cases, 35:4

SPECIAL INTERROGATORIES
Criminal trials, 4:32

SPECIAL JURIES
Generally, 6:25

SPECIAL VERDICTS AND
INTERROGATORIES

Generally, 39:5

SPECULATIVE DAMAGES
Generally, 35:6

SPOLIATION OF EVIDENCE
Instructions to jury, 37:34
Presumptions, 20:27
Real and demonstrative evidence,

21:14

SPONTANEOUS ADMISSIONS
Generally, 29:11

SPOUSES
See index heading HUSBAND AND WIFE

STANDING
Search and seizure, privilege against

unlawful search and seizure,
30:6

STATUTES
Documentary evidence, 23:4
Instructions to jury, 37:14
Judicial notice, 19:3

STATUTES OF LIMITATION
Civil rights, 44:20
Criminal trials, 4:26
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STATUTES OF LIMITATION
—Cont’d

Divorce, enforcement of judgment,
45:14

Securities litigation, 47:25

STOP AND FRISK
Search and seizure, 30:17

STREETS
Qualified immunity, political subdivi-

sions, 43:4

SUBPOENA
Instructions to jury, failure to issue to

witness, 37:31

SUBSCRIBING WITNESSES
Documentary evidence, 23:5

SUBSEQUENT REMEDIAL
MEASURES

Circumstantial evidence, 31:5

SUITABILITY
Securities litigation, 47:21 to 47:23

SUMMARY JUDGMENTS
Motions, 3:9, 34:1

SUMMONS
Witnesses, 11:1

SUPPORT OF CHILDREN
Generally, 45:1, 45:4

SUPPRESSION OF EVIDENCE
Criminal trials, 4:49
Search and seizure, motions, 30:32

SUPREME COURT
Administrative practices and

procedures, scope of review,
48:3

SURGERY
Search and seizure, 30:30

SURREBUTTAL
Evidence and witnesses, 8:4

SWEARING
Jury, 6:18
Witnesses, 11:11

TAPE RECORDINGS
Real and demonstrative evidence,

21:13

TEACHERS
Civil rights, property rights, 44:10

TESTS, ANALYSES AND
EXPERIMENTS

Generally, 22:1 to 22:10
Bloodstains, 22:4
Blood tests

generally, 22:8, 22:10
for detailed treatment see index

heading BLOOD TESTS

Breath tests
generally, 22:10
for detailed treatment see index

heading BREATH TESTS

Handwriting comparisons, 22:5
Jury trial, conduct by jurors, 38:7
Motor vehicle accidents, postmortem

blood tests, 22:8
Pistol, capacity of child to fire, 22:7
Polygraph results, 22:3
Radar, 22:9
Real and demonstrative evidence,

21:5
Train, distance required to stop, 22:2
Urine tests, 22:10
Vascar, 22:9
Vision, distance of distinct, 22:6

THEORY OF CASE
Instructions to jury, instructions on

each party’s theory, 37:5

THIRD PERSONS
Confessions of third persons, 29:15
Search and seizure, consent of third

persons to, 30:21
Third party administrator, limitation

of liability, 35:57
Witnesses, failure to call, 37:38

THREATS
Jurors, 38:5

TIME AND DATE
Administrative practices and

procedures, time requirement
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TIME AND DATE—Cont’d
limitation in DUI not
jurisdictional, 48:4

Closing arguments, 36:3
Evidence and witnesses, timeliness of

objections, 32:2
Instructions to jury, request for, 37:3
Mistrials, 33:4
Statutes of limitation. See index

heading STATUTES OF LIMITATION

Verdict, objections to form of, 39:2

TITLE
Admissions, predecessors in title,

28:16

TRAINS
Tests, analyses and experiments,

distance required to stop, 22:2

TRIALS
Generally, 2:1 to 2:21
Attorneys, trial preparation, 1:12
Bifurcation

civil cases, 2:9
criminal cases, 2:8

Class certification, 2:20
Closing arguments

generally, 36:1 to 36:21
for detailed treatment see index

heading CLOSING ARGUMENTS

Comments on evidence by judge, 2:2
Conduct of trial, generally, 2:1 to

2:21
Costs, assessment of, 2:4
Criminal trials

generally, 4:1 to 4:56
for detailed treatment see index

heading CRIMINAL TRIALS

Discovery, 2:5 to 2:7
Dismissal as result of opening state-

ment, 7:2
Evidence. See index heading EVIDENCE

Forum nonconveniens, 2:18
Health care providers, preceded

notice of claim, 2:21
Hearings

necessary elements, 2:10
preparation, requirements for, 2:11
procedural requirements, 2:12

TRIALS—Cont’d
Index to trial notebook, form, 41:4
Judges. See index heading JUDGES

Law and equity, procedural distinc-
tions abolished, 2:16

Magistrate trials, 2:19
Motions

generally, 3:1 to 3:12
for detailed treatment see index

heading MOTIONS

New trial. See index heading NEW

TRIAL

Opening statements. See index head-
ing OPENING STATEMENTS

Preparation for hearings, require-
ments for, 2:11

Questions of law and fact, 2:15
Venue, change of, 2:17, 6:27

TWENTY-DAY EXCHANGE
Securities litigation, arbitration,

47:15

TWO SCHOOLS OF THOUGHT
Expert and opinion evidence, 25:3

ULTIMATE ISSUE
Expert and opinion evidence, 25:7

UNANIMITY
Verdicts, 39:12

UNCERTAIN DAMAGES
Generally, 35:6

UNCLEAR INSTRUCTIONS
Instructions to jury, 37:9

UNIFORM COMMERCIAL CODE
Parol evidence, 24:4, 24:5

UNLIQUIDATED DAMAGES
Generally, 35:32

URINE
Tests, analyses and experiments,

22:10

VARIANCE BETWEEN
PLEADINGS AND PROOF

Generally, 32:9

VASCAR
Tests, analyses and experiments, 22:9
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VENUE
Change of venue, 2:17, 6:27
Jury trial, change of venue, 6:27

VERDICTS
Generally, 39:1 to 39:13
Amendment of verdict by court or

jury, 39:4
Construction of verdicts, 39:6
Criminal trials, 4:38
Directed verdict. See index heading

DIRECTED VERDICT

Grounds for objections to form of
verdict, 39:3

Impeachment of verdict by evidence
of jurors, 39:8

Judgment notwithstanding verdict.
See index heading JUDGMENT

NOTWITHSTANDING VERDICT

Motion to alter or amend judgment,
39:11

New trial, setting aside verdict, 39:10
Objections to form of verdict, 39:2,

39:3
Offer of judgment costs, 39:13
Polling of jury, 39:9
Revision of verdict by court or jury,

39:4
Sealed verdicts, 39:7
Setting aside verdict, 39:10
Special verdicts and interrogatories,

39:5
Time for objections to form of

verdict, 39:2
Unanimity of verdict, 39:12

VIABILITY OF CHILD
Damages, 35:31

VICTIMS
Burden of proof, victim testimony,

9:14
Restitution, 35:51

VIDEOTAPES
Real and demonstrative evidence,

21:6

VIEW BY JURY
Generally, 6:26, 26:1 to 26:6
Conduct of view, 26:5

VIEW BY JURY—Cont’d
Eminent domain, 26:4
Evidence, view as, 26:6
Expenses for conduct of view, 26:3
Real and demonstrative evidence,

21:12
Request for review, 26:2
Right to view seen, 26:1
Unauthorized views, 38:7

VISION
Tests, analyses and experiments,

distance of distinct vision, 22:6

VISITATION
Divorce, grandparents, 45:11

VOIR DIRE
Jury trial

generally, 6:11 to 6:13
for detailed treatment see index

heading JURY TRIAL

VOLUNTARINESS
Confessions, 29:4, 29:5
Search and seizure, consent, 30:22

VOLUNTARY DISMISSAL
Motions, 3:4

VOLUNTARY INTOXICATION
Criminal trials, 4:14

VOUCHING RECORD
Offer of proof, 32:5

WAIVER
Dead Man’s Act, 17:4
Evidence and witnesses, objections,

32:6, 32:7
Mistrials, waiver of error by failure to

move, 33:5
Parol evidence, 24:9
Privileged communications, 18:4

WARNINGS
Confessions, 29:8

WARRANTLESS SEARCHES
Generally, 30:14 to 30:29
For detailed treatment see index

heading SEARCH AND SEIZURE
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WARRANTS
Search and seizure

generally, 30:7 to 30:13, 30:37
for detailed treatment see index

heading SEARCH AND SEIZURE

WELL-DOCUMENTED FACTS
Judicial notice, 19:4

WHISTLEBLOWERS
Civil rights, 44:13
Damages, 35:41

WIFE AND HUSBAND
See index heading HUSBAND AND WIFE

WIRETAPPING
Search and seizure, 30:29

WITNESSES
Generally, 11:1 to 11:15
For detailed treatment see index

heading EVIDENCE AND WITNESSES

WORKERS’ COMPENSATION
Civil rights, fraudulent manipulation

regarding workers’ compensa-
tion claims, 44:6

Damages. See index heading DAMAGES

WORK PRODUCT DOCTRINE
Expert and opinion evidence, 25:24

WRITTEN INSTRUCTIONS
Instructions to jury, 37:17

WRONGFUL DISCHARGE
Civil rights, 44:12
Retaliatory discharge claims, 44:21

X-RAYS
Real and demonstrative evidence,

21:8

YOUNG ADULT OFFENDERS ACT
Criminal trials, 4:31
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