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12:26
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index
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12:28
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Generally, 12:24
Elements, 12:26
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12:25
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12:27
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Generally, 12:18
Injunctive actions, standing, 12:21
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Standing, 12:19 to 12:21
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ANTIFRAUD PROVISIONS
—Cont’d

Item 303 of Regulation S-K, 12:13
Jurisdictional means, 12:3
Justifiable reliance, 12:29
Knowledge of plaintiff, reliance,

12:29
Loss causation

Generally, 12:31
Class certification, 12:44
Criminal sentencing, 12:33
Pleading issues, 12:32

Management’s Discussion and Anal-
ysis (MD&A), misleading
disclosure under Rule 10b-5,
12:13

Manipulation, 12:42
Material misrepresentation or omis-

sion
Generally, 12:5 to 12:7
Bespeaks caution doctrine, 12:11
Corporate insiders, liability, 12:38
Correct, duty to, 12:7
Criminal actions, 12:40
Deception, 12:5
Disclose, duty to, 12:6
Forward-looking statements, 12:12
Item 303 of Regulation S-K, 12:13
Management’s Discussion and

Analysis (MD&A), 12:13
Materiality, 12:8
Merger negotiations, 12:10
Nondisclosure, 12:6
Outsiders, liability, 12:39
Regulation S-K, Item 303, 12:13
Safe harbor for forward-looking

statements, 12:12
SEC and criminal actions, 12:40
Silence, 12:6
Third-party entities, liability, 12:39
Update, duty to, 12:7

Materiality
Class certification, 12:43
Misrepresentation or omission,

12:8
Puffery, 12:9

Merger negotiations, 12:10

ANTIFRAUD PROVISIONS
—Cont’d

Nondisclosure
Material misrepresentation or

omission, 12:6
Reliance, 12:23

Non-reliance clauses, 12:30
Opinions, misleading disclosure

under Rule 10b-5, 12:14
Option traders, standing, 12:20
Pleading issues, loss causation, 12:32
Price maintenance theory8221, 12:25
Primary versus secondary liability

Conduct, 12:36
Misstatements, 12:37

Rebuttable presumption, 12:27
Regulation S-K Item 303, misleading

disclosure under Rule 10b-5,
12:13

Reliance
Generally, 12:22 to 12:30
Fraud created the market theory,

12:28
Fraud on the market theory, above
Justifiable reliance, 12:29
Knowledge of plaintiff, 12:29
Nondisclosure cases, 12:23
Rebuttable presumption, 12:27

Reliance, settlement cases, 12:45
Rule 10b-5, 12:2 to 12:46
Safe harbor for forward-looking

statements, 12:12
Scheme liability, 12:41
Scienter, 12:16

Corporate/Collective Scienter,
12:17

Scope, 12:1
SEC and criminal actions, 12:40
Secondary liability. Primary versus

secondary liability, above
Section 17(a), civil liability for fraud

Implied right of action, existence,
12:48

Scope, 12:47
Securities Fraud Actions, Common

Issues, this index
Silence, misleading disclosure under

Rule 10b-5, 12:6
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ANTIFRAUD PROVISIONS
—Cont’d

Standing, 12:19 to 12:21
Third-party entities, liability for

misrepresentations and omis-
sions, 12:39

Truth on the Market, 12:15

APPRAISALS
Cash-Out Mergers, this index

ATTENTIVENESS
Duty of care, lack of attention by

director, 2:18

ATTORNEY-CLIENT PRIVILEGE
Agent of attorney or client, presence,

10:7
Attorneys acting as such, 10:6
Background, 10:1
Bankruptcy, waiver and, 10:14
Burden of proof, 10:1
Case-by-case determination, 10:2
Class action versus derivative suits,

10:19
Communications between attorney

and client for purpose of secur-
ing legal advice, 10:5, 10:6

Confidentiality and waiver
Agent of client, presence, 10:7
Disposal of privileged documents,

10:9
Government agencies, disclosure

to, 10:8
Internal dissemination within

corporation, 10:9
Storage of privileged documents,

10:9
Third parties, disclosure to, 10:7

Conflict of interest. Waiver, below
Control-group test, 10:1, 10:2
Corporation and employee conflicts,

waiver, 10:13
Crime-fraud exception

Generally, 10:17
Work product doctrine, 10:26

Derivative litigation
Class action versus derivative

suits, 10:19

ATTORNEY-CLIENT PRIVILEGE
—Cont’d

Derivative litigation—Cont’d
Representation in derivative suits,

10:21
Special committee reports,

disclosure of, 10:21
Direction of corporate superiors, 10:4
Disposal of privileged documents,

10:9
Elements, 10:1
Employee and corporation conflicts,

waiver, 10:13
Employment, scope of, 10:3
Fact-finding, 10:5
Factors supporting privilege, 10:2
Former employees, 10:5
Garner v. Wolfinbarger, privilege in

shareholder suits, 10:18
Government agencies, disclosure to,

10:8
Hybrid privilege, special investiga-

tions, 10:27
Implied waiver, scope, 10:10
Implied waiver. Waiver, below
Inadvertent production and implied

waiver, 10:12
Intentional waiver. Waiver, below
Internal dissemination within

corporation, 10:9
Investigations, special, 10:27
Joint defense doctrine, 10:16
Management privilege against board,

10:28
Parent and wholly owned subsidiary

conflicts, waiver, 10:15
Privileged communications at issue,

10:11
Purpose, 10:1, 10:2
Representation, derivative suits,

10:22
Scope of privilege

Generally, 10:2
Case-by-case determination, 10:2
Control-group test, 10:1, 10:2
Direction of corporate superiors,

10:4
Employment, scope of, 10:3
Subject-matter test, 10:1
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ATTORNEY-CLIENT PRIVILEGE
—Cont’d

Shareholder suits, privilege in
Derivative versus class action,

10:19
Garner v. Wolfinbarger, 10:18
Timing of communications, 10:20

State privilege rules, application,
10:21

Storage of privileged documents,
10:9

Subject-matter test, 10:1
Third parties, disclosure to, 10:7
Waiver

Bankruptcy, 10:14
Confidentiality. Confidentiality and

waiver, above
Conflict of interest

Employee and corporation,
10:13

Parent and wholly owned sub-
sidiary, 10:15

Employee and corporation, conflict
of interest, 10:13

Implied waiver
Inadvertent production, 10:12
Privileged communications at

issue, 10:11
Implied waiver, scope, 10:10
Inadvertent production, 10:12
Intentional waiver

Bankruptcy, 10:14
Employee and corporation,

conflict of interest, 10:13
Parent and wholly owners sub-

sidiary conflicts, 10:15
Parent and wholly owners subsid-

iary conflicts, 10:15
Privileged communications at

issue, 10:11
Wholly owned subsidiary and parent

conflicts, waiver, 10:15
Work product doctrine

Generally, 10:24
Anticipation of litigation, 10:25
Crime-fraud exception, 10:26
Waiver, 10:26

ATTORNEYS
Attorney-Client Privilege, this index
Attorneys’ Fees, this index
Securities Act of 1933, Sections 11

and 12, this index

ATTORNEYS’ FEES
Proxy solicitation, Section 14(a),

18:27
Securities Act of 1933, Section 11,

11:44
Securities fraud actions, 14:17

AUDIT COMMITTEES
Committees of Board of Directors,

this index

AUDITS
Committees of Board of Directors,

this index
Sarbanes-Oxley Act of 2002, this

index

BANKRUPTCY
Corporate attorney-client privilege,

waiver and bankruptcy, 10:14

BENEFICIAL OWNERS
Short-Swing Trading, Section 16 of

Security Exchange Act of 1934,
this index

BENEFIT CORPORATIONS
Generally, 22:1 to 22:20
Accountability. Model legislation,

below
Annual benefit report, model legisla-

tion, 22:11
Applicability of state law, 22:4
Background, 22:2
Benefit director and benefit officer,

22:12
Corporate purposes

Delaware law, 22:15
Model legislation, 22:7

Critiques, 22:20
Delaware law

Generally, 22:13 to 22:19
Corporate purposes, 22:15
Directors, standard of conduct,

22:17
Disclosure, 22:19
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BENEFIT CORPORATIONS
—Cont’d

Delaware law—Cont’d
Formation, 22:14
Public benefit, 22:15
Right of action, 22:18
Standard of conduct for directors,

22:17
Stock legend requirement, 22:16

Directors
Delaware law, standard of conduct,

22:17
Model legislation, below

Disclosure
Delaware law, 22:19
Model legislation, 22:11

Election of benefit corporation status,
22:5

Formation, Delaware law, 22:14
Model legislation

Generally, 22:3 to 22:12
Accountability

Generally, 22:8 to 22:11
Annual benefit report, 22:11
Directors, standard of conduct,

22:8
Officers, standard of conduct,

22:9
Reports, annual benefit report,

22:11
Right of action, 22:10

Annual benefit report, 22:11
Applicability of state law, 22:4
Benefit director and officer, 22:12
Corporate purposes, 22:7
Directors

Benefit director, 22:12
Standard of conduct, 22:8

Election of benefit corporation
status, 22:5

Officers
Benefit officer, 22:12
Standard of conduct, 22:9

Public benefit, 22:7
Reports, annual benefit report,

22:11
Right of action, 22:10

BENEFIT CORPORATIONS
—Cont’d

Model legislation—Cont’d
Standard of conduct

Directors, 22:8
Officers, 22:9

State law applicability, 22:4
Status as benefit corporation

Election of, 22:5
Termination of, 22:6

Termination of benefit corporation
status, 22:6

Officers. Model legislation, above
Public benefit

Delaware law, 22:15
Model legislation, 22:7

Reports, annual benefit report, 22:11
Right of action

Delaware law, 22:18
Model legislation, 22:10

Standard of conduct
Delaware law, 22:17
Model legislation, above

Stock legend requirement, Delaware
law, 22:16

BEST INTEREST OF
CORPORATION

Duty of care, 2:3

BREACH
Duty of care, defining breach of duty

of care, 2:14
Sale of control, breach of fiduciary

duty, 5:13

BURDEN OF PROOF
Control person liability, 19:3, 19:4
Corporate attorney-client privilege,

10:1
Corporate opportunities, financial

inability, 4:14
Piercing the corporate veil, 21:2

BUSINESS COMBINATIONS
Management opposition to tender

offers and other shifts in control,
6:22

BUSINESS JUDGMENT RULE
Cash-out mergers, 7:7
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BUSINESS JUDGMENT RULE
—Cont’d

Duty of care, 2:16
Duty of loyalty, 3:14
Not-for-profit corporations, 23:6
Shareholder Derivative Suits, this

index

BUSINESS PURPOSE
Cash-Out Mergers, this index

BYLAWS
Committees of board of directors,

8:2, 8:3

CAPACITY
Corporate opportunities, corporate or

individual capacity as significant
factor, 4:9

CAREMARK
Duty of loyalty, 3:4

CASH-OUT MERGERS
Generally, 7:1 et seq.
Antifraud provisions of Rule 10b-5,

7:15
Appraisal and fair value, 7:4
Appraisals

Exclusivity of appraisal actions,
7:3

Burden shifting
Entire fairness, 7:8 to 7:10
Independent committee approval,

7:9
Minority shareholder approval,

7:10
Business judgment rule, controller

mergers, Delaware law, 7:7
Business purpose

Close corporations, 7:12
Going private transaction, 7:5

Close corporations, business purpose,
7:12

Common law principle, 7:1
Controlling shareholders, tender

offers by, 7:12
Delaware law, 7:2 et seq.
Disclosure

Duty of disclosure in tender offers
and mergers, 7:5

CASH-OUT MERGERS—Cont’d
Disclosure—Cont’d

Rule 13e-3, disclosure require-
ments, 7:14

Entire fairness, 7:8 to 7:10
Exclusivity of appraisal actions, 7:3
Exculpatory provisions, 7:11
Fair dealing and fair price, 7:6
Fair value, 7:4
Federal securities laws

Generally, 7:13
Antifraud provisions of Rule

10b-5, 7:15
Disclosure requirements, Rule

13e-3, 7:14
Filing requirements, Rule 13e-3,

7:14
Rule 10b-5, antifraud provisions,

7:15
Rule 13e-3, filing and disclosure

requirements, 7:14
Fiduciary duty, 7:1
Filing requirements, Rule 13e-3, 7:14
Going private transaction, business

purpose, 7:5
Precautionary measures, 7:16
Rule 10b-5, antifraud provisions,

7:15
Rule 13e-3, filing and disclosure

requirements, 7:14
Tender offers

Controlling shareholders, 7:12
Disclosure, 7:5

Weinberger, 7:3

CAUSATION
Duty of care, proximate cause, 2:19
False SEC filings under section 18(a),

16:7
Loss causation. Antifraud Provisions,

this index
Proxy solicitation, section 14(a),

18:20, 18:25
Securities Act of 1933, Sections 11

and 12, this index

CERTIFICATES OF
INCORPORATION

Committees of board of directors,
8:2, 8:3
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CHARITABLE IMMUNITY
Not-for-profit corporations, 23:5

CHARTER AMENDMENTS
Management opposition to tender

offers and other shifts in control,
6:12

CHOICE OF LAW
Piercing the corporate veil, 21:3
Shareholder derivative suits, 9:34

CLAIM
Duty of loyalty

Recasting duty of care claims as
bad faith, 3:3

CLASS ACTIONS
Corporate attorney-client privilege,

class action versus derivative
suits, 10:19

Misleading disclosure under Rule
10b-5, 12:43 to 12:46

Preemption of state law class actions
by Securities Litigation Uniform
Standards Act (SLUSA), 14:19

Settlement cases, 12:46

CLOSE CORPORATIONS
Cash-out mergers, business purpose,

7:12
Corporate opportunities, 4:16
Management opposition to tender

offers and other shifts in control,
6:10

Sale of control, special problems
involving close corporations,
5:14

COLLATERAL ESTOPPEL
SEC enforcement actions, 14:13

COMMITTEES OF BOARD OF
DIRECTORS

Generally, 8:1 et seq.
Audit committee

Generally, 8:6
Sarbanes-Oxley Act of 2002, 8:6

Committee members’ liability, 8:11
Compensation committee, 8:7
Composition and function of particu-

lar committees, 8:5 to 8:9

COMMITTEES OF BOARD OF
DIRECTORS—Cont’d

Disclosure requirement, federal secu-
rities law, 8:10

Documentation of authority in resolu-
tion, bylaws, or certificate of
incorporation, 8:3

Executive committee, 8:5
Formation of committees, 8:2
Liability

Committee members, 8:11
Non-committee members, 8:12

Litigation, special litigation commit-
tee, 8:9

Nominating committee, 8:8
Non-committee members’ liability,

8:12
Overview committees, 8:1
Public policy committees, 8:9
Restrictions on delegation, statutory,

8:3
Scope of delegation, 8:3
Shareholder relations committees,

8:9
Special litigation committees, 8:9

COMMON DIRECTORS
Duty of loyalty, 3:19

COMMON ENTERPRISE
Investment contract, existence of,

11:2

COMPENSATION COMMITTEES
Committees of board of directors, 8:7

COMPETITION WITH
CORPORATION

Corporate Opportunities, this index

COMPREHENSIVE
ENVIRONMENTAL
RESPONSE, COMPENSATION
AND LIABILITY ACT
(CERCLA)

Environmental Laws, this index

CONFIDENTIALITY
Attorney-Client Privilege, this index

CONFLICT OF INTEREST
Duty of Loyalty, this index
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CONSTITUENCY STATUTES
Duty of care, nonstockholder

constituency statutes, 2:8

CONTEMPORANEOUS TRADING
Insider trading under Rule 10b-5,

standing to sue, 13:18

CONTRIBUTION
False SEC filings under section 18(a),

16:7
Securities Act of 1933, sections 11

and 12, 11:43

CONTROL
Cash-out mergers, tender offers by

controlling shareholders, 7:12
Contests for control, short-swing

trading, 17:15
Control Persons, this index
Definition of control, 19:3
Management Opposition to Tender

Offers and Other Shifts in
Control, this index

Sale of Control, this index

CONTROL PERSONS
Agency, availability of common law

agency principles in determining
control person liability, 19:2

Burden of proof, control person
liability, 19:3, 19:4

Culpable participation, control person
liability, 19:3

Definition of control, 19:3
Good faith, control person liability,

19:4
Liability

Generally, 19:1 et seq.
Agency, availability of common

law agency principles, 19:2
Burden of proof, 19:3, 19:4
Culpable participation, 19:3
Definition of control, 19:3
Good faith, 19:4
Proportionate liability, 19:7
Statute of limitations, 19:6

Proportionate liability, 19:7
Registration, persons liable for mate-

rial misstatements or omissions
in registration statement, 11:18

CONTROL PERSONS—Cont’d
Statute of limitations, control person

liability, 19:6

CONTROLLING SHAREHOLDERS
Cash-out mergers, tender offers by

controlling shareholders, 7:12

CONVERSION
Sale of control, exception to general

rule for conversion of corporate
opportunity to sell assets, 5:8

CORPORATE OPPORTUNITIES
Generally, 4:1 to 4:17
American Law Institute approach,

4:6
Board disclosure and approval as

significant factor, 4:12
Burden of proof, financial inability,

4:14
Capacity, corporate or individual

capacity as significant factor,
4:9

Close corporations, 4:16
Competition with corporation

Generally, 4:17
Competitive nature of acquisition,

significant factor, 4:11
Delaware’s corporate opportunity

test, 4:2
Disclosure and approval as signifi-

cant factor, 4:12, 4:13
Expectancy, interest or expectancy

test, 4:4
Factors, significant

Generally, 4:7
Board approval and disclosure,

4:12
Capacity, corporate or individual,

4:9
Competitive nature of acquisition,

4:11
Disclosure

Board approval, 4:12
Shareholder approval, 4:13

Financial inability, 4:14
Relationships

Fiduciary’s relationship to
corporation, 4:15
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CORPORATE OPPORTUNITIES
—Cont’d

Factors, significant—Cont’d
Relationships—Cont’d

Opportunity and corporate busi-
ness, relationship between,
4:8

Resources, use of corporate
resources, 4:10

Shareholder approval and
disclosure, 4:13

Fairness test, 4:5
Financial inability, significant factor,

4:14
Interest or expectancy test, 4:4
Line of business test, 4:3
Relationships. Factors, significant,

above
Resources, use of corporate resources

as significant factor, 4:10
Shareholder disclosure and approval

as significant factor, 4:13

COSTS
Proxy solicitation, section 14(a),

18:27

CRIME-FRAUD EXCEPTION
Attorney-Client Privilege, this index

CRIMINAL LIABILITY
Antifraud Provisions, this index
Environmental Laws, this index

CRUDE RULE OF THUMB
Short-swing trading, 17:1

CULPABILITY
Proxy solicitation, section 14(a),

18:22

CULPABLE PARTICIPATION
Control person liability, 19:3

DAMAGES
False SEC filings under section 18(a),

16:7
Insider trading, 13:22
Misleading disclosure under Rule

10b-5, 12:34
Securities Act of 1933, section 11,

material misstatements or omis-

DAMAGES—Cont’d
sions in registration statement,
11:31

DEAD HAND PROVISIONS
Poison pills, management opposition

to tender offers and other shifts
in control, 6:13

DECEPTION
Misleading disclosure under Rule

10b-5, 12:5

DEFENSES
False SEC filings under section 18(a),

good faith and lack of knowl-
edge as defense, 16:2

Management opposition to tender
offers and other shifts in control,
this index

Registration statements, defenses for
material misstatements or omis-
sions in registration statement,
11:25 to 11:30

Securities Act of 1933, Sections 11
and 12, this index

DELAWARE LAW
Benefit corporations, 22:13 to 22:19
Business judgment rule, application

in controller mergers, 7:7
Cash-out mergers, 7:2 et seq.
Corporate law predominance, 1:4
Corporate opportunity test, 4:2
Duty of care, 2:10
Duty of loyalty, 3:6, 3:12, 3:14
Indemnification, 20:3 to 20:9
Shareholder derivative suits, special

litigation committees, 9:27

DELEGATION OF AUTHORITY
Duty of care, delegation of authority

by directors to officers, 2:2

DEPUTIZATION
Short-swing trading, 17:7

DERIVATIVE SECURITIES
Short-swing trading, 17:16

DERIVATIVE SUITS
Attorney-Client Privilege, this index
Directors or officers, actions by, 9:32
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DERIVATIVE SUITS—Cont’d
Not-for-profit corporations, Revised

Model Nonprofit Corporation
Act, 23:13

Representation, attorney-client privi-
lege, 10:22

Shareholder Derivative Suits, this
index

DIRECT SUITS
Direct versus derivative suits, 9:2

DIRECTORS
Responsibilities, 1:2
Scope of book, 1:3

DIRECTORS’AND OFFICERS’
LIABILITY INSURANCE

Generally, 20:15 et seq.
Application for directors’ and

officers’ liability insurance,
20:16

Inaction or lack of attention, 2:18
Subrogation, 20:17

DISCLOSURE
Benefit corporations, Delaware law,

22:19
Cash-Out Mergers, this index
Committees of board of directors,

disclosure requirement, 8:10
Corporate opportunities, disclosure

and approval as significant fac-
tor, 4:12, 4:13

Duty of Loyalty, this index
Proxy Solicitation, Section 14(a), this

index
Sarbanes-Oxley Act of 2002, this

index

DISCOUNTED CASH FLOW
ANALYSIS

Appraisal, 7:4

DISCOVERY
Shareholder derivative suits,

discovery, 9:33

DISPOSAL
Corporate attorney-client privilege,

disposal of privileged docu-
ments, 10:9

DISTRIBUTIONS
Duty of care, unlawful distributions,

2:20

DIVERSION OF CORPORATE
FUNDS

Piercing the corporate veil, 21:4

DODD-FRANK WALL STREET
REFORM AND CONSUMER
PROTECTION ACT

Generally, 24:1 to 24:4
Provisions

Implemented, 24:2
Non-implemented, 24:3

Repeal or reform legislation, 24:4

DOMINATION AND CONTROL
Piercing the corporate veil, 21:5

DOUBLE-BARRELED
CAUSATION

False SEC filings under section 18(a),
16:7

DUE DILIGENCE
Misleading disclosure under Rule

10b-5, 12:29

DUTY OF CARE
Generally, 1:2, 2:1 to 2:20
Affiliated directors, 2:3
Attentiveness, lack of attention by

director, 2:18
Best interest of corporation, 2:3
Breach of duty of care, defining, 2:14
Business judgment rule, 2:16
Constituency statutes,

nonstockholder, 2:8
Corporate structure, 2:2
Corporate waste, 2:17
Delegation of authority by directors

to officers, 2:2
Director inaction or lack of attention,

2:18
Directors’ liability, statutory limita-

tions. Limitations on directors
liability, statutory, below

Distributions, unlawful, 2:20
Formulations of duty of care, 2:3
Functions of directors, 2:2

OFFICERS AND DIRECTORS
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DUTY OF CARE—Cont’d
Good faith, 2:7
Inaction by director, 2:18
Independent directors, 2:2
Information gathering and analysis,

2:9
Informed decisions

Failure to make informed decision,
2:9

Requirement of informed decision,
2:9

Liability. Limitations on directors’
liability, statutory, below

Limitations on directors’ liability,
statutory

Generally, 2:2, 2:11 to 2:14
Common issues, 2:14
Permissive statutes, 2:12

Management directors, 2:3
Model Business Corporation Act, 2:4
Monitoring, 2:2
Nonmanagement directors, 2:3
Nonstockholder constituency statutes,

2:8
Notice inquiry statutes, 2:6
Outside directors, 2:3
Proximate cause, 2:19
Reliance, permissible reliance on

others, 2:15
Self executing statues, 2:13
Statutory enactments, 2:3 to 2:7
Structure of corporation, 2:2
Unaffiliated directors, 2:3
Unlawful distributions, 2:20
Waste, corporate, 2:17

DUTY OF GOOD FAITH
Duty of loyalty, 3:2

DUTY OF LOYALTY
Generally, 3:1 et seq.
Approval, effect of shareholder of

director approval
Generally, 3:12, 3:13
Delaware law, effect of

shareholder approval, 3:12
Vote required, 3:9

DUTY OF LOYALTY—Cont’d
Attorney-client privilege

Employee/corporation conflicts,
waiver, 10:13

Parent/wholly owned subsidiary
conflicts, waiver, 10:15

Board action by majority of disinter-
ested directors, 3:8

Business entity in which director has
interest, 3:18

Business judgment rule, 3:14
Caremark oversight obligations, 3:4
Common directors, 3:19
Common law development, 3:1
Compensation of directors

Particular conflict of interest
transactions, 3:16

Conflict of interest, 3:1 et seq.
Conflict of interest transactions, 3:5
Delaware law, effect of shareholder

approval, 3:12
Delaware law, transactions with con-

trolling shareholders
Business judgment rule, 3:14

Disclosure
Fiduciary duty of disclosure, 3:1 et

seq.
Full disclosure requirement, 3:10,

3:11
Domination and control, 3:8
Fairness standard, 3:23
Fiduciary duty of officers and direc-

tors, 3:1 et seq.
Full disclosure, 3:10, 3:11
Good faith, 3:2
Individual directors or officers,

transactions with, 3:15
Loans to officers and directors, 3:20
Materiality of director interest, 3:7
Precautionary measures, 3:22
Quorum requirements, 3:9
Recasting duty of care claims as bad

faith, 3:3
Reducing liability exposure, 3:21
Relatives, director transactions, 3:17
Scope, 3:1
Standard of fairness, 3:23
State approaches, 2:5
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DUTY OF LOYALTY—Cont’d
Voting requirements, 3:9

DUTY TO UPDATE AND
CORRECT MISLEADING
DISCLOSURE

Antifraud provisions, sections 10(b)
and 17(a), 12:7

EMPLOYEE BENEFIT PLANS
Short-swing trading, 17:17

EMPLOYEE RETIREMENT
INCOME SECURITY ACT OF
1974 (ERISA)

Generally, 1:5

EMPLOYMENT
Corporate attorney-client privilege,

scope of employment, 10:3
Employee benefit plans, short-swing

trading, 17:17
ERISA. Employee Retirement

Income Security Act of 1974
(ERISA), this index

ENTIRE FAIRNESS STANDARD
Cash-out mergers, 7:8, 7:9

ENVIRONMENTAL LAWS
Comprehensive Environmental

Response, Compensation and
Liability Act (CERCLA). Civil
liability, above

Responsible corporate officer doc-
trine. Criminal liability, above

EXCLUSIVITY
Manipulation and False SEC Filings,

Sections 9 and 18 of Securities
Exchange Act of 1934, this
index

EXECUTIVE COMMITTEES
Committees of board of directors, 8:5

EXECUTIVE COMPENSATION
Clawbacks, 15:5
Proxy solicitation, section 14(a)

disclosure, 18:29

EXPECTANCIES
Corporate opportunities, interest or

expectancy test, 4:4

EXPERTS
Securities Act of 1933, Sections 11

and 12, this index

FAIR DEALING
Cash-out mergers, 7:6

FAIR VALUE
Cash-out mergers, 7:4

FAIRNESS TEST
Corporate opportunities, 4:5
Duty of loyalty, 3:23

FALSE SEC FILINGS
Manipulation and False SEC Filings,

Sections 9 and 18 of Securities
Exchange Act of 1934, this
index

FEDERAL SECURITIES LAWS
Cash-Out Mergers, this index
Sale of Control, this index
Sarbanes-Oxley Act of 2002, this

index
Securities Exchange Act of 1933, this

index
Securities Exchange Act of 1934, this

index
Tender offers. Management Opposi-

tion to Tender Offers and Other
Shifts in Control, this index

FEES
Investment advisors, fees paid pursu-

ant to section 36(b). Investment
Company Directors, this index

FIDUCIARY DUTIES
Cash-out mergers, 7:1
Corporate Opportunities, this index
Duty of loyalty, 3:1 et seq.
Sale of control, fiduciary duty of con-

trolling shareholder, 5:1

FILING REQUIREMENTS
Cash-out mergers, Rule 13e-3, 7:14

FINANCIAL INABILITY
Corporate opportunities, financial

inability as significant factor,
4:14
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FORMALITIES
Piercing the corporate veil, failure to

follow corporate formalities,
21:4

FORUM
Federal forum provisions, 14:21

FORWARD-LOOKING
STATEMENTS

Misleading disclosure under Rule
10b-5, safe harbor, 12:12

Registration statement, material mis-
statements or omissions in
registration statement, 11:23

FRAUD
Fraud created the market theory,

12:28
Fraud on the market theory, 12:24 to

12:27
Piercing the corporate veil, use of

corporation to promote injustice
or fraud, 21:4

Sale of control, exception to general
rule for fraud in connection with
purchases from other sharehold-
ers, 5:12

Securities, fraud in sale of. Securities
Act of 1933, Sections 11 and 12,
this index

Securities Enforcement Remedies
and Penny Stock Reform Act of
1990, 14:20

Securities Fraud Actions, Common
Issues, this index

FULL DISCLOSURE
Duty of loyalty, 3:10, 3:11

GOING PRIVATE TRANSACTIONS
Cash-out mergers, business purpose,

7:5

GOOD FAITH
Control person liability, 19:4
Duty of care, 2:7
Duty of Loyalty, this index
False SEC filings under section 18(a),

good faith and lack of knowl-
edge as defense, 16:2

GREENMAIL
Management opposition to tender

offers and other shifts in control,
6:15

HYBRID PRIVILEGE
Corporate attorney-client privilege,

special investigations, 10:27

IN PARI DELICTO
Insider trading under Rule 10b-5,

13:23
Seller or offeror liability for sale of

unregistered securities, 11:7

INACTION
Duty of care, inaction by director,

2:18

INADVERTENT PRODUCTION
Implied waiver, 10:12

INDEMNIFICATION
Generally, 20:1 et seq.
Advances of legal expenses, Model

Business Corporation Act, 20:13
California, statues dealing with

indemnification, 20:10
Corporation, service at request of

another, 20:7
Delaware, statues dealing with

indemnification
Generally, 20:3 et seq.
Exclusivity, 20:6
Fees for fees, 20:5
Mandatory indemnification, 20:3
Non-exclusivity, 20:6
Permissive indemnification, 20:4
Service at request of another

corporation, 20:7
Statute of limitations, 20:8

Exclusivity, 20:6
Federal securities laws, indemnifica-

tion under, 20:14
Fees for fees, 20:5
Mandatory indemnification in Dela-

ware, 20:3
Minnesota, statues dealing with

indemnification, 20:11
Model Business Corporation Act

Generally, 20:12
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INDEMNIFICATION—Cont’d
Model Business Corporation Act

—Cont’d
Advances of legal expenses, 20:13

New York, statues dealing with
indemnification, 20:9

Non-exclusivity, 20:6
Permissive indemnification, 20:4
Securities Act of 1933, sections 11

and 12, 11:43
Service at request of another corpora-

tion, 20:7
Statues dealing with indemnification

Generally, 20:2
California, 20:10
Delaware, 20:3
Federal securities laws, 20:14
Minnesota, 20:11
Model act. Model Business

Corporation Act, above
New York, 20:9

Statute of limitations, 20:8

INDEPENDENCE
Duty of care, Independent directors,

2:2

INDIRECT SOLICITATION
Seller or offeror liability for sale of

unregistered securities, 11:5

INFORMATION GATHERING AND
ANALYSIS

Duty of care, 2:9

INFORMED DECISIONS
Duty of care, failure to make

informed decision, 2:9

INJUSTICE
Piercing the corporate veil, use of

corporation to promote injustice
or fraud, 21:4

INSIDER TRADING
Generally, 13:1
Actions, express private right of

action based on insider trading,
13:17

Analysts, disclosure to analysts and
insider trading under Rule
10b-5, 13:14

INSIDER TRADING—Cont’d
Classical theory

Generally, 13:3
Insiders, 13:4

Contemporaneous trading, insider
trading under Rule 10b-5, 13:18

Damages, 13:22
Duty of trust or confidence and Rule

10b5-2, insider trading under
Rule 10b-5, 13:6

In pari delicto, 13:23
Insiders, classical theory, 13:4
Mail fraud and insider trading under

Rule 10b-5, 13:15
Material, nonpublic information,

13:16, 13:21
Misappropriation theory

Generally, 13:5
Duty of trust or confidence and

Rule 10b5-2, 13:6
Tippers and tippees, 13:9

Option traders, standing to sue for
insider trading under Rule
10b-5, 13:19

Personal benefit, tippers and tippees,
13:8

Scienter
Generally, 13:10 to 13:13
Remote tippees, 13:13
Tippee, 13:12
Tipper, 13:11

Scope, 13:1
SEC Rule 10b5-2, 13:6
Short-Swing Trading, Section 16 of

Security Exchange Act of 1934,
this index

Standing to sue
Contemporaneous trading, 13:18
Option traders, 13:19
Victims of misappropriation, 13:20

Tippers and tippees
Generally, 13:7
Misappropriation theory, 13:9
Personal benefit, 13:8
Scienter, above

Unregistered securities, insider trad-
ing under Rule 10b-5, 13:2

Victims of misappropriation, standing
to sue, 13:20
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INSURANCE
Directors’ and Officers’ Liability

Insurance, this index

INTEREST OR EXPECTANCY
TEST

Corporate opportunities, 4:4

INTRASTATE OFFERINGS
Registration statement, exemption,

11:11

INVESTIGATIONS
Corporate attorney-client privilege,

special investigations, 10:27
Shareholder derivative suits, special

litigation committees, 9:31

INVESTMENT ADVISORS
Investment Company Directors, this

index

INVESTMENT COMPANY ACT OF
1940

Generally, 1:5

INVESTMENT COMPANY
DIRECTORS

Investment advisors
Fees. Fees paid to investment advi-

sors pursuant to section 36(b),
above

INVESTMENT CONTRACT
Test for existence, 11:2

JOINT DEFENSE DOCTRINE
Corporate attorney-client privilege,

10:16

JUDICIAL REVIEW
Shareholder derivative suits, termina-

tion of derivative actions.
Shareholder Derivative Suits,
this index

JURISDICTION
Misleading disclosure under Rule

10b-5, 12:3
Securities Act of 1933, sections 11

and 12, concurrent federal and
state jurisdiction, 11:1

KNOWLEDGE
Fraud in sale of securities, knowledge

of plaintiff, 11:36
Misleading disclosure under Rule

10b-5, knowledge of plaintiff,
12:29

LIABILITY
Committees of Board of Directors,

this index
Corporate insiders, misrepresenta-

tions and omissions, 12:38
Duty of Care, this index
Environmental Laws, this index
Not-for-profit corporations, 23:9
Piercing the corporate veil, 21:12
Securities Act of 1933, Sections 11

and 12, this index
Third-party entities, misrepresenta-

tions and omissions, 12:39

LIABILITY INSURANCE
Directors’ and Officers’ Liability

Insurance, this index

LIMITATION OF ACTIONS
Statute of limitations, this index

LIMITATIONS ON LIABILITY
Directors’ liability, statutory limita-

tions. Duty of Care, this index

LINE OF BUSINESS TEST
Corporate opportunities, 4:3

LOANS
Duty of loyalty, loans to officers and

directors, 3:20

LOCK-UP OPTIONS
Management opposition to tender

offers and other shifts in control,
6:16

LOOTING
Sale of Control, this index

LOSS CAUSATION
Antifraud Provisions, this index

LOYALTY
Duty of loyalty, 3:1 to 3:23

INDEX
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MAIL FRAUD
Insider trading, 13:15

MANAGEMENT DIRECTORS
Duty of care, 2:3
Registration statements, defenses for

material misstatements or omis-
sions in registration statement,
11:26

MANAGEMENT OPPOSITION TO
TENDER OFFERS AND
OTHER SHIFTS IN CONTROL

Generally, 6:1 to 6:23
Antitakeover statutes of state, 6:21
Best efforts clause, 6:18
Business combination statutes, 6:22
Charter amendments, 6:12
Close corporations, 6:10
Commerce Clause and state

antitakeover statutes, 6:21
Constitutionality of state antitakeover

statutes, 6:21
Dead hand provisions, poison pills,

6:13
Deal protection devices, 6:7
Defensive tactics

Charter amendments, 6:12
Greenmail, 6:15
Lock-up options, 6:16
Poison pills, 6:13
Recapitalizations, issuer self-

tenders and recapitalizations,
6:14

Self-tenders, issuer self-tenders
and recapitalizations, 6:14

Exculpatory provisions, 6:8
Federal securities laws

Tender-offer provisions. Federal
tender-offer provisions, Sec-
tion 14(e), below

Fiduciary-outs, 6:18
Greenmail, 6:15
Interference with shareholder voting,

6:23
Lock-up options, 6:16
Maximize value for shareholders,

Revlon, 6:5
Mergers

Best efforts clause, 6:18

MANAGEMENT OPPOSITION TO
TENDER OFFERS AND
OTHER SHIFTS IN CONTROL
—Cont’d

Mergers—Cont’d
Covenants, 6:18
Exclusive merger covenants, 6:18
Fiduciary-outs, 6:18
Termination, 6:20

Non-shareholder interests,
consideration of, 6:9

No-shop provisions, 6:16, 6:17
Poison pills, 6:13
Preplanned defensive strategy,

maintaining corporate existence
through, 6:19

Recapitalizations, issuer self-tenders
and recapitalizations, 6:14

Repurchase programs, 6:14, 6:15
Revlon applicability, 6:4
Self-tenders, issuer self-tenders and

recapitalizations, 6:14
Shareholder ratification and Corwin,

6:6
Shareholder voting

Interference, 6:23
Shark repellent amendments, 6:12
Specific defensive tactics

Generally, 6:11
State antitakeover statutes, 6:21
Takeover statutes. State takeover

statutes, above
Target management, role of, 6:2
Termination, mergers, 6:20
Unocal enhanced scrutiny, 6:3
Window-shop clause, 6:16

MANAGEMENT’S DISCUSSION
AND ANALYSIS (MD&A)

Misleading disclosure under Rule
10b-5, 12:13

MANIPULATION AND FALSE SEC
FILINGS, SECTIONS 9 AND 18
OF SECURITIES EXCHANGE
ACT OF 1934

Generally, 16:1 et seq.
Causation, false SEC filings under

section 18(a), 16:7
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MANIPULATION AND FALSE SEC
FILINGS, SECTIONS 9 AND 18
OF SECURITIES EXCHANGE
ACT OF 1934—Cont’d

Contribution, false SEC filings under
section 18(a), 16:7

Damages, false SEC filings under
section 18(a), 16:7

Double-barreled causation, false SEC
filings under section 18(a), 16:7

Exclusivity
False SEC filings under section

18(a), 16:9
Manipulation under section 9,

16:11
Express private right of action, 16:1

et seq.
False SEC filings under section 18(a)

Causation, 16:7
Contribution, 16:7
Damages, 16:7
Defendants, persons liable, 16:4
Double-barreled causation, 16:7
Elements, 16:2
Exclusivity, 16:9
Filed documents, 16:3
Good faith and lack of knowledge,

defense, 16:2
Reliance, 16:6
Scienter, 16:5
Statute of limitations, 16:8

Good faith and lack of knowledge,
defense to false SEC filings
under section 18(a), 16:2

Manipulation under section 9
Elements, 16:10
Exclusivity, 16:11

Reliance, false SEC filings under
section 18(a), 16:6

MATERIAL MISSTATEMENTS OR
OMISSIONS

Antifraud Provisions, this index
Securities Act of 1933, Sections 11

and 12, this index

MATERIALITY
Antifraud Provisions, this index
Duty of loyalty, materiality of direc-

tor interest, 3:7

MATERIALITY—Cont’d
Proxy solicitation, section 14(a),

18:21

MERGERS
Cash-Out Mergers, this index
Management Opposition to Tender

Offers and Other Shifts in
Control, this index

Material misrepresentation or omis-
sion, merger negotiations, 12:10

Short-swing trading, 17:15

MISLEADING DISCLOSURES
Rule 10b-5. Antifraud Provisions,

this index

MISSTATEMENTS
Piercing the corporate veil, misrepre-

sentation, 21:10
Securities Act of 1933, Sections 11

and 12, this index

MODEL BUSINESS
CORPORATION ACT

Duty of care, 2:4

MODEL NONPROFIT
CORPORATION ACT,
REVISED

Not-for-profit corporations, 23:8

MONITORING
Duty of care, 2:2

NEGATIVE CAUSATION
Registration statement, material mis-

statements or omissions in
registration statement, 11:31

NEW YORK LAW
Shareholder derivative suits, special

litigation committees, 9:28

NOMINATING COMMITTEES
Committees of board of directors, 8:8

NONDISCLOSURE
Misleading disclosure under Rule

10b-5, 12:6

NONMANAGEMENT DIRECTORS
Duty of care, 2:3
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NON-RELIANCE CLAUSES
Antifraud provisions, sections 10(b)

and 17(a), 12:30

NONSHAREHOLDER INTERESTS
Management opposition to tender

offers and other shifts in control,
consideration of non-
shareholder interests, 6:9

NONSTOCKHOLDER
CONSTITUENCY STATUTES

Duty of care, 2:8

NO-SHOP PROVISIONS
Management opposition to tender

offers and other shifts in control,
6:16, 6:17

NOT-FOR-PROFIT
CORPORATIONS

Generally, 23:1 to 23:13
Business judgment rule, 23:6
Charitable immunity, 23:5
Conduct, standards of conduct for

directors
Generally, 23:3
Business judgment rule, 23:6
Charitable immunity, 23:5
Strict trust standard, 23:4
Trend toward uniform treatment,

23:3
Uniform treatment, trend toward,

23:3
Creation of not-for-profit corpora-

tions, 23:2
Derivative suits, 23:13
Derivative suits, Revised Model Non-

profit Corporation Act, 23:13
Expanded protection from liability,

23:9
Policy considerations for choosing

standard of conduct, competing
policy interests, 23:7

Proposals, statutory, 23:11
Revised Model Nonprofit Corpora-

tion Act
Generally, 23:2, 23:8
Derivative suits, 23:13
Expanded protection from liability,

23:9

NOT-FOR-PROFIT
CORPORATIONS—Cont’d

Revised Model Nonprofit Corpora-
tion Act—Cont’d

Special protection for volunteers,
23:10

Special protection for volunteers,
23:10

Standing to sue, 23:12
Statutory solutions, 23:10, 23:11
Strict trust standard, 23:4
Uniform treatment, trend toward,

23:3

NOTICE INQUIRY STATUTES
Duty of care, 2:6

OFFEROR LIABILITY
Securities Act of 1933, Sections 11

and 12, this index

OFFICERS
Responsibilities, 1:2
Scope of book, 1:3

OMISSIONS
Securities Act of 1933, Sections 11

and 12, this index
Williams Act, section 13(d)

disclosure provision, 18:4

OPPORTUNITIES
Corporate Opportunities, this index

OPPOSITION
Management Opposition to Tender

Offers and Other Shifts in
Control, this index

OPTION TRADERS
Insider trading, option traders’ stand-

ing to sue for insider trading
under Rule 10b-5, 13:19

OPTIONS
Disclosure, proxy solicitation, section

14(a), 18:30
Insider trading, option traders’ stand-

ing to sue for insider trading
under Rule 10b-5, 13:19

Short-swing trading, 17:17
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OUTSIDE DIRECTORS
Duty of care, 2:3
Registration statements, defenses for

material misstatements or omis-
sions in registration statement,
11:28

OVERVIEW COMMITTEES
Committees of board of directors, 8:1

PARENT-SUBSIDIARY
Attorney-client privilege, waiver and

parent/wholly owned subsidiary
conflicts, 10:15

Cash-out mergers, business purpose,
7:4

Piercing the corporate veil, 21:13

PECUNIARY INTEREST
Short-swing trading, section 16 of

security exchange act of 1934,
17:11

PENNY STOCKS
Securities Enforcement Remedies

and Penny Stock Reform Act of
1990, 14:20

PIERCING THE CORPORATE
VEIL

Generally, 21:1 to 21:13
Burden of proof, 21:2
Choice of law, 21:3
Confusion, 21:10
Contract versus Tort, 21:6
Diversion of corporate funds, 21:4,

21:8
Domination and control, 21:5
Factors relevant in piercing the

corporate veil, 21:4 to 21:11
Formalities, failure to follow

corporate formalities, 21:4
Formalities, failure to follow

Corporate Formalities, 21:9
Fraud, use of corporation to promote

injustice or fraud, 21:4, 21:11
Funds, personal use of corporate

funds, 21:8
Injustice, use of corporation to

promote injustice or fraud, 21:11
Jurisdiction, doctrine as vehicle for

obtaining, 21:1

PIERCING THE CORPORATE
VEIL—Cont’d

Liability, 21:12
Misrepresentation, 21:10
Ownership, sole ownership of stock

or substantial ownership and
domination, 21:5

Parent-subsidiary cases, 21:13
Persons liable, 21:12
Standards, general, 21:2
Subsidiary-parent cases, 21:13
Tort versus Contract, 21:6
Undercapitalization, 21:7

PLEADING
Loss causation, misleading disclosure

under Rule 10b-5, 12:32
Securities fraud actions, 14:2 to

14:11

POISON PILLS
Management opposition to tender

offers and other shifts in control,
6:13

POWERS
Generally, 1:1
Abuses of power, 1:1

PRECAUTIONARY MEASURES
Cash-out mergers, 7:16
Duty of loyalty, 3:22

PREEMPTION
Class actions under state law,

preemption by the Securities
Litigation Uniform Standards
Act (SLUSA), 14:19

PRIVATE SECURITIES
LITIGATION REFORM ACT

Pleading requirement heightened,
14:3

PRIVATE SECURITIES
LITIGATION REFORM ACT
OF 1995

Antifraud Provisions, this index
Forward-looking statements, 12:11,

12:12

PRIVILEGES
Attorney-Client Privilege, this index
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PROPORTIONATE LIABILITY
Control persons, 19:7

PROXIMATE CAUSE
Duty of care, 2:19

PROXY SOLICITATION, SECTION
14(A)

Generally, 18:14 to 18:31
Applicability of PSLRA, 18:23
Attorneys’ fees, 18:27
Causation

Generally, 18:20
Loss, 18:25

Costs of solicitation, 18:27
Culpability, 18:22
Defendants, persons liable, 18:19
Director nominations, shareholder

access to, 18:31
Disclosure

Executive compensation
disclosure, 18:29

Options disclosure, 18:30
Particular disclosure requirements,

18:28
Executive compensation disclosure,

18:29
Loss causation, 18:25
Materiality, 18:21
Options disclosure, 18:30
Private right of action, 18:17
PSLRA, applicability, 18:23
Purpose of section 14(a), 18:14
Remedies, 18:26
SEC authority, 18:15
Shareholder access to director

nominations, 18:31
Shareholder proposals, 18:32
Solicitation defined, 18:16
Standing to sue, 18:18
Statute of limitations, 18:24

PUBLIC POLICY COMMITTEES
Committees of board of directors, 8:9

PURCHASE AND SALE
Short-Swing Trading, Section 16 of

Security Exchange Act of 1934,
this index

QUORUM REQUIREMENTS
Duty of loyalty, 3:9

RACKETEER INFLUENCED AND
CORRUPT ORGANIZATIONS
ACT (RICO)

Generally, 1:5

RECAPITALIZATIONS
Management opposition to tender

offers and other shifts in control,
issuer self-tenders and
recapitalizations, 6:14

RECKLESS DISREGARD
Misleading disclosure under Rule

10b-5, 12:11

REGISTRATION STATEMENTS
Securities Act of 1933, Sections 11

and 12, this index

RELATIONSHIPS
Corporate Opportunities, this index

RELATIVES
Duty of loyalty, transactions with

relatives, 3:17

RELIANCE
Duty of care, permissible reliance on

others, 2:15
False SEC filings under section 18(a),

16:6
Misleading disclosure under Rule

10b-5, 12:22 to 12:30
Securities Act of 1933, Sections 11

and 12, this index

REMEDIES
Proxy solicitation, section 14(a),

18:26
Securities Fraud Actions, Common

Issues, this index

REMOVAL TO FEDERAL COURT
Securities Act of 1933, sections 11

and 12, prohibition against
removal to federal court, 11:1

REPURCHASE PROGRAMS
Management opposition to tender

offers and other shifts in control,
6:14

OFFICERS AND DIRECTORS

Index-20



REPURCHASES
Short-swing trading, corporate

repurchases and waiver, 17:22

RESOLUTIONS
Committees of board of directors

Generally, 8:2, 8:3
Audit committees, 8:6

RESOURCES
Corporate opportunities, use of

corporate resources as signifi-
cant factor, 4:10

RESPONSIBILITIES
Generally, 1:2
Directors, 1:2
Duty of Care, this index
Officers, 1:2

RESPONSIBLE CORPORATE
OFFICER DOCTRINE

Environmental Laws, this index

REVISED MODEL NONPROFIT
CORPORATION ACT

Not-for-profit corporations, 23:8

RICO
Racketeer Influenced and Corrupt

Organizations Act (RICO), this
index

RULE 9(B)
Fraud in the sale of securities, 11:40

RULE 10B-5, ANTIFRAUD
PROVISIONS

Antifraud Provisions, this index
Cash-Out Mergers, this index

RULE 13E-3
Cash-out mergers, filing and

disclosure requirements, 7:14

SAFE HARBOR
Forward-looking statements, mislead-

ing disclosure under Rule 10b-5,
12:12

SALE OF CONTROL
Generally, 5:1 et seq.
Breach of fiduciary duty, 5:13

SALE OF CONTROL—Cont’d
Close corporations, special problems,

5:14
Conversion of corporate opportunity

to sell assets, exception to gen-
eral rule, 5:8

Disproportionate benefits, exceptions
to general rule, 5:3

Exceptions to general rule
Generally, 5:2
Appropriation of corporate assets

or opportunities, 5:7
Breach of fiduciary duty, 5:13
Conversion of corporate

opportunity to sell assets, 5:8
Disproportionate benefits, 5:3
Fraud in connection with

purchases from other
shareholders, 5:12

Looting. Foreseeable looting,
below

Office. Sale of corporate office,
exception to general rule,
below

Fiduciary duty of controlling
shareholder, 5:1

Foreseeable looting
Damages, 5:6
Suspicious circumstances, 5:5
Theory of looting cases, 5:4

Fraud in connection with purchases
from other shareholders, excep-
tion to general rule, 5:12

General rule
Exceptions. Exceptions to general

rule, above
Retention by controlling

shareholder of premium upon
sale, 5:1

Looting. Foreseeable looting, above
Nonselling directors, liability of, 5:15
Sale of corporate office, exception to

general rule
Generally, 5:9
Accelerated control, 5:10
Notice requirement of federal

securities laws, 5:11
Securities Act of 1933, sections 11

and 12, 11:2
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SALE OF CONTROL—Cont’d
Securities laws, federal

Notice requirement of federal
securities laws, 5:11

SALE OF SECURITIES
Antifraud Provisions, this index
Unregistered securities. Securities

Act of 1933, Sections 11 and 12,
this index

SARBANES-OXLEY ACT OF 2002
Generally, 15:1 et seq.
Annual reports, certification of, 15:2
Audit committees, 8:6
Certification

Annual and quarterly reports, 15:2
Section 906, 15:4

Clawbacks, executive compensation,
15:5

Contractual obligation disclosures,
15:7

Disclosures
Contractual obligation, 15:7
Controls and procedures, 15:3

Ethics code, 15:6
Executive compensation clawbacks,

15:5
Off-balance sheet, 15:7
Quarterly reports, certification of,

15:2
Reports, certification of, 15:2
Section 906 certification, 15:4

SCIENTER
Collective, 12:17
Corporate, 12:17
Insider Trading, this index
Misleading disclosure under Rule

10b-5, 12:16
Securities Act of 1933, sections 11

and 12
Material misstatements, 11:20
Seller or offeror liability for sale of

unregistered securities, 11:6

SEC ENFORCEMENT ACTIONS
Collateral estoppel, 14:13
Misleading disclosure under Rule

10b-5, 12:40

SEC ENFORCEMENT ACTIONS
—Cont’d

Statute of limitations, 14:15

SEC FILINGS
Manipulation and False SEC Filings,

Sections 9 and 18 of Securities
Exchange Act of 1934, this
index

SECURITIES ENFORCEMENT
REMEDIES AND PENNY
STOCK REFORM ACT OF
1990

Antifraud remedies, 14:20

SECURITIES EXCHANGE ACT OF
1933

Section 17(a). Antifraud Provisions,
this index

Sections 11 and 12. Securities
Exchange Act of 1933, Sections
11 and 12, this index

SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12

Generally, 11:1 et seq.
Aiders and abettors, persons liable

for material misstatements or
omissions in registration state-
ment, 11:19

American Pipe, tolling of statute of
limitations, 11:42

Attorneys. Material misstatements or
omissions in registration state-
ment, below

Attorney’s fees, 11:44
‘‘By means of prospectus,’’ standing

and scope, 11:33
Causation

Fraud in sale of securities, 11:37
Negative causation and material

misstatements or omissions in
registration statement, 11:31

Cautionary language, material mis-
statements or omissions in
registration statement, 11:23

Common enterprise, 11:2
Contribution, 11:43
Control persons, persons liable for

material misstatements or omis-
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SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12
—Cont’d

sions in registration statement,
11:18

Damages, material misstatements or
omissions in registration state-
ment, 11:31

Defendants, persons liable for mate-
rial misstatements or omissions
in registration statement, 11:15

Defenses
Material misstatements or omis-

sions in registration state-
ment, below

Sale of unregistered securities,
below

Definition of security, 11:2
Exemptions from registration require-

ments. Sale of unregistered
securities, above

Experts. Material misstatements or
omissions in registration state-
ment, below

Forward-looking statements, material
misstatements or omissions in
registration statement, 11:23

Fraud in sale of securities
Causation, 11:37
Defense, reasonable care, 11:38
Knowledge of plaintiff, 11:36
Persons liable under Section

12(a)(2), 11:35
Reasonable-care defense, 11:38
Reliance, 11:37
Remedies, 11:39
Rule 9(b), 11:40
Section 12(a)(2), scope and ele-

ments, 11:32
In pari delicto, seller or offeror

liability for sale of unregistered
securities, 11:7

Indemnification, 11:43
Indirect solicitation, seller or offeror

liability for sale of unregistered
securities, 11:5

Intrastate offerings, exemption from
registration requirements, 11:11

SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12
—Cont’d

Investment contract, test for exis-
tence, 11:2

Jurisdiction, concurrent federal and
state, 11:1

Knowledge of plaintiff, fraud in sale
of securities, 11:28

Lawyers. Material misstatements or
omissions in registration state-
ment, below

Management directors, defenses for
material misstatements or omis-
sions in registration statement,
11:26

Manner of presentation of informa-
tion, material misstatements or
omissions in registration state-
ment, 11:23

Material misstatements or omissions
in registration statement

Aiders and abettors as persons
liable, 11:19

Attorneys. lawyers as persons
liable, below

Causation, negative, 11:31
Cautionary language, 11:23
Control persons as persons liable,

11:18
Damages, 11:31
Defendants, persons liable, 11:15
Defenses

Due diligence, 11:25
Experts, 11:30
Lawyer-directors, 11:27
Management directors, 11:26
Outside directors, 11:28
Underwriters, 11:29

Directors as persons liable
Generally, 11:18
Lawyer-directors, defenses,

11:27
Management directors, defenses,

11:26
Outside directors, defenses,

11:28
Due diligence

Defenses, 11:25
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SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12
—Cont’d

Material misstatements or omissions
in registration statement
—Cont’d

Experts as persons liable
Generally, 11:16
Defenses, 11:30

Forward-looking statements, 11:23
Lawyers as persons liable

Generally, 11:15
Management directors, defenses,

11:26
Manner of presentation of informa-

tion, 11:23
Materiality, 11:23
Misstatements and omissions, gen-

erally, 11:21
Negative causation, 11:31
Officers as persons liable, 11:18
Outside directors, defenses, 11:28
Projections, 11:23
Reliance, 11:24
Section 11, scope and purpose,

11:13
Statements of opinion or belief,

11:22
tracing, plaintiffs entitled to sue,

11:14
Underwriters as persons liable

Generally, 11:17
Defenses, 11:29

Misstatements. Material misstate-
ments or omissions in registra-
tion statement, above

Negative causation, material mis-
statements or omissions in
registration statement, 11:31

Offeror liability. Sale of unregistered
securities, below

Omissions. Material misstatements or
omissions in registration state-
ment, above

Outside directors, defenses for mate-
rial misstatements or omissions
in registration statement, 11:28

Persons liable under Section 12(a)(2),
fraud in sale of securities, 11:35

SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12
—Cont’d

Presentation of information, material
misstatements or omissions in
registration statement, 11:23

Private offerings, exemption from
registration requirements, 11:9

Projections, material misstatements
or omissions in registration
statement, 11:23

Prospectus delivery requirements.
Sale of unregistered securities,
below

Reasonable-care defense and scienter,
fraud in sale of securities, 11:38

Registration or prospectus delivery
requirements, Section 12(1)
liability. Sale of unregistered
securities, below

Registration statements
Misstatements. Material misstate-

ments or omissions in
registration statement, above

Omissions. Material misstatements
or omissions in registration
statement, above

Sale of unregistered securities,
below

Reliance
Fraud in sale of securities, 11:37
Material misstatements or omis-

sions in registration state-
ment, 11:24

Removal to federal court, prohibition
against, 11:1

Rule 9(b), 11:40
Sale of control, 11:2
Sale of unregistered securities

Defenses. Exemptions from
registration requirements,
below

Exemptions from registration
requirements

Generally, 11:3, 11:8
Intrastate offerings, 11:11
Private offerings, 11:9
Resale exemptions, 11:12
Small offerings, 11:10
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SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12
—Cont’d

Sale of unregistered securities
—Cont’d

Gratuitous recommendation excep-
tion, seller or offeror liability,
11:5

In pari delicto, seller or offeror
liability, 11:7

Indirect solicitation, seller or
offeror liability, 11:5

Intrastate offerings, exemption
from registration require-
ments, 11:11

Offeror liability. seller or offeror
liability, below

Private offerings, exemption from
registration requirements,
11:9

Prospectus delivery requirements.
registration or prospectus
delivery requirements, Sec-
tion 12(1) liability, below

Registration or prospectus delivery
requirements, Section
12(a)(1) liability

Elements, 11:3
Exemption defense, 11:3
Jurisdictional means, 11:4
Strict liability, 11:3

Resale exemptions from registra-
tion requirements, 11:12

Scienter, seller or offeror liability,
11:6

Section 12(1) liability. registration
or prospectus delivery
requirements, Section 12(1)
liability, above

Seller or offeror liability
Generally, 11:5
Gratuitous recommendation

exception, 11:5
In pari delicto, 11:7
Indirect solicitation, 11:5
Scienter, 11:6

Small offerings, exemption from
registration requirements,
11:10

SECURITIES EXCHANGE ACT OF
1933, SECTIONS 11 AND 12
—Cont’d

Sale of unregistered securities
—Cont’d

Strict liability, registration or pro-
spectus delivery requirements,
Section 12(a)(1) liability, 11:3

Scienter
Material misstatements, 11:20
Seller or offeror liability for sale of

unregistered securities, 11:6
Scope, ‘‘by means of prospectus,’’

11:33
Section 11, scope and purpose, 11:13
Section 12(1) liability. Sale of

unregistered securities, above
Section 12(a)(2), scope and elements,

11:32
Security, definition, 11:2
Seller or offeror liability. Sale of

unregistered securities, above
Small offerings, exemption from

registration requirements, 11:10
Standing

‘‘By means of prospectus,’’ 11:33
Materiality, 11:34

Statements of opinion or belief, mate-
rial misstatements or omissions
in registration statement, 11:22

Statute of limitations, 11:41, 11:42
Statute of repose, 11:41
Strict liability, registration or pro-

spectus delivery requirements,
Section 12(a)(1) liability, 11:3

Tracing
Plaintiffs entitled to sue, 11:14

Underwriters. Material misstatements
or omissions in registration
statement, above

Unregistered securities. Sale of
unregistered securities, above

SECURITIES EXCHANGE ACT OF
1934

Section 10(b). Antifraud Provisions,
this index

Section 14(a). Proxy Solicitation,
Section 14(a), this index
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SECURITIES EXCHANGE ACT OF
1934—Cont’d

Section 16. Short-Swing Trading,
Section 16 of Security Exchange
Act of 1934, this index

Sections 9 and 18. Manipulation and
False SEC Filings, Sections 9
and 18 of Securities Exchange
Act of 1934, this index

SECURITIES FRAUD ACTIONS,
COMMON ISSUES

Generally, 14:1 to 14:21
Attorneys’ fees, 14:17
Class actions under state law,

preemption by Securities Litiga-
tion Uniform Standards Act
(SLUSA), 14:19

Collateral estoppel, SEC enforcement
actions and, 14:13

Contribution, 14:16
Core operations inference, pleading,

14:5
Corporate scienter, pleading, 14:7
Group pleading, 14:6
Inside trading as inference of scien-

ter, pleading, 14:9
Motive as inference of scienter,

pleading, 14:8
Pleading

Generally, 14:2 et seq.
Core operations inference, 14:5
Corporate scienter, 14:7
Group pleading, 14:6
Holistic analysis, 14:4
Inside trading as inference of sci-

enter, 14:9
Motive as inference of scienter,

14:8
Naming of sources, 14:11
Particularity, 14:2
Private Securities Litigation

Reform Act, 14:3
Rule 9(b), 14:2
Sarbanes-Oxley certifications and

scienter, 14:10
Preemption of class actions under

state law by the Securities Liti-
gation Uniform Standards Act
(SLUSA), 14:19

SECURITIES FRAUD ACTIONS,
COMMON ISSUES—Cont’d

Private Securities Litigation Reform
Act, 14:3

Remedies
Cumulative nature of, 14:12
State law, 14:18

Rule 9(b), pleading, 14:2
Sarbanes-Oxley certifications and

scienter, pleading, 14:10
Scienter

Corporate scienter, pleading, 14:7
Inside trading as inference of, 14:9
Motive as inference, 14:8
Sarbanes-Oxley certifications,

14:10
SEC enforcement actions

Collateral estoppel, 14:13
Statute of limitations, 14:15

Securities Enforcement Remedies
and Penny Stock Reform Act of
1990, 14:20

Securities Litigation Uniform Stan-
dards Act (SLUSA), preemption
of class actions under state law,
14:19

Settlement, 14:16
State law remedies, 14:18
Statute of limitations

Private actions, 14:14
SEC enforcement actions, 14:15

SECURITIES LAWS
Federal Securities Laws, this index

SECURITIES LITIGATION
UNIFORM STANDARDS ACT
(SLUSA)

Preemption of class actions under
state law, 14:19

SELF-TENDERS
Management opposition to tender

offers and other shifts in control,
issuer self-tenders and
recapitalizations, 6:14

SELLER OR OFFEROR
LIABILITY

Securities Act of 1933, Sections 11
and 12, this index
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SHAREHOLDER
Revlon and maximization of

shareholder value, 6:5

SHAREHOLDER DERIVATIVE
SUITS

Generally, 9:1 et seq.
Absence of valid business judgment.

Futility of demand, below
Attorney-Client Privilege, this index
Board refusal of demand, 9:25
Charitable contributions, futility of

demand on directors, 9:18
Choice of law, 9:34
Compensation concerns, futility of

demand on directors, 9:15
Contemporaneous ownership, 9:6
Continuous ownership, 9:7
Creditors, standing, 9:5
Delaware law, special litigation com-

mittees, 9:27
Demand on directors

Generally, 9:9
Board refusal, 9:25
Books and records, inspection of,

9:33
Choice of law, 9:34
Futility of demand, below
Universal demand requirement,

9:10
Direct versus derivative suits, 9:2
Directors, derivative actions by, 9:32
Disinterested directors. Futility of

demand, below
Financial interest, futility of demand

on directors, 9:14
Forum selection bylaws, 9:35
Futility of demand

Generally, 9:11 to 9:24
Absence of valid business judg-

ment
Generally, 9:22 to 9:24
Process, 9:23
Substance, 9:24

Appointment or election by
interested directors, 9:16

Board inaction, 9:13
Business relationships of directors,

9:17

SHAREHOLDER DERIVATIVE
SUITS—Cont’d

Futility of demand—Cont’d
Caremark claims, 9:13
Charitable contributions, 9:18
Compensation concerns, 9:15
Different board of directors, 9:12
Disinterested directors

Appointment or election by
interested directors, 9:16

Approval of challenged transac-
tion, 9:21

Business relationships, 9:17
Charitable contributions, 9:18
Compensation concerns, 9:15
Domination and control, 9:20
Financial interest, 9:14
Likelihood of liability, 9:19
Relationships, social and busi-

ness, 9:17
Social relationships, 9:17

Domination and control, 9:20
Financial interest, 9:14
Relationships of directors, 9:17
Social relationships of directors,

9:17
Independence, special litigation com-

mittees, 9:30
Inspection of books and records, 9:33
Investigation, special litigation com-

mittees, 9:31
New York law, special litigation com-

mittees, 9:28
Officers, derivative actions by, 9:32
Other approaches, special litigation

committees, 9:29
Reasonable investigation, special

litigation committees, 9:31
Regulation, rules and statutes regulat-

ing derivative suits, 9:3
Rules regulating derivative suits, 9:3
Security for expenses, 9:8
Shareholder status, 9:4
Special litigation committees

Generally, 9:26 to 9:31
Delaware, 9:27
Independence, 9:30
New York, 9:28
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Index-27



SHAREHOLDER DERIVATIVE
SUITS—Cont’d

Special litigation committees
—Cont’d

Reasonable investigation, 9:31
Standing and qualifications of

plaintiff
Contemporaneous ownership, 9:6
Continuous ownership, 9:7
Creditors, 9:5
Security for expenses, 9:8
Shareholder status, 9:4

Statutes regulating derivative suits,
9:3

Universal demand requirement, 9:10
Valid business judgment, absence of.

Futility of demand, above

SHAREHOLDER PROPOSALS
Proxy solicitation, section 14(a),

18:32

SHAREHOLDER RELATIONS
COMMITTEES

Committees of board of directors, 8:9

SHORT-SWING TRADING,
SECTION 16 OF SECURITY
EXCHANGE ACT OF 1934

Beneficial owners
More than 10 percent beneficial

owners, 17:4
Status at time of purchase or sale,

17:8
Control contests, 17:15
Coverage of section 16, 17:2
Crude rule of thumb, 17:1
Definitions, 17:6
Deputization, 17:7
Derivative securities, 17:16
Direct or indirect pecuniary interest,

17:11
Employee benefit plans, 17:17
Mergers, 17:15
More than 10 percent beneficial own-

ers, 17:4, 17:9
Options, 17:17
Pecuniary interest, direct or indirect,

17:11
Period of less than six months, 17:12

SHORT-SWING TRADING,
SECTION 16 OF SECURITY
EXCHANGE ACT OF 1934
—Cont’d

Profits, recovery of, 17:19
Purchase and sale

Control contests, 17:15
Derivative securities, 17:16
Employee benefit plans, 17:17
Mergers, 17:15
Objective versus pragmatic

approaches
Generally, 17:13
Control contests, 17:15
Derivative securities, 17:16
Employee benefit plans, 17:17
Mergers, 17:15
Options, 17:17

Options, 17:17
Timing, 17:18

Recovery of profits, 17:19
Reporting requirements of section

16(a), 17:4
Repurchases, corporate repurchases

and waiver, 17:22
Rules revisions, 17:3
Section 16(a), reporting require-

ments, 17:4
Section 16(b), purpose and elements,

17:5
Standing to sue, 17:20
Status at time of purchase or sale

Beneficial owners, 17:9, 17:10
More than ten percent beneficial

owners, 17:9
Officers and directors, 17:8

Statute of limitations, 17:21
Timing of purchase and sale, 17:18
Unorthodox transaction, 17:1, 17:14

et seq.
Waiver, corporate repurchases and,

17:22

SILENCE
Misleading disclosure under Rule

10b-5, 12:6

SMALL ISSUES
Securities Act of 1933, Sections 11

and 12, this index
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SPECIAL LITIGATION
COMMITTEES

Committees of board of directors, 8:9
Shareholder Derivative Suits, this

index

STANDING TO SUE
Antifraud provisions, misleading

disclosure under Rule 10b-5,
12:20, 12:21

Insider Trading, this index
Not-for-profit corporations, 23:12
Proxy solicitation, section 14(a),

18:18
Shareholder Derivative Suits, this

index
Short-swing trading, 17:20

STATE LAW
Attorney privilege, 10:23
Class actions, 14:19
Duty of care, 2:5
Remedies, 14:18
Takeover statutes, 6:21

STATUTE OF LIMITATIONS
Control person liability, 19:6
Indemnification in Delaware, 20:8
Proxy solicitation, section 14(a),

18:24
Securities Act of 1933, sections 11

and 12, 11:41, 11:42
Short-swing trading, section 16 of

Security Exchange Act of 1934,
17:21

STATUTE OF REPOSE
Securities Act of 1933, sections 11

and 12, 11:41

STORAGE
Corporate attorney-client privilege,

storage of privileged documents,
10:9

STRICT LIABILITY
Registration or prospectus delivery

requirements, Section 12(a)(1)
liability, 11:3

STRICT TRUST STANDARD
Not-for-profit corporations, standards

of conduct for directors, 23:4

SUBJECT-MATTER TEST
Corporate attorney-client privilege,

10:1

SUBROGATION
Directors’ and officers’ liability insur-

ance, 20:17

TAKEOVER STATUTES
Management Opposition to Tender

Offers and Other Shifts in
Control, this index

TENDER OFFERS
Cash-out mergers, tender offers by

controlling shareholders, 7:12
Definition of tender offer. Williams

Act, below
Disclosure. Williams Act, below
Management Opposition to Tender

Offers and Other Shifts in
Control, this index

Section 13(d) disclosure provision.
Williams Act, below

Williams Act
Disclosure

Section 13(d) disclosure provi-
sion, below

TENDER OFFERS, FEDERAL
REGULATION OF

Generally, 18:1 to 18:32
Antifraud provisions, section 14(d)

and 14(e) disclosure require-
ments and antifraud provisions,
18:11

Issuer purchases, Williams Act, 18:13
Open market purchases, definition of

tender offer, 18:9
Privately negotiated transactions,

definition of tender offer, 18:8
Section 14(d) and 14(e) disclosure

requirements and antifraud pro-
visions, 18:11

Termination of tender offer followed
by substantial purchases, defini-
tion of tender offer, 18:10
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TENDER OFFERS, FEDERAL
REGULATION OF—Cont’d

Williams Act
Generally, 18:2 to 18:13
Antifraud provisions, section 14(d)

and 14(e) disclosure require-
ments and antifraud provi-
sions, 18:11

Definition of tender offer
Generally, 18:7
Open market purchases, 18:9
Privately negotiated transac-

tions, 18:8
Termination of tender offer fol-

lowed by substantial
purchases, 18:10

Disclosure
Particular disclosure problems,

18:12
Section 14(d) and 14(e)

disclosure requirements
and antifraud provisions,
18:11

Issuer purchases, 18:13
Open market purchases, definition

of tender offer, 18:9
Privately negotiated transactions,

definition of tender offer, 18:8
Purpose and overview, 18:2
Section 13(d) disclosure provision

Material misstatements, 18:4
Omissions, material, 18:4
Private rights of action, 18:5
Purpose, 18:3
Remedies, 18:6
Requirements, 18:3

Section 14(d) and 14(e) disclosure
requirements and antifraud
provisions, 18:11

TENDER OFFERS, FEDERAL
REGULATION OF—Cont’d

Williams Act—Cont’d
Termination of tender offer fol-

lowed by substantial
purchases, definition of tender
offer, 18:10

TWO-STEP MERGERS
Cash-out mergers, business purpose,

7:4

UNAFFILIATED DIRECTORS
Duty of care, 2:3

UNDERWRITERS
Securities Act of 1933, Sections 11

and 12, this index

UNLAWFUL DISTRIBUTIONS
Duty of care, 2:20

UNREGISTERED SECURITIES
Securities Act of 1933, Sections 11

and 12, this index

VOTING REQUIREMENTS
Duty of loyalty, 3:9

WAIVER
Attorney-Client Privilege, this index
Short-swing trading, corporate

repurchases and waiver, 17:22
WASTE

Duty of care, 2:17
WILLIAMS ACT

Tender Offers, this index
WINDOW-SHOP CLAUSE

Management opposition to tender
offers and other shifts in control,
6:16

WORK PRODUCT DOCTRINE
Attorney-Client Privilege, this index

OFFICERS AND DIRECTORS

Index-30


