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CHAPTER 1. COPYRIGHT

I. NATURE OF THE RIGHT
§ 1:1 Originality requirement
§ 1:2 Fixed in a tangible medium
§ 1:3 Ideas/Expression—Nichols—The abstractions test
§ 1:4 Ideas/Expression and the �rst amendment
§ 1:5 Copyright ownership—Individual ownership
§ 1:6 —Works made for hire
§ 1:7 —Works made for hire under the 1909 Act
§ 1:8 —Works made for hire under the 1976 Act
§ 1:9 —Works made for hire—Section 101(2) writing requirement
§ 1:10 —Joint works
§ 1:11 —Joint works under the 1909 Act
§ 1:12 —Joint works under the 1976 Act
§ 1:13 Transfers of copyright ownership
§ 1:14 —Recordation of transfers
§ 1:15 —Termination of transfers
§ 1:16 Derivative works
§ 1:17 The Sonny Bono Copyright Term Extension Act
§ 1:18 Fairness in Music Licensing Act

II. COPYRIGHT INFRINGEMENT
§ 1:19 Elements of infringement
§ 1:20 Substantial similarity—Extrinsic/Intrinsic test
§ 1:21 —Copying/Illicit copying test
§ 1:22 —Quantum of proof
§ 1:23 —Stereotypes, stock �gures, and scenes of faire
§ 1:24 —Independent creation/common source
§ 1:25 —Question of fact or law
§ 1:26 Access, in general
§ 1:27 —Jason v Fonda
§ 1:28 —Selle v Gibb
§ 1:29 Subconscious copying—ABKCO v Harrisongs
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§ 1:30 Copyrightability of characters
§ 1:31 Infringement by work in di�erent medium
§ 1:32 The importance of obtaining ‘‘electronic publication rights"—

Tasini v New York Times
§ 1:33 Music sampling and copyright infringement

III. PREEMPTION OF STATE CAUSES OF ACTION
§ 1:34 E�ect of Copyright Act of 1976, in general
§ 1:35 Preemption and the right of publicity

IV. DEFENSES TO INFRINGEMENT
§ 1:36 Application of fair use factors, in general
§ 1:37 —Purpose of the use
§ 1:38 —Nature of the copyrighted work
§ 1:39 —Amount and substantiality of copyrighted work taken
§ 1:40 —E�ect on potential market or value of copyrighted work
§ 1:41 Fair use, in general—Unpublished works; Harper & Row v

Nation
§ 1:42 —Unpublished works; Salinger
§ 1:43 —Unpublished works; New era
§ 1:44 —Legislation regarding unpublished works and fair use
§ 1:45 Fair use—Photocopying
§ 1:46 —Additional cases
§ 1:47 Fair use in the digital environment—Cases—A & M Records v.

Napster
§ 1:48 —UMG Recordings, Inc. v. MP3.Com, Inc.
§ 1:49 —Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd.
§ 1:50 —Kelly v. Arriba Soft Corp.
§ 1:51 Parody
§ 1:52 Fair Use—Parody; Generally
§ 1:53 —Parody; Transformative use; Acu�-Rose Music, Inc. v

Campbell
§ 1:54 —Parody; Transformative use; Suntrust Bank v. Houghton

Mi�in Co.
§ 1:55 Use of biographical material; Rosemont v Random House
§ 1:56 Use of historical material; Hoehling v Universal
§ 1:57 Historical research
§ 1:58 Copyright estoppel
§ 1:59 Publication without notice
§ 1:60 Damages: Fairness in Music Licensing Act

V. REMEDIES FOR INFRINGEMENT
§ 1:61 Damages
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§ 1:62 Attorneys' fees
§ 1:63 Prejudgment interest
§ 1:64 Injunctive relief
§ 1:65 Copyright misuse
§ 1:66 The Visual Artists Rights Act of 1990—Injunctions against

alteration of art works
§ 1:67 Extraterritoriality of the copyright laws
§ 1:68 Changes to the Copyright Act of 1976 as a result of the GATT
§ 1:69 Restoration of foreign copyrights under Section 104A (e�ective

January 1, 1996)
§ 1:70 —Copyright restoration
§ 1:71 —Ownership of restored copyrights
§ 1:72 —Enforcement against ‘‘reliance parties’’
§ 1:73 —Remedies
§ 1:74 —Notices of intent
§ 1:75 —Immunity from liability
§ 1:76 —Other provisions
§ 1:77 —Amendment to Section 109(a)
§ 1:78 Section 104A copyright restoration litigation
§ 1:79 ‘‘On-line’’ copyright infringement
§ 1:80 1998 compulsory license statutory rates
§ 1:81 Digital Performance Right in Sound Recording Act of 1995
§ 1:82 Protection for live musical performances—Constitutional

challenges to anti-bootlegging statutes
§ 1:83 Sovereign immunity and copyright infringement: The e�ect of

Seminole Tribe of Florida v Florida
§ 1:84 The �rst sale doctrine and the importation right: Quality King

Dist. v L'Anza Research Int'l
§ 1:85 The right to a jury trial in cases involving statutory damages:

Feltner v Columbia Pictures Television, Inc.
§ 1:86 Publication, musical compositions, and sound recordings
§ 1:87 The Digital Millenium Copyright Act of 1998
§ 1:88 DMCA—Universal City Studios, Inc. v Reimerdes
§ 1:89 DMCA—Additional anticircumvention cases
§ 1:90 DMCA—Safe harbor provision cases
§ 1:91 New copyright fees—July 2006

CHAPTER 2. TRADEMARKS AND UNFAIR
COMPETITION

I. TRADE AND SERVICE MARKS
§ 2:1 Types of marks
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§ 2:2 Requirement of use
§ 2:3 Secondary meaning; General considerations
§ 2:4 Secondary meaning—Identity or persona
§ 2:5 Abandonment
§ 2:6 Trademark protection for color
§ 2:7 Trade dress protection for ‘‘artistic style’’
§ 2:8 Trade dress protection for product design
§ 2:9 Trade dress protection—Functionality
§ 2:10 Trade dress: Functionality as a defense to incontestability

II. TRADEMARK INFRINGEMENT
§ 2:11 Elements
§ 2:12 Likelihood of confusion; Theory and elements
§ 2:13 Likelihood of confusion—Question of fact or law
§ 2:14 Likelihood of confusion—Di�erences among the circuits
§ 2:15 Likelihood of confusion; Theory and elements—Other

likelihood of confusion rulings
§ 2:16 —Reverse confusion
§ 2:17 Lanham Act, section 43(a); Theory and elements of liability
§ 2:18 Lanham Act, Section 43(a); Theory and elements of liability—

Section 43(a) and the right of artistic attribution—Dastar v.
Twentieth Century Fox

§ 2:19 —False, confusing, or misleading titles
§ 2:20 Group names; Ownership concepts
§ 2:21 —Injunctive relief against former members use of name
§ 2:22 —Confusion between valid group names
§ 2:23 —Transfers of group names
§ 2:24 —Loss of group name through abandonment
§ 2:25 Misappropriation
§ 2:26 Unfair competition
§ 2:27 Literary and dramatic titles
§ 2:28 Dilution—State statutes
§ 2:29 1996 Federal trademark dilution statute
§ 2:30 Federal Dilution Act cases
§ 2:31 Trademark dilution—“Trademark Dilution Revision Act of

2006”
§ 2:32 Section 43(d)—The Anticybersquatting Consumer Protection

Act of 1999
§ 2:33 Anticybersquatting Consumer Protection Act—Selected cases
§ 2:34 The Madrid protocol for international registration of marks
§ 2:35 Trademark processing fees e�ective January 1, 2004
§ 2:36 Trademark parody
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§ 2:37 Metatags, banner ads, pop-up ads, and the Internet

III. REMEDIES FOR INFRINGEMENT
§ 2:38 Injunctive relief
§ 2:39 Damages

IV. JURISDICTION
§ 2:40 Personal jurisdiction in Internet-related cases

CHAPTER 3. RIGHTS OF PRIVACY &
PUBLICITY

I. INTRODUCTION
§ 3:1 Background
§ 3:2 Policy considerations
§ 3:3 Who may assert right of privacy

II. TYPES OF PRIVACY INVASIONS
§ 3:4 Intrusion
§ 3:5 Public disclosures—Newsworthy accounts versus morbid or

o�ensive prying
§ 3:6 —Disclosure of past crimes, Scandals and Other Unsavory

Acts
§ 3:7 —Identifying victims of crimes
§ 3:8 Invasion of privacy and videotaping and broadcasting of

‘‘perp-walks’’
§ 3:9 False light—Scope and development of the tort
§ 3:10 —Standard of liability
§ 3:11 Appropriation, in general
§ 3:12 —New York privacy statute
§ 3:13 — —Formulating the standards—Binns, Lahiri and Gautier
§ 3:14 — —Penal nature of statute—E�ect on scope of application
§ 3:15 — —Name, portrait or picture
§ 3:16 — —For advertising or trade purposes
§ 3:17 — —Exception for use of artist's name with sold work
§ 3:18 — —Knowing use—Intent not necessary
§ 3:19 —California appropriation statute
§ 3:20 —Other jurisdictions

III. DEFENSES
§ 3:21 Newsworthy, informational or public interest publications
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§ 3:22 Consent
§ 3:23 Incidental advertising
§ 3:24 Incidental use

IV. THE GREAT PRIVACY DEBATE
§ 3:25 In general
§ 3:26 Warren, Brandeis, and Prosser
§ 3:27 Other views
§ 3:28 Conclusion

V. PUBLICITY
§ 3:29 Nature of the right
§ 3:30 Descendibility
§ 3:31 Impact upon constitutional guarantees

CHAPTER 4. DEFAMATION

I. THE ACTUAL MALICE STANDARD
§ 4:1 The changing constitutional dimensions, in general
§ 4:2 —New York Times v Sullivan—Actual malice and public

o�cials
§ 4:3 —Curtis v Butts—Actual malice and public �gures
§ 4:4 —St. Amant v Thompson—Subjective awareness of falsity
§ 4:5 —Gertz v Welch—Private �gures
§ 4:6 —Dun & Bradstreet v Greenmoss—Matters of private concern
§ 4:7 Burden and quantum of proof—Burden of proving falsity and

actual malice on plainti�
§ 4:8 —Independent appellate review of actual malice
§ 4:9 —Actual malice versus common law malice
§ 4:10 Application of the actual malice standard—General

considerations
§ 4:11 —Case analyses

II. ELEMENTS OF DEFAMATION LIABILITY
§ 4:12 In general
§ 4:13 Of and concerning
§ 4:14 Reasonably susceptible of defamatory meaning
§ 4:15 Satire and parody

III. DEFAMATION BY IMPLICATION
§ 4:16 In general
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§ 4:17 Examples
§ 4:18 Applicable standards

IV. PREEMPTION OF FALSE LIGHT AND
EMOTIONAL DISTRESS CLAIMS

§ 4:19 False light invasion of privacy
§ 4:20 Emotional distress

V. DEFENSES
§ 4:21 Truth
§ 4:22 Opinion—Scope of constitutional protection
§ 4:23 —The fact-opinion analysis
§ 4:24 —Examples of the fact-opinion determination
§ 4:25 Statements concerning the dead
§ 4:26 Neutral reportage
§ 4:27 —The doctrine accepted
§ 4:28 —The doctrine inapplicable
§ 4:29 —The doctrine rejected
§ 4:30 —The commentators
§ 4:31 Consent
§ 4:32 Retraction
§ 4:33 Prerequisites for defamation suits
§ 4:34 On-line defamation
§ 4:35 The �rst amendment and the internet

CHAPTER 5. INCITEMENT
§ 5:1 Development of incitement doctrine
§ 5:2 Publisher's privilege against content-related injuries
§ 5:3 —Common law duties
§ 5:4 —Bases and scope of publisher's privilege
§ 5:5 Media privilege against content-related injuries

CHAPTER 6. PERFORMERS' AGREEMENTS

I. PERSONAL SERVICES CONTRACTS
§ 6:1 In general
§ 6:2 California law—Seven years and $6,000
§ 6:3 New York law—Special, unique or extraordinary

II. OTHER EMPLOYMENT AGREEMENTS
§ 6:4 Contract elements; O�er and acceptance
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§ 6:5 —Enforceability
§ 6:6 —Breach, unreasonable suspension; Cummings
§ 6:7 —Improper use of force majeure; Bumgarner
§ 6:8 Remedies for breach; Injunction; Davis and Holden
§ 6:9 —Consequential damages; Redgrave
§ 6:10 —Recovery of minimum guarantee; Payne
§ 6:11 —Punitive damages; Welch
§ 6:12 —Duty to mitigate; Parker and Bennett
§ 6:13 Exclusive rights agreements—Best e�orts
§ 6:14 Right to �nal cutting or pre-release approval
§ 6:15 Assignment of rights to alternative markets
§ 6:16 Sequel rights

III. PUBLISHING AGREEMENTS
§ 6:17 Publisher's duty to use best e�orts to promote work
§ 6:18 Satisfactory manuscript clause
§ 6:19 Author's representations, rights and duties; No implied

warranty of title—Wol�
§ 6:20 —Author's right to approve changes and make revisions; Zim

and Simons
§ 6:21 —Author's duty not to publish competitive work; Harlequin v

Warner
§ 6:22 Publisher's breach; Accelerated publication date of paperback

edition
§ 6:23 —Failure to pay royalties
§ 6:24 —Damages recoverable for publisher's breach

IV. IMPLIED CONTRACTS—IDEA SUBMISSION
CASES

§ 6:25 Theories of recovery
§ 6:26 Requirements of access and use
§ 6:27 Damages

CHAPTER 7. REPRESENTING
PERFORMERS
§ 7:1 Introduction
§ 7:2 Theories of liability—California
§ 7:3 —New York

CHAPTER 8. PERFORMERS' CREDITS AND
BILLING
§ 8:1 Introduction
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§ 8:2 Value of credit
§ 8:3 Remedies for breach of credit agreement—Damages
§ 8:4 —Speci�c performance of credit agreements
§ 8:5 False or misleading credit—Right to alter work
§ 8:6 —Limitations on alteration rights
§ 8:7 Remedies for false or misleading credit—Injunction and

damages
§ 8:8 —False designation of origin—Lanham Act section 43(a)
§ 8:9 —Libel
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