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affirmative defense of privilege
§5:7 Application—Petition for injunction against civil

harassment
§5:8  —Showing in a declaratory relief action
§5:9 —Showing of common-law malice
§5:10 —“Clear and convincing evidence” in actual

malice cases
§ 5:11 —“Actual malice”
§ 5:12 —Statute of Limitations
§ 5:13 —No Contest Petition
§ 5:14 ‘Mixed’ cause of action?

III. EVIDENTIARY SHOWING

§ 5:15  Plaintiff must submit admissible evidence

§5:16 Court “shall” consider pleadings and affidavits

§5:17 —Compare

§ 5:18 Proper affidavits/declarations

§ 5:19 Inadmissible opinion and argument

§ 5:20 Separate statements of fact admissible?

§ 5:21 Properly executed declarations

§ 5:22 “Under the laws of California”

§ 5:23  Proper foundation

§5:24 —Compare

§ 5:25 Hearsay

§5:26  Court will not weigh or determine credibility of
competing evidence

§ 5:27 Waiver of evidentiary objections

§ 5:28 Request for judicial notice

§ 5:29  Objections to improper requests for judicial notice
may be waived

§ 5:30 Evidentiary issues—Earlier court proceedings
bearing on the “probability” of prevailing

§ 5:31 Preliminary injunction proceedings

§ 5:32 Stay proceedings

§ 5:33  Granting of summary adjudication/summary
judgment
§ 5:34 Denial of summary judgment in earlier lawsuit
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—Compare

Rule 11 sanctions ruling

Collateral estoppel/contractual bar
Probate court statement of decision

Appendix of appellate prong-two decisions

Abuse of process

Aiding & abetting

Antitrust (including unfair competition claims)

Barratry

Breach of confidence (including breach of
fiduciary duty, loyalty, and trust claims)

Breach of contract

Breach of the covenant of quiet enjoyment

Breach of Fiduciary Duty

Breach of the implied covenant of good faith and
fair dealing

Cancellation of cloud on title

Civil rights (state and federal)

Claim and Delivery

Concealment

Conversion

Conspiracy

Defamation (including libel and slander)

Disclosure of confidential and privileged
information

Discrimination in employment

Equitable indemnity

Eviction (fraudulent, retaliatory, and wrongful
claims)

Extortion

False advertising (including Bus. & Prof.
§ 17500 claims)

False arrest

Fraud

Harassment

Indemnification

Infliction of Emotional Distress

Interference (intentional/negligent) with
contractual relations

Interference (intentional/negligent) with
prospective economic advantage

Invasion of Privacy (including right of publicity
and misappropriation)

Malicious prosecution

APPENDIX OF PRONG TWO DECISIONS BY
CAUSE OF ACTION
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Misrepresentation (intentional and negligent)

Negligence (including “Negligent Infliction of
Emotional Distress” “NIED”)

Negligent hiring and supervision

No contest petition

Prima facie tort

Promissory estoppel

Quiet title

Slander of title

Spoliation of evidence

Statutory Violation: Brown Act/Open Meetings
Law (Gov. Code § 54950)

Statutory Violation: Bus. & Prof. Code § 6147

Statutory Violation: Civ. Code § 1714.4 (child
support evasion law)

Statutory Violation: Civ. Proc. Code § 527.6
(Civil harassment restraining order)

Statutory Violation: Civ. Proc. Code § 1060
(declaratory relief)

Statutory Violation: Corp. Code § 5617
(challenge to election)

Statutory Violation: Fam. Code § 6340 (domestic
violence restraining order)

Statutory Violation: Gov. Code § 526a

Statutory Violation: Gov. Code § 16645.6

Statutory Violation: Health & Safety Code
§ 1278.5 (retaliation)

Statutory Violation: Health & Safety Code
§§ 25404.1, 25180(d), 25187(e)

Statutory Violation: Lab. Code §§ 1050, 1102.5
(retaliatory action against a whistleblower)

Statutory Violation: Lab. Code § 2802

Statutory Violation: Pen. Code § 496

Statutory Violation: Pen. Code § 6126.5

Statutory Violation: Pen. Code §§ 21310, 21311
(no contest petition)

Statutory Violation: Prob. Code § 1700 (petition
to reform trust)

Statutory Violation: Common Interest
Development Open Meeting Act (Civ. Code
§ 4900)

Statutory Violation: Consumer Legal Remedies
Act (Civ. Code § 1750)

Statutory Violation: Election Campaign Laws

Statutory Violation: Fair Debt Collection
Practices Act (FDCPA) (15 U.S.C. § 1692)

Statutory Violation: Megan’s Law (sex offender
registry—Pen. Code § 290.46)
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§ 5:102  Statutory Violation: Public Financial Interest
Laws (Gov. Code §§ 1090, 8314)

§ 5:103  Statutory Violation: Public Safety Officers
Procedural Bill of Rights (Gov. Code § 3300)

§ 5:104 Statutory Violation: Prescription Drug Reporting
Act (Civ. Code § 2527)

§ 5:105 Statutory Violation: RICO (18 U.S.C. §§ 1961 et
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§ 5:109 Statutory Violation: Whistleblower Protection
Act (Gov. Code § 8547)

§ 5:110 Theft

§ 5:111 Trade libel

§ 5:112 Trespass

§ 5:113  Unfair, unlawful business practices (including
Bus. & Prof. Code § 17200 claims)

§ 5:114  Wrongful Foreclosure

CHAPTER 6. EXEMPTIONS (ACTIONS
NOT SUBJECT TO ANTI-SLAPP
MOTIONS)

I. INTRODUCTION

§6:1 In general

§ 6:2 Narrow construction

§ 6:3 No implied exemptions to the anti-SLAPP statute
§ 6:4 Plaintiff bears burden of proof

§ 6:5 No Automatic Appeal Available if Civ. Proc. Code
425.17, subds. (b) or (c), Exemptions Triggered

II. PUBLIC ENFORCEMENT ACTIONS

§ 6:6 Public enforcement actions

§ 6:7 Government enforcement of consumer laws
exempt

§6:8  Application—Civil action to enjoin allegedly
misleading advertising

§6:9  —Civil action to enjoin attorney from filing unfair
competition lawsuits

§ 6:10 /Reserved]

§ 6:11 [Reserved]
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§ 6:12 Compare—City’s cross-complaint against
developer

III. ACTIONS FILED SOLELY IN THE PUBLIC
INTEREST

§ 6:13 Action filed solely in the public interest (Civ. Proc.
Code § 425.17, subd. (b))

§ 6:14  Criteria plaintiff must satisfy

§ 6:15 Entire complaint scrutinized

§ 6:16 Does the plaintiff seek greater or different relief
for themselves?

§ 6:17  If successful, would plaintiff’s action enforce an
important right affecting the public interest and
confer a significant benefit on the general public
or a large class of persons?

§ 6:18 Necessity of Private Enforcement and Plaintiff’s
disproportionate burden

§ 6:19 Comparison to Civ. Proc. Code § 1021.5

§ 6:20 Court may dispose of anti-SLAPP motion on
merits and not address exemption

§ 6:21 Application—Actions for unfair business practices
and class actions

§ 6:22 —Class action to enforce prevailing wage statute
§ 6:23 —Class action for debt collection practices

§ 6:24 —Compare—Putative class action

§ 6:25 — —Unruh civil rights action

§ 6:26 —Actions to invalidate statutes

§ 6:27 —Lawsuit to invalidate automobile insurance

discount statute
§ 6:28 —Qui tam actions
§ 6:29 —Qui tam action for insurance fraud
§ 6:30 —Putative class action to enforce publicity rights

IV. ACTIONS INVOLVING CERTAIN
COMMERCIAL SPEECH

§ 6:31 Claims involving certain commercial speech (Civ.
Proc. Code § 425.17, subd. (c))

§ 6:32 Conditions for exemption

§ 6:33 Distinction from Civ. Proc. Code § 425.17, subd.

(b)

§ 6:34 Application—Action for false advertising

§ 6:35 —Action for false and deceptive representations

§6:36 —Statements made for the purpose of securing
sales

§ 6:37 Compare—Action based on franchisor’s promises
to act

§ 6:38 Application—Taxi cab lawsuit for false
advertising on the Internet
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V. INDISPUTABLY CRIMINALLY ILLEGAL

—Lawsuit challenging statements in press
releases made by a publicly traded company
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providers
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goods and services

—Action based on statements about the future
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—Misappropriation action based on a publication

—Action based on publication of listing in sex
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—Action based on trade group representations
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solicitation
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Limitations
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§ 425.17 exemptions
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§ 6:63

§ 6:64
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Indisputably criminally illegal conduct is not
protected by anti-SLAPP statute

Preliminary inquiry

“Illegal” means criminal behavior

Application—Criminally Illegal Conduct

Illegal Monitoring

Application—Theft

—False police report

—Public disclosure of confidential personnel files

Compare—Action challenging hospital’s tax-
exempt status

—Alleged Criminal Impersonation

—Mere possession of allegedly stolen property

—Action based on attorneys’ failure to complete
required oaths and paperwork

—Action for challenging legality of investigation

—Action based on creation of an estate plan

—Action based on seeking a bench warrant

—Action for collusion to defraud

—Action for conduct in a wrongful eviction
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§ 6:72 —Action for breach of lease agreement and
covenant of good faith
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VI. OTHER ACTIVITY NOT PROTECTED BY
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CHAPTER 7. ANTI-SLAPP LITIGATION
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Request for Judicial Notice
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Motion
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