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—Form-Petition

Parties

—Persons under disability or not in being; guardian
ad litem

—Form—Answer of guardian ad litem

—Unknown owners

— —Form—Affidavit concerning unknown owners

Process and notice

—Form—Summons
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§ 20:54
§ 20:55
§ 20:56
§ 20:57
§ 20:58
§ 20:59
§ 20:60
§ 20:61
§ 20:62
§ 20:63
§ 20:64
§ 20:65
§ 20:66
§ 20:67
§ 20:68
§ 20:69
§ 20:70
§ 20:71
§ 20:72
§ 20:73
§ 20:74
§ 20:75
§ 20:76
§ 20:77
§ 20:78
§ 20:79
§ 20:80
§ 20:81
§ 20:82
§ 20:83
§ 20:84
§ 20:85
§ 20:86
§ 20:87
§ 20:88
§ 20:89
§ 20:90

§ 20:91
§ 20:92
§ 20:93
§ 20:94

§20:95
§ 20:96
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Publication notice

—Form—Affidavit

— —Publication notice

Practice

Answer or other pleadings

Defenses to petition

Hearing

—Court powers

—Title disputes

—Assigning homestead and dower

Special bond

—Form—Special bond for sale

— —Bond for sale or mortgage without surety

Order authorizing sale

—Designation of sale place and manner

—Form—Order

— —Provision regarding additional bond

Operation and effect of order

—Record silent as to jurisdiction

Land appraisal

—Form—Appraisers’ report and oath

— —Petition to excuse appraisal

— —Order excusing appraisal

Time and notice of public sale

—Manner and terms

—Form—Notice by publication

Presence of representative; statute of frauds

Agreements among bidders not to compete

Representative as purchaser

—Setting aside sale; acquiescence

—Accounting on reconveyance or setting aside of sale

Sales en masse

Purchaser’s failure to comply with bid terms

Report of sale and approval; objections

—Form—Sale report

— —Objections to sale report

— —Order sustaining objections to sale report and
ordering further sale

Deed or conveyance

Proceeds; use and accounting

Effect of sale—Purchaser’s title

—Error

UNDER TESTAMENTARY POWER

Generally
Application of Probate Act
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§ 20:97
§ 20:98
§ 20:99
§20:100
§20:101
§ 20:102

Generally

Nature of power

—Time for exercising

Representative’s death, refusal or disqualification
Administrator’s power

Effect of sale; purchaser’s title

V. TRANSFERRING RESIDENTIAL REAL ESTATE
BY INSTRUMENT WITHOUT PROBATE

§20:103

§ 20:104
§ 20:105
§ 20:106
§ 20:107
§ 20:108
§ 20:109

§ 20:110
§ 20:111

§ 20:112

§20:112.50
§20:112.70
§20:113
§20:114
§ 20:114.50
§ 20:115
§ 20:116
§ 20:117
§20:118

Real Property Transfer on Death Instrument Act—
Summary

—Definitions

—Nature of transfer of death instrument

—Capacity of owner and agent’s authority

—Requirements

—Signing, attestation, and acknowledgement

—Notice, delivery, acceptance, or consideration not
required

—Revocation of transfer on death instrument

—Effect of transfer on death instrument during owner’s
life

—Effect of transfer on death instrument at owner’s
death

—Renunciation by spouse

— —Form

—dJoint owners

—Notice of death affidavit

— —Form

—Disclaimer

—Rights of claimants

—Limitations and bona fide transfers

—Preparation of a transfer on death instrument or its
revocation

CHAPTER 21. ADMINISTRATION OF
PERSONAL ESTATE

I. GENERAL CONSIDERATIONS

§ 21:1 Generally

§21:2 Title to personal estate

§21:3 Tax liability

§21:4 Continuing decedent’s business

§ 21:5 —Form—Petition to continue decedent’s business
§ 21:6 — —Order to continue decedent’s business
§ 21:7 — —Authorization by heirs to administrator to

conduct business
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§ 21:8 Negotiable paper

§ 21:9 Judgments in decedent’s favor

§ 21:10 —Statutory applicability

§ 21:11 Duty of attending sale to enforce judgment in estate’s
favor

§ 21:12  Setoff against claims due estate

§ 21:13 Mortgages due to deceased

§ 21:14  Growing crops

§ 21:15 Investments

§ 21:16 Liability for bank failure

§ 21:17 Desperate personal estate

§ 21:18 [Reserved]

§ 21:19 Compounding, compromising or exchanging personal

estate

§ 21:20 —Form—Suggestion of desperate claims

§ 21:21 — —Notice of application to sell or compound
desperate claims

§ 21:22 — —Order to sell or compound claims, debts, and
demands due estate

§ 21:23 — —Report of sale and compounding of desperate
claims

§ 21:24 Form—Petition to settle wrongful death claim

§ 21:25 —Another form (Petition to settle wrongful death
claim)

§ 21:26 —Another form (Petition to settle wrongful death
claim)

§ 21:27 —Appearance and consent—Wrongful death action

§ 21:28 —Another form (Order Authorizing Settlement of
Action for wrongful death)

§ 21:29 —Order to settle wrongful death claim

§ 21:30 —Another form

§ 21:31 Proceeds of desperate claims

§ 21:32 Removal of property from state

II. MORTGAGE, PLEDGE OR LEASE

§ 21:33  Generally

§ 21:34  Agricultural commodities

§ 21:35 Petition to mortgage, pledge or lease—Contents
§ 21:36 —Form—Petition to mortgage

§ 21:37 — —Agricultural commodities

§ 21:38 Notice of hearing

§ 21:39  Order authorizing mortgage, pledge or lease

§ 21:40 —Form—Order to mortgage personal property

III. SALE
§ 21:41 Generally
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§ 21:42  Effect of power of sale under will
§ 21:43 Petition to sell—Contents

§ 21:44 —Form—Petition

§ 21:45 Notice of hearing

§ 21:46  Order of sale

§ 21:47 —Private sale

§ 21:48 —Public sale

§ 21:49 Form—Order—Public sale

§ 21:50 —Private sale

§ 21:51 —Notice of public sale

§ 21:52 —Report—Public sale

§ 21:563 —Private sale

§ 21:54 Caveat emptor; fraud

§ 21:55 Reliance on warranties

§ 21:56  Purchase of assets by representative

CHAPTER 21A. TRANSFER INSTRUMENT
PRESUMED VOID BY STATUTE

§ 21A:1 Definitions

§ 21A:2 Presumption of void transfer
§ 21A:3 Limitations period

§ 21A:4 No independent duty

§ 21A:5 Cost of the proceedings

CHAPTER 21B. LIFETIME TRANSFER OF
PROPERTY ACT

§ 21B:1 Lifetime transfer of property with retained powers or rights;
validity

CHAPTER 22. PARTNERSHIP ESTATES
§ 22:1 Uniform Partnership Act
§ 22:2 Existence of partnership

§ 22:3 —Duties of partners

§22:4 Effect of partner’s death

§ 22:5 —Liability of surviving partners
§ 22:6 —Continuation of partnership

§ 22:7 Surviving partner as trustee

§ 22:8 Rule as to partnership and individual debts

§ 22:9 —Partner’s loss of right to have assets marshaled
§ 22:10 Rights of separate creditors

§ 22:11 Limited partnerships

§ 22:12 —Family limited partnerships

§ 22:13 — —Form
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CHAPTER 23. CLAIMS AGAINST ESTATES

I. GENERAL CONSIDERATIONS

§ 23:1  Generally
§ 23:2  Suggestions and reminders
§ 23:3 Rights of creditors after debtor’s death

II. DEBTS AND LIABILITIES OF ESTATE

§23:4 Generally

§ 23:5 —Statutory custodial claims

§ 23:6 Necessaries furnished to spouse; maintenance and
child support

§ 23:7 Contracts of decedent

§ 23:8 Implied contract

§ 23:9 Claims for services—Generally

§ 23:10 —Family members

§ 23:11 —Who constitutes a family member

§ 23:12 —Effect of testamentary provision

§ 23:13 —Application of statute of limitations

§ 23:14 Claims for contributions of funds or support to family
member

§ 23:15 —Child support orders

§ 23:16 Funeral expenses

§ 23:17 —Burial place markers

§ 23:18 Claims not due

§ 23:19 Representative’s claims

§ 23:20 Joint and several obligations

§ 23:21 Money held in trust

§ 23:22 Equitable claims—Historically

§ 23:23 —Current law

§ 23:24 Partnership claims

§ 23:25 Enforcing judgments that are liens at judgment
debtor’s death

§ 23:26  Claims secured by liens

§ 23:27 Criminal fines

§ 23:28 Public aid claims

§ 23:29 Defenses to claims—Representative’s duty

§ 23:30 —Limitations and laches

§23:31 Commencement of statute of limitations

§ 23:32 Form of defense

III. NECESSITY OF PRESENTATION

§ 23:33  Generally
§ 23:34 Attorney fees claims
§ 23:35 Contingent claims
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§ 23:36  Tax claims
§ 23:37 Failure to present claim—Effect
§ 23:38 —Secured claims
§ 23:39 —Excuse for not filing claim
§ 23:40 — —Claims and the Sureties Act
IV. PROCEDURE RELATING TO ADJUSTMENT

AND ALLOWANCE

A. GENERAL PROCEDURAL MATTERS
§ 23:41  Generally
§ 23:42 Form—Claim notice
§ 23:43 —Proof of publication
§ 23:44 Mailing or delivery of claim copy
§ 23:45 —Form—Summons
§ 23:46 — —Waiver of mailing or delivery of copy of claim
§ 23:47 Filing or presenting claim
§ 23:48 Court where claim filed
§ 23:49 Time of presentation
§ 23:50 Claims after statutory deadline
§ 23:51 Formal requisites of claim
§ 23:52 Form of claims—Checklist
§ 23:5683 —Form—Claim
§ 23:54 Amendment of claims
§ 23:55 Pleadings
§ 23:56 —Denial of written instrument’s execution
§ 23:57 Parties entitled to file pleadings
§ 23:58 Practice on claim date
§ 23:59 Testamentary authorization of allowance
§ 23:60 Claim allowance and disallowance
§ 23:61 Arbitration of claims
§ 23:62 Classification of claims
§ 23:63 —Form—Allowance and classification
§ 23:64 — —Notice of disallowance
B. TRIAL OF DISPUTED CLAIMS

§ 23:65 Generally
§ 23:66 Right to jury trial
§ 23:67 Evidence—Generally
§ 23:68 —Burden of proof; weight and sufficiency
§ 23:69 —Proof of judgment
§ 23:70 —Decedent’s written instruments
§ 23:71 —Decedent’s financial records
§ 23:72 —Claimant’s financial records
§ 23:73 Witness competency—Generally
§ 23:74 —Claimant
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§ 23:75 —Claimant’s spouse

§ 23:76 Depositions

§ 23:77 Issues, proof and variance

§ 23:78 Setoff or counterclaim against claim

§ 23:79 —Effect of statute of limitations

§ 23:80 Judgment

§ 23:81 Form—Order allowing claim

§ 23:81.50 —Claim order

§ 23:82 Court’s authority to set aside judgments of
allowance

V. CLASSIFICATION OF CLAIMS

§ 23:83  Generally

§ 23:84 Governing law

§ 23:85 Provisions for classification as substantive law

§ 23:86  First class—Funeral and administration expenses

§ 23:87 Second class—Surviving spouse and child award

§ 23:88 Third class—Debts due federal government

§ 23:89 Fourth class—Money due employees and expenses
attending last illness

§ 23:90 Fifth class—Trust funds and property received

§ 23:91 —Decedent in capacity of executor, administrator, or
guardian

§ 23:92 —Public officers

§ 23:93 —Other trust relations within the statute

§ 23:94 —Agents, factors, or bailees

§ 23:95 —Identifiable money or property

§ 23:96 Sixth class—Debts due state, county, or municipality

§ 23:97 Seventh class—All other claims

§ 23:98 Taxes

§ 23:99 —Form by seventh class claimant

VI. OPERATION AND EFFECT OF ALLOWANCE

§ 23:100 Generally
§ 23:101 Granting right to redeem real estate on probated
claim

VII. ASSETS AND RESOURCES FOR PAYMENT
§ 23:102 Generally

§ 23:103 Marshalling assets and securities; contribution

VIII. PAYMENT OF CLAIMS

§ 23:104  Generally
§ 23:105 Priority of payment
§ 23:106 Release of creditor’s claim against estate
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IX. RECOURSE AGAINST HEIRS, DEVISEES OR
REPRESENTATIVES FOR DECEDENTS’ DEBTS

§ 23:107 Generally

§ 23:108 Fraudulent conveyances or devises
§ 23:109 Liability of heir or devisee

§ 23:110  Actions against heir or devisee

§ 23:111 Limitation period

§ 23:112 When action is maintainable

§ 23:113  Pleadings

§ 23:114 Judgment

CHAPTER 24. CITATION TO RECOVER
PROPERTY AND DISCOVER INFORMATION

§24:1 Generally

§ 24:2 Development of law

§ 24:3 Nature and purpose

§24:4 Property subject to citation proceeding

§ 24:5 Property not subject to citation proceeding

§ 24:6 Informality of proceedings

§ 24:7 Eligible petitioners

§ 24:8 Formal requisites of petition

§ 24:9 —Form—Petition for citation to discover
information

§ 24:9.50 — —Petition for citation to recover assets

§ 24:10 Citation

§ 24:11 —Form—Citation

§ 24:12 — —Another form

§ 24:13 —Service

§ 24:14 Procedure where representative respondent

§ 24:15 Jury trial
§ 24:16 Hearing

§ 24:17 —Burden of proof

§24:18 —Evidence

§ 24:19 —Dead Man’s Act

§ 24:20 —Gift property

§ 24:21 —Donor’s intent

§ 24:22 —Delivery

§ 24:23 —Time of consummation

§ 24:24 —Nature of gift property

§ 24:25 — —Checks

§ 24:26 — —Bank deposits

§ 24:27 — —Negotiable instruments
§ 24:28 — —Stocks and bonds

§ 24:29 —Burden of proof and presumptions
§ 24:30 —Sufficiency of evidence

XXXV



§ 24:31
§ 24:32

§ 24:33
§ 24:34

§ 24:35
§ 24:36
§ 24:37

§ 24:38
§ 24:39
§ 24:40
§ 24:41
§ 24:42
§ 24:43

§ 24:44
§ 24:45
§ 24:46

HorNER ProOBATE PrACTICE AND ESTATES

Judgment and orders

Requirement to answer citation questions and
enforcement of orders

Forms—Order to turn over property

—Petition for attachment against respondent
refusing to turn over property

—Attachment order

—Attachment

—Order committing respondent to jail for failure to
turn over property

—Contempt mittimus

Finality of proceeding

—Collateral attack; review

Improper transfer of assets

Distribution to improper parties

Receipt of property, benefit, or other interest by reason of
death

Definitions—Financial exploitation

—Abuse

—Neglect

CHAPTER 25. DISTRIBUTION

§ 25:1
§ 25:2
§ 25:3
§ 25:4
§ 25:5

§ 25:6

§ 25:7

§ 25:8

§ 25:9

§ 25:9.50
§ 25:10

§ 25:10.50
§ 25:11

§ 25:12

§ 25:13

§ 25:14

§ 25:15

§ 25:16

XXXV

Generally

Title to property

Time for distribution

—Distribution after six months

—Partial distribution before expiration of six-
month period

— —Form—Petition for leave to make partial
distribution

— — —Order granting leave to make partial
distribution

— — —Refunding bond given by legatee,
distributee, heir or creditor

Distribution to creditors

Individuals barred from receiving distribution

Necessity of distribution order

Final distribution of estate

Form—Order making final distribution among
creditors, heirs or residuary legatees

—Bond to representative on payment of legacy to
minor

Effect of order
Form—Receipt on distribution

Refunding bond after expiration of time for filing
claims

Refunding by distributees
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§ 25:17
§ 25:18

§ 25:19
§ 25:20
§ 25:21
§ 25:22
§ 25:23
§ 25:24
§ 25:25

§ 25:26

§ 25:27
§ 25:28

§ 25:29
§ 25:30
§ 25:31
§ 25:32
§ 25:33

§ 25:34
§ 25:35

—Form—Petition for apportioning among
distributees debt arising after distribution

— —Order apportioning amount to be refunded by
distributees

Distribution in kind

—Form—Petition

— —Order directing distribution in kind

— —Order approving payment to distributees

Heirs of person presumed dead

Advancements

—Form—Release in consideration of advancement
of money

— —Release in consideration of advancement of
personal property

Setoff or retention of indebtedness

Form—Petition by attorney-in-fact for leave to
receive distributive share

—Order authorizing attorney-in-fact to receive
share

—Bond of attorney-in-fact

Foreign distributees

—Form—Petition of foreign country representative
to receive share

— —Order allowing foreign country representative
to receive share

— —Report of attorney-in-fact or consul

— —Receipt of distributee to accompany report

CHAPTER 26. ACCOUNTING

§ 26:1
§ 26:2
§ 26:3
§ 26:4
§ 26:5
§ 26:6
§ 26:7
§ 26:8
§ 26:9
§ 26:10
§ 26:11
§ 26:12
§ 26:13
§ 26:14
§ 26:15
§ 26:16

§ 26:17

Generally

Equitable jurisdiction over representative’s accounts

Account contents

—Credits to representative

—Administration expenses

—Compensation of representatives

—Attorney fees

Suggestions and reminders

Accounts checklist

Form—-Certificate of voucher possession

—Summary sheet

—Representative’s account

—Form—Recapitulation

Notice of accounting

—Current or final account

—Form—Affidavit of nonresidence and publication
notice

Form—Appearance on account
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§ 26:18 Accounting on behalf of representatives; suit by
distributee

§ 26:19 Citation to compel accounting

§ 26:20 —Form—Petition

§ 26:21 — —Citation

§ 26:22 — —Order where representative accounts and settles
after citation’s issuance

§ 26:23 — —Order to compel accounting

§ 26:24 Attachment to enforce accounting
§ 26:25 —Form—Petition for attachment for failing to
account as ordered by court

§ 26:26 — —Order requiring attachment for failure to comply
with order to file account

§ 26:27 — —Attachment writ

§ 26:28 —Form in case of contempt

§ 26:29 Attachment on failure to pay and distribute

§ 26:30 —Form—Petition for attachment for failure to pay
over money as ordered by court

§ 26:31 — —Order that attachment issue

§ 26:32  Objections to account

§ 26:33 —Form—Objections

§ 26:34 —Time of filing

§ 26:35 —Hearing

§ 26:36  Final account

§ 26:37 Form—Final account and settlement

§ 26:38 Effect of final account approval

§ 26:39 —Presumptions; res judicata

§ 26:40 —Attack on and relief from order

§ 26:41 Deposit of unclaimed money

§ 26:42 —Form—Petition for leave to deposit unclaimed
money

§ 26:43 — —Order granting authority to deposit unclaimed
money

§ 26:44 Deposit or investment of money of ward
§ 26:45 Settlement where estate does not exceed surviving
spouse’s award

§ 26:46 —Form—Report that assets are less than surviving
spouse’s award and petition for discharge
§26:47 — —Order finding assets do not exceed surviving

spouse’s award and discharging representative
§ 26:48 Reopening estate

Volume 2
CHAPTER 27. NONRESIDENT
REPRESENTATIVES

§27:1 Generally
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§ 27:2
§ 27:3
§ 27:4
§ 27:5
§ 27:6
§ 27:7
§ 27:8
§ 27:9
§ 27:10
§ 27:11
§ 27:12
§27:13

§27:14

Claims in principal and ancillary administration

Extraterritorial effect of letters

Power to collect and remove personal property

Form - Affidavit of foreign representative

Penalty for false affidavit

Right to sue

Amenability to Illinois action

Personal property - Lease, sale, or mortgage

—Checklist

Real estate - Lease, sale, or mortgage

—Checklist

Effect of letters in Illinois upon lease, sale, or
mortgage of property

Conveyances by foreign representative under power
in will

CHAPTER 28. ACTIONS BY OR AGAINST
REPRESENTATIVES

I. GENERAL CONSIDERATIONS

§ 28:1
§ 28:2
§ 28:3
§ 28:4
§ 28:5
§ 28:6

Introduction

Actions which survive

—Action for personal injuries and death

—Death of party to action

Right to bring suit

Statute of limitations where right of action survives

II. ACTIONS AND PROCEEDINGS MAINTAINABLE

§ 28:7 Actions by representatives generally

§ 28:8 Actions maintainable

§ 28:9 —Action for possession of real estate

§ 28:10 —Action for wrongful death

§ 28:10.50 — —Limitations period

§ 28:11 — —Contributory negligence

§ 28:12 — —Special Representative

§ 28:13 — —Next of kin

§ 28:14 — —Damages recoverable and propriety of award

§ 28:15 Forms—Petition by representative for leave to
institute suit and employ counsel

§ 28:16 —Order authorizing representative to institute
suit and employ counsel

§ 28:17 —Petition to settle cause of action—Wrongful
death

§ 28:18 —Order for leave to settle cause of action—

Wrongful death
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§ 28:20
§ 28:21
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—Release of tortfeasor by representative—
Decedent’s estate

Actions against representatives

Garnishment of representative

III. PRACTICE AND PROCEDURE

§ 28:22
§ 28:23
§ 28:24
§ 28:25
§ 28:26
§ 28:27
§ 28:28
§ 28:29

§ 28:30
§ 28:31

Introduction

Parties

Pleading

Evidence

Defenses available to representatives

Judgment

—Construing will

—Effect of judgment against representative qualified
in one state upon representative qualified in another

Costs

—In proceeding to construe will

IV. COMPETENCY OF WITNESSES

§ 28:32
§ 28:33

§ 28:34
§ 28:35

§ 28:36
§ 28:37
§ 28:38
§ 28:39
§ 28:40
§ 28:41
§ 28:42
§ 28:43
§ 28:44
§ 28:45
§ 28:46
§ 28:47
§ 28:48

Introduction

Deceased or persons under legal disability—
“Dead-Man’s Act”

—Definition of terms used in Dead-Man’s Act

—Competence to testify—Interest adverse to party
representative

—Partition

Distribution of estate

Husband and wife

Competency of spouse of incompetent witness

Manner of showing interest of witness

—Exceptions in Dead-Man’s Act

— —Testimony as to conversations and events

— —Depositions

— —Account books and records

— —Heirship of decedent

Partners and joint contractors

Contracts with deceased agent

Effect on competency of assignment, release or
adjudication of claim

CHAPTER 29. APPEALS
I. IN GENERAL

§ 29:1

Generally

§ 29:2 Who may appeal
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§ 29:3 —Representatives
§ 29:4 Right to counsel—Appeal of order denying restoration
of estate

II. PROCEDURE

§ 29:5 Judgments subject to review

§ 29:6 Time for filing notice of appeal

§ 29:7 Appeal after 30 days

§ 29:8 Form of notice of appeal

§ 29:9 Service of notice of appeal

§29:10 Notice to self-represented persons
§29:11 Stay of judgments pending appeal

§ 29:12 Condition of bond

§29:13  Appeal bond

§ 29:14 —Another form of bond on appeal

§ 29:15 Contents of record on appeal
§29:16 —Report of proceedings

§ 29:17 Preparation of record

§ 29:18 Record on appeal request form

§ 29:19 Form of certificate of record

§ 29:20 Transmission of record or certificate
§ 29:21 Form of certificate in lieu of record
§ 29:22  Time for filing and docketing record
§ 29:23  Briefs

§ 29:24 —Appendix to the brief

§ 29:25  Abstract

§29:26 Time for filing and serving briefs

§ 29:27 Oral argument

§ 29:28  Scope of review and powers of reviewing court
§ 29:29 Rehearing in reviewing court

§ 29:30 Issuance and filing of mandates

§ 29:31 Lien of judgment of reviewing court
§ 29:32 Motions in reviewing court

§ 29:33 Form and corrections of motions

CHAPTER 30. INDEPENDENT

ADMINISTRATION

§ 30:1 Generally

§ 30:2 Overview—Checklist

§ 30:3 Petition

§ 30:4 Hearing for probate of will and appointment as
representative—Checklist

§ 30:5 Form—For probate of will and for letters
testamentary

§ 30:6 —For letters of administration
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§ 30:7 — —For probate of will and for letters of
administration with will annexed

§ 30:8 —Notice to Heirs-Petition for Letters of
Administration

§ 30:9 —Order Declaring Heirship

§ 30:10 —Oath and Bond or Representative - No Surety

§ 30:11 Order granting independent administration

§ 30:12 —Objecting interested persons

§ 30:13 —Form—Testate estate

§ 30:14 — —Intestate estate

§ 30:15 Notice - to heirs and legatees

§ 30:16 Notice - to creditors

§ 30:17 Form-Notice to heirs and legatees-Will admitted

§ 30:18 —Form—Explanation of rights

§ 30:19 — —Form—Publication notice and notice of claims

§ 30:20 — —Proof of mailing and publication

§ 30:21 — —Waiver of notice

§ 30:22 Converting from supervised to independent
administration

§ 30:23 —Form—Petition to convert to independent
administration

§ 30:24 — —Order converting to independent
administration (estate to remain open)

§ 30:25 — —Order converting to independent
administration for purpose of closing estate

§ 30:26 Termination of independent administration status

§ 30:27 —Petition to terminate

§ 30:28 —Another form—Petition to terminate

§ 30:29 — —Notice of termination/independent
administration

§ 30:30 Request for court instruction

§ 30:31 Personal fiduciary for ward

§ 30:31.50 —Form—Acceptance of Office

§ 30:32 —Selection—Checklist

§ 30:33 Administrative powers of independent
representative—Checklist

§ 30:34 Inventory

§ 30:35 Spouse and child awards

§ 30:36 —Notice of probate and release of estate’s interest
in real estate under independent administration

§ 30:37 Distribution of estate assets

§ 30:38 —Minor and disabled distributees

§ 30:39 —Form—Refunding bond

§ 30:40 Closing the estate—Checklist

§ 30:41 —F'inal report

§ 30:42 — —Form—Notice of final report

§ 30:43 — —Receipt and approval on closing of decedent’s

estate in independent administration
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§ 30:44 — —Order of discharge
CHAPTER 31. SUMMARY
ADMINISTRATION

§31:1 Generally

§ 31:2 Overview—Checklist

§ 31:3 Preliminary matters

§ 314 Petition

§ 31:5 —Form—Petition—Testate

§ 31:6 — —Intestate

§ 31:7 Notice

§ 31:8 —Form - Notice

§ 31:9 Bond of distributee

§ 31:10 —Form-Bond of distributee

§ 31:11 Claims

§ 31:12 Hearing and order

§ 31:13 —Form—Order—Testate

§ 31:14 — —Form—Order—Intestate
§ 31:15 Distribution

CHAPTER 32. SETTLEMENT OF SMALL

ESTATES

§ 32:1 Generally

§ 32:2 Estates of decedents

§ 32:3 —Form—Small estate affidavit

§ 32:4 Minor or ward’s estate

§ 32:5 —Form—Affidavit for ward’s estate

§ 32:6 — —Affidavit for minor’s estate

§ 32:7  Appointment of agent

§ 32:8 Payment or delivery of personal estate to persons
authorized

§ 32:9 Recovery upon refusal to pay or deliver

§ 32:10 Penalties for false affidavit

§ 32:11  Sale of ward’s realty at private sale

§ 32:12 —Bond in sale of small real estate interest

CHAPTER 33. INTRODUCTION TO

GUARDIANSHIP

§33:1 Guardianship in general

§ 33:2 Guardianship at common law

§ 33:3 Minors—Definition

§ 33:4  —Parental right to custody

§ 33:5  —Grandparents’ visitation rights

§33:6 —Emancipation

§ 33:7 Guardians for adults with disabilities—Definitions
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§ 33:8 Person with a disability—Power of court

§ 33:9 —Transactions with a person with a disability

§ 33:10 Alternative to guardianship for adults with disabilities—
Supported Decision-Making Agreement Act

CHAPTER 34. ELIGIBILITY,
APPOINTMENT, AND QUALIFICATION OF
GUARDIANS OF MINORS

§ 34:1 Overview—Checklist

§ 34:2 Testamentary guardian—Selection

§ 34:3 —Method of appointment

§34:4 —Form - Will provisions for appointment

§ 34:5 Nomination by minor

§ 34:6 Eligibility

§ 34:7 —Order of protection

§ 34:8 Petition for appointment—Contents

§ 34:9 Petition for appointment-Defects

§ 34:10 —Form - Petition for Guardian of Minor

§ 34:11 [Reserved]

§ 34:12 Petition for appointment-Defects—Form -
Nomination by minor

§ 34:13 Petition for appointment—Defects—Notice of
hearing on petition

§ 34:14 Petition for appointment-Defects—Notice of
hearing on petition—Form

§ 34:15 Best interests of minor

§ 34:16 Appointment

§ 34:16.50 Special immigrant minor findings

§ 34:17 Oath or acceptance of office

§ 34:18 Necessity of bond

§ 34:19 —Appointment by court

§ 34:20 —Form—Order appointing plenary guardian of a minor

§ 34:21 Standby guardian

§ 34:22 —Form designating standby guardian

§ 34:23 —Petition for appointment or termination of
authority

§ 34:24 Short-term guardian

§ 34:25 —Form - appointment

§ 34:26 Form - Letters of office—Guardian of estate

§ 34:27 —Guardian of person

§ 34:28 Effect of appointment

§ 34:29 Costs and fees

§ 34:30 Successor guardians

§ 34:31 Revocation of letters

xliv



TaBLE oF CONTENTS

CHAPTER 35. ELIGIBILITY,
APPOINTMENT, AND QUALIFICATION OF
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CHAPTER 53. DURABLE POWERS OF
ATTORNEY
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§53:2 Definitions
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§ 53:5 Standard of care
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§ 53:10.50
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—Unreasonable refusal to honor
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Effect of disability

Effect of dissolution of marriage
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§ 53:12
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§ 53:14.10
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§ 53:14.30

Purpose of legislation

Authority of agent—Checklist
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§ 53:21 Duties of health care providers—Checklist
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care—Use

§ 53:23 —Form

§ 53:23.30 —Limitations on who may witness health care agencies

§ 53:24 Revocation and amendment

§ 53:25 Liability of reliants—Checklist

§ 53:26 Penalties
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IV. POWER OF ATTORNEY FOR MENTAL HEALTH
TREATMENT

§ 53:28 Introduction
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§ 53:29  Attorney-in-fact

§ 53:30  Authority of agent

§ 53:31 Revocation and amendment

§ 53:32 Form of declaration for mental health treatment

V. ANATOMICAL GIFTS
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§ 53:34 Definitions
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revocation
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VI. HEALTH INSURANCE PORTABILITY AND
ACCOUNTABILITY ACT OF 1996 (HIPAA)

§ 53:40 Health Insurance Portability and Accountability Act (HIPAA)

§ 53:41 Health Insurance Portability and Accountability Act
(HIPAA)—HIPAA release form

CHAPTER 53A. REVISED UNIFORM
FIDUCIARY ACCESS TO DIGITAL ASSETS
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§ 53A:3 Applicability
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§ 53A:5 Application of act to a terms-of-service agreement
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§ 53A:9 Disclosure of content of electronic communications
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§ 53A:10 Disclosure of other digital assets of principal
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§ 53A:11  Disclosure of digital assets held in trust when
trustee is original user

§ 53A:12 Disclosure of contents of electronic communications
held in trust when trustee not original user

§ 53A:13 Disclosure of other digital assets held in trust when
trustee not original user

§ 53A:14  Disclosure of contents of electronic communications
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disability

§ 53A:15 Fiduciary duty and authority

§ 53A:16  Custodian compliance and immunity

§ 53A:17 Relation to Electronic Signatures in Global and
National Commerce Act and severability of
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CHAPTER 53B. UNIFORM POWERS OF
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I. GENERAL PROVISIONS
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§ 53B:2 Definitions

§ 53B:3 Governing law

§ 563B:4 Common law and principles of equity

II. CREATION, REVOCATION, AND AMENDMENT
OF POWER OF APPOINTMENT
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§ 53B:6 Nontransferability

§ 53B:7 Presumption of unlimited authority

§ 53B:8 Exception to presumption of unlimited authority
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§ 53B:20  Disposition of unappointed property under released or
unexercised general power

§ 53B:21  Disposition of unappointed property under released or
unexercised nongeneral power

§ 53B:22  Disposition of unappointed property if partial appointment
to taker in default

§ 53B:23  Appointment to taker in default

§ 53B:24 Powerholder’s authority to revoke or amend exercise

§ 53B:25 Disposition of trust property subject to power

IV. DISCLAIMER OR RELEASE; CONTRACT TO
APPOINT OR NOT TO APPOINT

§ 53B:26  Disclaimer

§ 53B:27  Authority to release

§ 53B:28 Method of release

§ 53B:29 Revocation or amendment of release

§ 53B:30 Power to contract: presently exercisable power of
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§ 53B:31 Power to contract: power of appointment not presently
exercisable
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§ 53B:33  Creditor claim: general power created by powerholder

§ 53B:34  Creditor claim: general power not created by powerholder
§ 53B:35 Power to withdraw

§ 53B:36  Creditor claim: nongeneral power

VI. MISCELLANEOUS PROVISIONS

§ 53B:37 Uniformity of application and construction
§ 53B:38  Application to existing relationships

CHAPTER 54. LIVING WILLS

§ 54:1 Purpose
§ 54:2 Living Will Act

§ 54:3 —Definitions

§ 54:4 —General provisions

§ 54:5 Execution of declaration

§ 54:6 Form of declaration to withhold or withdraw life-
sustaining procedures in event of terminal
condition

§ 54:7 Revocation of declaration

§ 54:7.40 Operation of living will
§ 54:7.50 Physician responsibilities
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§ 54:8 Immunities; penalties
CHAPTER 54A. DISPOSITION OF
REMAINS ACT

§ 54A:1 Generally

§ 54A:2 Directions by decedent for disposition of his or her remains
§ 54A:3 Body parts

§ 54A:4 Prohibition of cremation

§ 54A:5 Written requirements

§ 54A:6 Form

§ 54A:7 Duties of authorized agent

§ 54A:8 Misrepresentation and liability

§ 54A:9 Liability

§ 54A:10 Disputes

CHAPTER 55. HEALTH CARE SURROGATE
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§ 55:2 Definitions

§ 55:3 Applicability

§ 55:4 Determining decisional capacity

§ 55:5 Format of documents

§ 55:6 Notice

§ 55:7 Private decision-making process—Checklist

§ 55:8 Implementing decision to forgo treatment

§ 55:9 Surrogates

§ 55:10 Decisions involving surrogates

§ 55:11  Liability of reliants

§ 55:12 Health Care Right of Conscience Act
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§ 55:15 [Reserved]
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§ 55A:5 Commissioners
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Partition alternatives

Consideration for partition in kind
Open-market sale, sealed bids, or auction
Report of open-market sale

Costs

CHAPTER 56. PROCEEDINGS UNDER
MENTAL HEALTH AND DEVELOPMENTAL
DISABILITIES CODE

I. IN GENERAL

§ 56:1 Introduction
§ 56:2 Definitions
§ 56:3  Jurisdiction

II. ADMISSION

§ 56:4
§ 56:5
§ 56:6
§ 56:7
§ 56:8
§ 56:9
§ 56:10
§ 56:11
§ 56:12
§ 56:13
§ 56:14
§ 56:15
§ 56:16
§ 56:17
§ 56:17.10

§ 56:17.20
§ 56:17.30
§ 56:17.40
§ 56:17.50
§ 56:17.60
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Informal admission

Voluntary admission

Admission by petitioning court

—Evidentiary standard

—Conversion to voluntary admission
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—Order of protection

Emergency admission

—~Certificate

—Notice and disclosures

—Hearing

—Standard of Proof

—Petition—Checklist

Admission on an outpatient basis by court order—Petition
for involuntary admission

—Certificate

—Examination

—Detention

—Notice

—Court hearing

III. TREATMENT CONSIDERATIONS

§ 56:18
§ 56:18.50

§ 56:19
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§ 56:20 Administration of involuntary treatment—On an
emergency basis

§ 56:21 Administration of authorized involuntary
treatment—On application to court

§ 56:21.30 — —Appointment of guardian ad litem

§ 56:21.50 —Review and notice

§ 56:22 Liability for treatment charges

§ 56:23 —Self-sufficiency trust fund

§ 56:24 Control over contact or communication

§ 56:25 Right to habeas corpus
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disability
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§ 56:27 Costs

§ 56:28 Venue

§ 56:29 —Continuances

§ 56:30 Right to counsel

§ 56:31 —Right to jury trial
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§ 56:33 —Evidence
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§ 56:35 —Testimony

§ 56:36 Respondent as witness

§ 56:37 Presence of respondent at hearing

§ 56:38 —Standard of proof

§ 56:39  Order for discharge or commitment

§ 56:40 —Duration of orders

§ 56:41 Alternative treatment

§ 56:42 Appeals

§ 56:43 —Standard of review

VI. FORMS

§ 56:44 Mental Health and Developmental Disabilities Code
forms

§ 56:45 —Applications—Administrative admission

§ 56:46 — —Voluntary admission

§ 56:47 —Notices—Admission

§ 56:48 — —Denial of admission and right to request review

§ 56:49 —Examination of minor for admission or continued
hospitalization

§ 56:50 [Reserved]

§ 56:51 Mental Health and Developmental Disabilities Code
forms—Application by adult for admission of minor

§ 56:52 Mental Health and Developmental Disabilities Code forms—

Outpatient Certificate
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Mental Health and Developmental Disabilities Code forms—
Inpatient Certificate

—Petition for involuntary/judicial admission

—Notice of hearing

—Order for hearing

—Orders—Detention, examination, diagnostic
evaluation

— —Detention, examination and appearance before
court

—Verdict of jury

—Orders—Treatment or discharge

— —Habilitation or release

—Petition for administration of psychotropic medication/
electroconvulsive therapy

—Order for administration of psychotropic medication and/or
electro-convulsive therapy

—Request for treatment/habilitation plan review

—Petition for transfer

—Notice of transfer between state-operated centers

—Petition for discharge

—Notices—Notice of discharge from a state-operated center

—Petition for restoration of legal competence

—Physician’s report/certificate

—Order of restoration to competency

—Notices—Facility director’s decision

— —Change in status

—Rights of recipients

—Rights of informal admittee

—Authorization to disclose or obtain information

—Consent to medication

CHAPTER 57. TRANSFERS TO MINORS

§57:1
§ 57:2
§ 573
§ 57:4
§ 57:5
§ 57:6
§ 57:7
§ 57:8

§57:9
§57:10

§ 57:11
§ 57:12
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Nomination of custodian

Powers of custodian
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Custodian’s expenses, compensation and bond

Transfer and creation of custodial property—
Checklist

—Forms—Acknowledgment describing custodial
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—Validity and effect of transfer
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§ 57:13
§ 57:14
§ 57:15
§ 57:16

§ 57:17

Liability to third persons—Checklist
Exemption of third persons from liability—Checklist
Accounting

Change of custodian and designation of successor
custodian

Termination of custodianship

CHAPTER 58. ADOPTION
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§ 58:1
§ 58:2
§ 58:3
§ 58:4
§ 58:5
§ 58:6
§ 58:7
§ 58:7.20
§ 58:7.40
§ 58:7.60

Introduction

General overview

Legislative history in Illinois

Purpose of statute
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Statutory construction

Definitions

Approval and regulation of adoption agencies
Interstate adoptions

Intercountry adoptions

II. SPECIFIC CONSIDERATIONS

§ 58:8

§ 58:9

§ 58:10
§ 58:11
§ 58:12
§ 58:13
§ 58:14
§ 58:15
§ 58:16
§ 58:17

§ 58:18

§ 58:19
§ 58:20
§ 58:21
§ 58:22
§ 58:23
§ 58:24
§ 58:25
§ 58:26
§ 58:27
§ 58:28

Availability for adoption
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Determination of unfitness
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— —Abandonment or desertion of child
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return of child
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— —Agency
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HIV Testing of child
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—Enforcement
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III. PRACTICE AND PROCEDURE
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§ 58:31 Party defendant

§ 58:32 Petition for adoption

§ 58:33 —Verification
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§ 58:95 Interim orders
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§ 58:126 Confidentiality of records

§ 58:127 Identifying information
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§ 58:133.20 — —Birth parent preference form
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§ 58:137 Appeal and error
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§ 58:142
§ 58:143
§ 58:144
§ 58:145
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—Grandparents
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—Adopted child

Inheritance rights
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§ 58:147
§ 58:148
§ 58:149
§ 58:150
§ 58:151
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—Forms—Petition for adoption
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CHAPTER 59. WILLS—IN GENERAL
I. GENERAL CONSIDERATIONS

§ 59:1

Generally
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Who may make a will—At common law and under
Illinois statutes in general

—Ordinance of 1787 and subsequent legislation

—The acts of 1872 and of 1939

—The act of 1975

II. CAPACITY OF TESTATOR

§ 59:6

§ 59:7

§ 59:8

§ 59:9

§ 59:10
§ 59:11
§ 59:12
§ 59:13
§ 59:14
§ 59:15
§ 59:16
§ 59:17
§ 59:18
§ 59:19
§ 59:20
§ 59:21
§ 59:22
§ 59:23

Sound mind and memory

—The general rules

—Test of testamentary capacity
—Capacity to make the particular will
—General conclusions

Impaired mind or memory

Mental disability

Delusions

Suicide

Alcoholism and drug addiction

Undue influence

—Presumption and burden of proof
—Fiduciary relationships

—Fiduciary relationship—Attorney client relationship
—Conduct of attorney drafting will
—Illicit relationships

—Standard of proof
—Presumption—Checklist

III. PROVISIONS AND CONDITIONS

§ 59:24
§ 59:25
§ 59:26
§ 59:27
§ 59:28
§ 59:29
§ 59:30
§ 59:31

§ 59:32
§ 59:33
§ 59:34
§ 59:35
§ 59:36

§ 59:37
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Disinheritance

Contracts to make wills

—Oral contract

—Specific performance

—Enforcement

—Form of contract to convey or devise to children

Conditional or contingent wills

Gifts to a class without words of survivorship—In
general

—When distribution postponed beyond testator’s
death

—When element of futurity involved

—Forms—Designating class of persons

— —Fixing time for determination of class
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Validity of conditions and restrictions in will—In
general

—Entire and partial invalidity
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§ 59:38 —Form of forfeiture provisions for contesting will or
other cause
§59:39 —Form of forfeiture provision for failure to support

§ 59:40 —Carrying out directions of a will

IV. CHANGES AND REVOCATION

§ 59:41 Alterations, interlineations and erasures
§ 59:42 Revocation of wills—In general

§ 59:43 —Cancellation

§59:44 —Tearing

§ 59:45 —Subsequent or duplicate wills

§ 59:46 —Form—Revocation by separate instrument
§ 59:47 —Revocation partial and by implication
§ 59:48 —By divorce or annulment

§59:49 —Revival
§ 59:50 Contract for sale

V. SETTLEMENT OF CONFLICTS

§59:51 In General

§ 59:52 Family settlements or compromise agreements

§ 59:53 —Form of family-settlement agreement

§ 59:54 —Contract for settlement of estate notwithstanding
disappearance of child of deceased

CHAPTER 60. FORM AND EXECUTION OF
WILLS

I. IN GENERAL

§ 60:1 History of legislation and antiquity of wills
§ 60:2 Will to be in writing

§ 60:3 —Incorporation by reference

§ 60:4 Codicils

§ 60:5 —Codicil provisions—Checklist

§ 60:6 —Form of codicil

§ 60:7 — —Alternate forms

§ 60:8 — —dJoint and mutual will

§ 60:9 The signature of the testator

§ 60:10 Signature by another

§ 60:11 Attestation of witnesses—In general
§ 60:12 —Statutory requirements

§ 60:13 —Written attestation clause

§ 60:14 —The attestation clause—Form

§ 60:15 —Attesting witness’ signature

§ 60:16 Credibility of witnesses

§ 60:17 —Beneficiary as witness
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§ 60:18 —Fiduciaries and their attorneys, and creditors as
witnesses

§60:19 Presence of testator

§ 60:19.50 Electronic Wills, Electronic Estate Planning Documents,
and Remote Witnesses Act

§ 60:20 Nuncupative wills

§ 60:21 Holographic wills

§ 60:22 Pour-over wills

§ 60:23 Joint, mutual, or reciprocal wills generally

§ 60:24 —dJoint wills

§ 60:25 — —Characteristics—Checklist

§ 60:26 —Mutual or reciprocal wills

§ 60:27 —Effect of contract on rights of surviving spouse

§ 60:28 Uniform International Wills Act—In general

§ 60:29 —Validity

§ 60:30 —Mandatory requirements

§ 60:31 —Points of form

§ 60:32 —Certificate of authorized person

§ 60:33 — —Form

§ 60:34 —Information registration

§ 60:35 Deeds intended to be testamentary

§ 60:36 Deeds and other documents intended to be
testamentary—Designation of beneficiary or
payee in certain types of contracts

§ 60:37 Other documents intended to be testamentary

§ 60:38 Gifts causa mortis—In general

§ 60:39 —Anticipation of death—Delivery—Revocation

§ 60:40 After-acquired property

§ 60:41 Choice of law

II. DRAFTING CONSIDERATIONS AND

CHECKLISTS

§ 60:42 Information to be obtained from client—Checklist

§ 60:43 Verification of testamentary capacity—Checklist

§ 60:44 Will provisions—Checklist

§ 60:45 Specific bequests—Checklist

§60:46 Flexibility—Checklist

§ 60:47 Periodic review—Checklist

§60:48 —Testamentary trust—Checklist

III. SELECTED FORMS FOR ENTIRE WILLS AND
VARIOUS PROVISIONS

A. COMMENCEMENT, TESTIMONIUM AND

§ 60:49
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§ 60:62
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§ 60:67
§ 60:68
§ 60:69
§ 60:70

§ 60:71

§ 60:72
§ 60:73

§ 60:74
§ 60:75
§ 60:76
§ 60:77
§ 60:78
§ 60:79
§ 60:80

§ 60:81
§ 60:82

§ 60:83
§ 60:84
§ 60:85
§ 60:86
§ 60:87

— —Age of testator

— —Domicile

— —Religious form

— —Fraud and undue influence, absence
— —Marital status

— —dJoint wills

— —Number of pages of will

— —Sound mind and memory
Testimonium clause—General forms

— —Identification and number of pages
— —Joint wills

Attestation clause—General form
—Other forms

— —dJoint or joint and mutual wills

— —Testator signing by hand of another
— —Testator signing by mark

Affidavit of execution

COMPLETE WILLS

Estate planning forms
Entire estate to spouse
—Extended form

—Subject to reduction to rights under statute upon
remarriage

Gift in appreciation of kindness, named relatives
omitted

Will creating trust

—For spouse for life and then for children, or their
issue

—For payment of debts

Will with trust

Continuation of business

Pour-over will

—partial addition to trust

Joint will

—Of parents—With devise by survivor of farm to son
or daughter

— —Providing that son or daughter shall in all
events receive certain property

—Devising all property in equal shares to spouse and
children

Mutual will

Joint and mutual will

—Of husband and wife

—Disposing of real property

—Providing for conversion into cash
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§ 60:95
§ 60:96
§ 60:97
§ 60:98
§ 60:99
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§ 60:101
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§ 60:112
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§60:119
§ 60:120
§60:121
§ 60:122
§60:123
§ 60:124
§ 60:125
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—Estate to survivor and to children on death of
survivor

—Estate to survivor—Reservation of right to revoke

—Providing for division of estate among children on
death of testators

GENERAL PROVISIONS

In General

Family, names of members

—Maiden name of testator

Appointment of person to assist executor and
trustee

Burial provisions—Lot and headstone

—Cremation

—Place of burial

—Crypts for testator and spouse

—Expenses for funeral and burial payable from
principal of residuary estate

—Inscription on monument

—Mausoleum

— —Existing

—Perpetual care of burial lot

—Spouse’s funeral and burial expenses payable from
trust estate

Confirmation of antemortem gifts

Disinheritance clauses

—Antenuptial agreement as ground

—Alleged child of descendant

—Claims filed by beneficiaries as ground

—Siblings

—Confidence in spouse as reason for omitting
children

—Daughter of testator

—Exclusion of one person

—Heirs not specifically mentioned in will

— —Another form

—Issue of deceased child

—Named children

—Nominal gift

—Son of testator

—Son excluded because of prior gifts to him

—Son to have trust fund only

—Son’s conduct toward testator as ground

—Stepchildren

—Unborn or adopted children

—Former husband
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§ 60:126
§ 60:127
§60:128
§60:129
§ 60:130
§ 60:131
§ 60:132
§ 60:133
§ 60:134
§ 60:135
§ 60:136
§ 60:137
§60:138
§ 60:139
§ 60:140
§60:141
§ 60:142
§ 60:143
§ 60:144
§ 60:145

§ 60:146
§ 60:147
§ 60:148
§ 60:149
§ 60:150
§ 60:151
§ 60:152
§ 60:153

D.

§ 60:154
§ 60:155
§ 60:156
§ 60:157

§ 60:158
§ 60:159
§ 60:160
§ 60:161
§ 60:162
§ 60:163
§ 60:164
§ 60:165
§ 60:166

Option to purchase property of testator

Papers incorporated in will by reference

Partition of real estate prohibited

Assignability of interest under will

Payment of debts

—Claims not filed or allowed

—Debts secured by collateral

—Loan on insurance policies

—Mortgages

—Property from which debts payable

—Real property charged with debts

—Real estate to be sold

—Real estate subject to incumbrances

Inheritance and other taxes, payment

—Ascertainment of amount of tax

—Deduction from bequest

—Exemption of legacies from payment of taxes

—Payment of other taxes prohibited

—Payment of taxes only on property passing by will

—Recovery of taxes from person benefiting from
power of appointment

—Waiver of recovery of taxes

Personal estate, law applicable to disposition

Revocation clauses

—After-born children, effect

—Agreement not to revoke

—dJoint act of testators

—Survivor of mutual will

Void or invalid provisions, effect

BEQUESTS AND DEVISES

In General
Class taking per capita and not per stirpes
Class taking per stirpes

Conditional gifts—Acceptance of gift to be filed
within fixed time

—Care of graves of testator and family

—Care of testator and no claim against estate

—Claiming gift within specified time

—Contesting will, forfeiting interest

—Conveyance of interest in land to trustee

—Legatee to personally occupy land

—Education of relative at expense of legatee

—Gift subject to conditions

—Lease, sale, failure to pay taxes, or judgment, as
terminating gift
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§ 60:169
§ 60:170
§60:171
§ 60:172
§ 60:173
§ 60:174
§60:175
§60:176
§60:177
§60:178
§ 60:179
§ 60:180
§ 60:181
§ 60:182
§ 60:183
§ 60:184

§ 60:185
§ 60:186

§ 60:187

§ 60:188
§ 60:189
§ 60:190
§ 60:191
§ 60:192
§ 60:193
§ 60:194
§ 60:195

§ 60:196
§ 60:197
§ 60:198

§ 60:199
§ 60:200
§ 60:201
§ 60:202
§ 60:203
§ 60:204
§ 60:205
§ 60:206
§ 60:207
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—Liquor, nonuse

—Marriage of surviving spouse terminating his or
her rights

—Parentage of child of certain age

—Partnership, formation

—Payment of mortgage

—Payment of testator’s debts

—Payments by beneficiary to third persons

—Reformation of legatee

—Restraints on alienation of property

—Society to establish and maintain orphanage

—Support and religious burial for child

—Support of testator and spouse

—Survival of legatee

—Survival of child’s spouse

—Taxes, payment

—Tobacco, nonuse

Creditors of beneficiary, barring

—Revocation of gift if held to be subject to claims of
creditors

Cumulative legacy

Definitions—“Child,” “children,” or “descendants” as
including only natural born children

—“Descendant” or “descendants” as including
adopted children

—“Issue”

—“Next of kin”

—Stepchild considered as natural child

Dividing estate into equal shares

—Testator’s siblings making division

Gift direct to beneficiary and not to trustees

Gift in recognition of kindness

Gift in addition to prior settlement or antenuptial
agreement

Gift as constituting entire share of beneficiary

Gift of particular objects or interests—Bank deposits

—Books and paintings to spouse for life and then to
children

—Bird

—Business

—Cooperative apartment, rent free

—Income

— —Surplus

—Interest in estate of another

—Interest in estate of spouse

—dJewelry—Spouse’s jewelry

— —Personal jewelry to child
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§ 60:209
§ 60:210
§ 60:211

§ 60:212
§ 60:213
§ 60:214
§ 60:215
§ 60:216
§ 60:217
§ 60:218

§ 60:219

§ 60:220
§ 60:221
§ 60:222
§ 60:223
§ 60:224
§ 60:225
§ 60:226
§ 60:227
§ 60:228
§ 60:229
§ 60:230
§ 60:231
§ 60:232
§ 60:233
§ 60:234
§ 60:235
§ 60:236

§ 60:237

§ 60:238
§ 60:239
§ 60:240
§ 60:241
§ 60:242
§ 60:243
§ 60:244
§ 60:245
§ 60:246

§ 60:247
§ 60:248

— —Personal jewelry to nonrelative

— —To children, selection by executor

—dJointly owned property

—Land and personal property to be selected by
executors or cash

—Membership in club

—Money, same amount to various persons

—Money to various persons

—Mortgage

—Partnership interest

—Personal effects and household goods

—Personal effects and household goods to spouse, or

over to child or children

—Request for spouse or child to give some article to

siblings of testator

—Safe deposit box, contents

—Savings and loan deposits

—=Shares of stock

— —Lapsing of bequest

— —Pro rata reduction of bequest

— —Splits, dividends or reclassifications of stock

—Trust, testator’s interest

—Trust property

—Trust property, living trust

—Wearing apparel

—Works of art

Gift of proceeds of life insurance policy

—Application of proceeds

—Interest of testator as beneficiary of policy

—Policies payable to legatee

—Proceeds of life and accident policies

Gift, persons to receive—Description and
designation

—Beneficiaries, determination according to
distribution date

Gift to attorneys

Gift to charities

—Cemetery

—City for playground

—College

—Educational institution

—Foundation

—Hospital

—Hospital to maintain ward, giving preference to
employees of named corporation

—Hospital, residuary gift over

—Improvement of rural life
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§ 60:249 —Naming memorial

§ 60:250 —Orphanage

§ 60:251 —Pastor for benefit of poor

§ 60:252 —Church

§ 60:253 —Public library

§ 60:254 —Other charitable organization

§ 60:255  Gift to children

§ 60:256 —Children born after execution of will

§ 60:257 —Children of testator, subject to right granted to
others to occupy land during lifetime

§ 60:258 —Definition of children

§ 60:259 —Named children and their descendants, excluding
one child

§ 60:260 —Named children or lineal descendants, or survivor

§ 60:261 —Named children, share and share alike

§ 60:262 —Persons claiming to be children

§ 60:263 —Remainder to named children after death of
spouse of testator

§ 60:264  Gift to church for saying masses

§ 60:265 —Another provision

§ 60:266  Gift to corporations

§ 60:267  Gift to creditors

§ 60:268 —In satisfaction of debts

§ 60:269 —Not in satisfaction of debt

§ 60:270  Gift to daughter

§60:271 —Daughters free from claims of husbands

§ 60:272 —Support while unmarried

§ 60:273  Gift to debtor

§ 60:274 —Absolute gift of all loans made to sibling

§ 60:275 —Canceling debts, and surrendering collateral

§ 60:276 —Canceling debts of individual

§ 60:277 —Canceling small debts

§ 60:278 —Credit allowed on debt of legatee

§60:279 —Credit on note of legatee

§ 60:280 —Debts not released

§60:281 —Debts deductible from debtors’ shares

§ 60:282 —Equalization as between debtor legatees

§ 60:283 —Release if debtor dies before death of testator

§ 60:284 —Release of debts in existence at death of testator

§ 60:285 —Release of mortgage debt

§ 60:286 —Release of particular debts

§ 60:287  Gift to executor

§ 60:288 —Accepting appointment as condition

§60:289 —For advice and other aid

§ 60:290 —For services

§ 60:291  Gift to heirs of deceased persons

§60:292  Gift to heirs of testator
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§ 60:293
§ 60:294
§ 60:295
§ 60:296
§ 60:297
§ 60:298
§ 60:299
§ 60:300
§ 60:301
§ 60:302
§ 60:303
§ 60:304
§ 60:305
§ 60:306
§ 60:307
§ 60:308
§ 60:309
§ 60:310
§ 60:311

§60:312
§ 60:313
§ 60:314
§ 60:315
§ 60:316
§ 60:317
§ 60:318
§ 60:319
§ 60:320
§ 60:321

§ 60:322
§ 60:323

§ 60:324
§ 60:325
§ 60:326
§ 60:327
§ 60:328
§ 60:329
§ 60:330
§ 60:331
§ 60:332
§ 60:333
§ 60:334
§ 60:335

—Meaning of “heirs”

—Person claiming to be heir

Gift to spouse

—In lieu of other rights

Gift to minors

—Payable at specified age with support in meantime

—Payable when married or at specified age

—Payable to relative or directly to minor

Gift to nieces and nephews

—Nephews

—Nieces

Gift to persons taking care of testator

—Taking care of testator and spouse

Gift to persons establishing right to inherit

Gift to persons jointly, or as tenants in common

Gift to household or business employees

—Based on period of employment

—Employed at death of testator

—Employees and amount to be determined by
executor or trustee

—Housekeeper in lieu of all claims

Gift to friends or survivor

Gift to sibling

Gift to child

—Adopted child

Gift to trustees under will

—Trustee individually

Gift to unincorporated society

Gift to spouse or equally to children

Gift to spouse—All real estate and leasehold estates
to spouse

—Annuity

—Estate to spouse, expressing confidence in him or
her to provide for children

—PFor his or her immediate use

—Former spouse, support and maintenance

—In lieu of other rights

—In performance of antenuptial contract

—Intended spouse

—Life estate in all property

—Life estate in real property

—Renunciation by spouse, effect of

—Same as if testator had died intestate

—Until death or remarriage

Life estate

—Children with remainder in fee to lineal
descendants and gift over to survivors
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§ 60:342
§ 60:343
§ 60:344

§ 60:345
§ 60:346

§ 60:347
§ 60:348
§ 60:349

§ 60:350

§ 60:351
§ 60:352

§ 60:353

§ 60:354
§ 60:355
§ 60:356
§ 60:357
§ 60:358
§ 60:359

§ 60:360
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—Child with remainder to lineal descendants or
over to child’s siblings

—~Child with remainder to lineal descendants or
another child

—Children, remainder to lineal descendants, with
restriction on alienation during lives of children

—Spouse, in residue

—Income and principal, use

—Life tenant given exclusive control of property
without bond

—Minerals, sale, lease or removal by life tenant

—Remainder to grandchildren per stirpes

—Remainder to siblings, or over to their
descendants excluding one

—Remainder to named children or their heirs

—Child, followed by life estate to another child, with
remainder to issue of both children per capita

—Child, with payments to surviving spouse and
other child

—Child with remainder to lineal descendants or
heirs at law of testator

—Son with remainder to his issue, or to daughter, or
to her issue, or to children of sister

—Spouse, base fee to grandchild determinable by
death leaving no issue, over to sibling or his or her
children

—Spouse, with broad power of disposition and
handling

—Spouse with part of remainder subject to
appointment and part to nephews and nieces

—Spouse with power of sale without bond, with
remainder to child and his or her children as
tenants in common, or over to children of another
child

—Spouse with power to sell and consume,
remainder to nephews and nieces

—Spouse with power to sell and consume,
remainder to designated persons

—Spouse with remainder to children or descendants
of deceased children

—Spouse with remainder to lineal descendants of
testator, and residue to spouse

—Spouse until death or remarriage, remainder to
named children, or issue of deceased child

—Spouse, with reversion to testator’s estate at his
or her death

Payment of legacies, from which fund or property—
Bank deposits
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§ 60:361
§ 60:362
§ 60:363

§ 60:364
§ 60:365
§ 60:366
§ 60:367
§ 60:368
§ 60:369
§ 60:370
§60:371
§60:372
§60:373
§ 60:374

§ 60:375
§ 60:376
§ 60:377
§60:378
§ 60:379
§ 60:380
§ 60:381
§ 60:382
§ 60:383
§ 60:384
§ 60:385
§ 60:386
§ 60:387
§ 60:388
§ 60:389

§ 60:390
§ 60:391
§ 60:392
§ 60:393
§ 60:394

§ 60:395

§ 60:396
§ 60:397
§ 60:398
§ 60:399
§ 60:400
§ 60:401

—Bequest of personal property subject to charge

—Bequest to testator from relative

—Cash on hand or out of maturities, without
interest

—Charge upon devise to equalize portions

—Charge of fixed sum per acre per year for spouse

—Debts due testator

—Devise subject to mortgages or liens

—Devise subject to charge for support of spouse

—Devise subject to charge of legacies

—Estate of another person

—Estate of testator’s ancestor

—Legacies charged on real estate

—Life insurance

—Option to take real property at fixed value, subject
to payments to other children

—Personal estate only

—Personal property and income from real property

—Personal liability of legatee

—Real estate if personal property insufficient

—Real property only

Payment of legacies within certain time

—Annuities

—Bequest to spouse, payable in installments

—Postponing payment

Payment of interest on legacies

Postponement of enjoyment of gift

Power of appointment

—Date power of appointment effective

—Declining to exercise power of appointment

—Disposition of property on nonexercise of power of
appointment

—Exercising power of appointment

— —Residuary clause

—Limited and special power of appointment

—Notice of exercise

—Power of appointment given child, and on default
trust fund to go to child’s issue, or testator’s issue
or his or her heirs at law

—Power of appointment over income of trust,
exercising

—Surviving spouse, power of appointment

Priority of legacies—In order named in will

—Particular legacy

—Successive priorities

—Two or more legacies

Residuary clauses
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§ 60:405
§ 60:406
§ 60:407
§ 60:408

§ 60:409
§ 60:410
§ 60:411
§ 60:412
§ 60:413

§ 60:414
§ 60:415

§ 60:416
§ 60:417
§ 60:418

§ 60:419
§ 60:420
§ 60:421
§ 60:422
§ 60:423
§ 60:424
§ 60:425

§ 60:426
§ 60:427
§ 60:428
§ 60:429

§ 60:430
§ 60:431

§ 60:432
§ 60:433

§ 60:434
§ 60:435
§ 60:436
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—Effect of death of part of class

—Heirs

—Legatees in proportion to respective shares in
estate

—Method of division of shares

—Niece or nephew as contingent remainderman

—Next of kin

—Percent to each named beneficiary or their
descendants

—Property included

—Real estate

—Residue of personal and all of real estate

—To children equally

—To children, if spouse predeceases testator or both
die in common accident

—Spouse of testator

Satisfaction of gifts and deductions—Claim of
legatee

—Advancements to be deducted

—Claim of spouse of legatee

—Costs and expenses of litigation instituted by
legatee

—Debts barred by limitation

—Deducting debts of donee to testator

Source of title, recital

Specific legacies

—Description of bequest as specific

—Specific bequest of all loans to sibling

Substitutional or alternative gift over if gift
ineffectual or invalid—General provisions

—Invalid gift to charity

—Lapsed bequest passing into residuary estate

—Residuary clause invalid

—Spouse refusing to accept legacy in lieu of
homestead, surviving spouse’s award and other
interest

Substitutional or alternative gift over on death
before death of testator

—Death in common calamity or simultaneously

—Gift falling into residuary estate

—Gift of one-third of estate to spouse, or to
residuary trust if spouse dies before or coincident
with testator

—Gift over to heirs of beneficiary

—Gift over to hospital

—Gift to named children, or over to spouse or
children of deceased child
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§ 60:437
§ 60:438

§ 60:439
§ 60:440

§ 60:441
§ 60:442
§ 60:443

§ 60:444
§ 60:445

§ 60:446

E.

§ 60:447
§ 60:448
§ 60:449
§ 60:450
§ 60:451
§ 60:452

§ 60:453

§ 60:454
§ 60:455
§ 60:456

F.

§ 60:457
§ 60:458
§ 60:459
§ 60:460
§ 60:461
§ 60:462
§ 60:463
§ 60:464
§ 60:465
§ 60:466
§ 60:467
§ 60:468
§ 60:469

—Gift to named children, or over to survivors

—Gift to named children, or over to their issue or to
survivors

—Gift to nephews and nieces, or over to their
children

—Residue to two siblings or the survivor or to
another, if named parent predeceases testator

Substitution of subject of gift—General clause

—Gift in lieu of proceeds of insurance policy

—Option to accept lump sum in lieu of monthly
payments

—Option to take property or money

—Proceeds of sale of real estate given in lieu of
invalid devise

—Legacy in lieu of gift sold by testator

NOMINATION OF EXECUTORS AND
GUARDIANS

In General

Nomination of executors

—Appointment of two or more persons

—Same persons as executors and trustees

—Child when of age

—Substitution in case of death, refusal, or disability
to act

—Substitution of person or corporation for trust
company to act outside state

—Trust company

—Trust company and individual

Change of executor by agreement of beneficiaries

EXECUTORS, GENERAL PROVISIONS
REGARDING

Nomination

Bond of executor—Requirement
—Sureties waived

—Bond waived

Compensation

—Services as attorney included
—Percent of appraised value
—Variation during successive years
Definition of “executors”

Directions to executors—Attorney to be employed
—Carrying on business
—Incorporation of business
—Disposition of partnership interests
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§60:470 —Destruction of papers

§60:471 —Increased income payments to sibling if needs
require

§ 60:472 —Postponement of distribution until taxes paid

§ 60:473 —Sale of personal property

§ 60:474 —Sale of real estate

§ 60:475 —Waiving appraisal and unnecessary proceedings

§ 60:476 —Maintain insurance

§ 60:477 —Rebuilding in case of fire

§ 60:478 —Payment or reduction of mortgage debts

§60:479 —Statement rendered by partnership to be accepted

as final

§ 60:480 —Securing release of loans for which shares of stock
are pledged

§ 60:481 —Employment of certain employee to be continued

§ 60:482 —Spouse to be paid allowances pending settlement
of estate

§ 60:483 —Employment of companion for spouse

§ 60:484 Liability—Acts in good faith

§ 60:485 —For acts of coexecutor

§ 60:486 Independent Administration

§ 60:487 Liability—For acts of preceding executor

§60:488 Powers

§ 60:489 —Real estate

§ 60:490 —Appraise and distribute property in cash or kind
§60:491 —Borrowing money

§ 60:492 —Carry on business

§ 60:493 —Claims, authority to adjust, settle or compromise

§ 60:494 —Commercial paper, execution

§ 60:495 —Construction of will

§ 60:496 —Determination of beneficiary’s interest
§ 60:497 —Division of real estate or proceeds

§ 60:498 —Employ professionals

§ 60:499 —Extension of time to debtors
§ 60:500 —Invest and hold property

§ 60:501 —Joinder in tax returns

§ 60:502 —Leases

§ 60:503 —Purchaser not required to see to application of
purchase money

§ 60:504 —Right to appoint foreign administrator

§ 60:505 —Same powers as granted to trustee

§ 60:506 —Sell property and settle claims

§ 60:507 —Sell or exchange property and acquire other
property

§ 60:508 —Sale of specified property and under conditions

§ 60:509 Powers of part of executors

§ 60:510 —Majority of executors to control
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§ 60:511
§ 60:512

—On death of other executors
—Particular power conferred on only part of
executors

G. NOMINATION OF GUARDIANS

§ 60:513
§ 60:514

§ 60:515
§ 60:516
§ 60:517

§ 60:518
§ 60:519
§ 60:520

H.

§ 60:521
§ 60:522
§ 60:523
§ 60:524

§ 60:525
§ 60:526

§ 60:527
§ 60:528
§ 60:529
§ 60:530

§ 60:531
§ 60:532

§ 60:533
§ 60:534
§ 60:535
§ 60:536
§ 60:537
§ 60:538
§ 60:539

§ 60:540

In General

Nomination of testamentary guardian of person
and/or of estate of minor children

—Bond not required
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CHAPTER 61. CONSTRUCTION OF WILLS
IN GENERAL

§61:1 General considerations
§61:2 Prior decisions as controlling
§ 61:3 Intention of testator

§ 61:4 —Consideration of entire will

§ 61:5 —Language as basis of inquiry

§ 61:6 —Words and clauses in will

§61:7 —Supplying, rejecting, changing or transposing words
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§61:16 — —“Heirs”
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§61:18 — —“Or” construed “and”
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§61:20 — — —“Share and share alike,” and equivalent terms
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§61:23 — — —Form
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§61:25 Considering separate instruments

§61:26  Practical construction by parties

§ 61:27 Favoring distribution according to statute of descent
§ 61:28 Construction in favor of heirs and children
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