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BENEFITS

Single and Mixed Motive Theories
in FMLA Retaliation Action

The Sixth Circuit has held that a
plaintiff can bring a Family and Medi-
cal Leave Act retaliation claim under
either a single-motive theory, where an
impermissible reason caused an
employer’s decision, or a mixed-motive
theory, where both permissible and
impermissible reasons motivated an
employer’s decision.

Ahmed v. Hamtramck Public Schools,
178 FE4th 975 (6th Cir. 2026) ............

Ben § 12:70

Sound Process Controls Over
Disappointing Investment Results

In a much-discussed case that may
have far-reaching consequences, the
Third Circuit affirmed summary judg-
ment for a 401(k) plan sponsor and its
committees, holding that a prudent
process controls a fiduciary breach
claim and that a fund’s
underperformance alone does not
require its removal.
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In re Quest Diagnostics ERISA Litiga-
tion, 179 F4th 217 (3d Cir. 2026) .....

Ben § 40:2
COMPENSATION

No Recovery Under FLSA for
Overtime Gap Time

The Third Circuit has also held that
the FLSA does not afford a remedy for
overtime gap time. The court
determined that the text of the FLSA
is clear, obligating employers to pay
nonexempt employees: (1) a minimum
wage, 29 U.S.C. § 206, and (2)
overtime pay for hours worked in
excess of 40 hours per workweek at a
rate not less than one-and-one-half
times employees’ regular rate of pay.
The court added that the text does not
mention overtime gap time and that
the statutory language is clear.

Secretary United States Department of
Labor v. Comprehensive Healthcare
Management Services LLC, 177 F.4th
427 (3d Cir. 2026) .............ccueevveuenen.
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Comp § 20:117
EMPLOYMENT PRACTICES —

Essential Function Requirement
Under ADA

The Americans with Disabilities Act’s
(ADA) essential function requirement
focuses on the desired result rather
than the means of accomplishing it. An
accommodation cannot also be an es-
sential job function, for purposes of be-
ing qualified individual.

Klimek v. CentraCare Health System,
178 F4th 1158 (8th Cir. 2026) ...........

Emp P § 9:46
LABOR RELATIONS

NLRDPB’s Failure to Consider Con-
tradictory Evidence Warranted
Remand

The NLRB failed to adequately
consider contradictory evidence, as it
was required to do before finding that
an employer had violated the NLRA by
terminating a shift supervisor, who
was also a union organizer, for using
profanity about a coworker in a group
chat, failing to complete all tasks dur-
ing a shift, and opening a letter from
the NLRB that was addressed to the
employer. The NLRB did not suf-
ficiently address evidence that no other
employee had used such extreme
profanity targeted at coworkers, or
whether the employer would have seen
the employee’s obscene text messages
as an escalating issue in light of
earlier discipline that also involved
profanity in the workplace.

Starbucks Corporation v. National
Labor Relations Board, 175 F.4th 627
(5th Cir. 2026) ......ccccueeeeeereeeeannnnn.
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Labor § 52:44

Arbitrator’s Award Could Not Be
Set Aside Based on Public Policy

An arbitrator’s determination that a
hotel worker’s conduct in briefly
displaying a pocket knife to a co-
worker justified a suspension without
pay and did not supply “just cause” for
discharge could not be set aside on the
ground that the state’s public policy
condemned violence in the workplace.
The hotel’s management had known for
some time that the worker carried a
knife and took it out every so often but
had never used it to injure or confront
another worker, and the state’s public
policy did not address how employers
are to address actual or implicit
threats of violence at work.

UNITE HERE Local 1 v. Magnificent
Mile Hotel Management, LLC, 177
FA4th 901 (7th Cir. 2026) .....................

Labor § 53:266



