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Here are the highlights of this issue of your Employment Coordinator. Review this Checklist as a
convenient summary of recent developments in the law. Consult the Employment Coordinator at the

topic, chapter, and section indicated for details.

BENEFITS

Arbitration Act Vindication Doc-
trine Negates Individual Arbitra-
tion

A split Ninth Circuit refused to force
individual arbitration of a former asset
management company worker’s
proposed class action alleging 401(k)
self-dealing, ruling that an arbitration
provision in retirement plan documents
was unenforceable because it sought to
nullify rights guaranteed under the
Federal Arbitration Act’s effective
vindication doctrine, which allows
judges to overrule an agreement if it
blocks a party from being able to bring
claims under federal law.

Pover v. Capital Group Companies,
Inc., 2026 WL 2196257 (9th Cir.
2026) .eoeeeeiiieeee e
Ben § 45:34

COMPENSATION

Tucker Act Interpretation Does
Not Apply to FLSA Claims

The District of Columbia Circuit has
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held that because the FLSA contains a
precise and self-executing remedial
scheme, “only its own text” controls the
jurisdictional analysis, the Tucker Act
interpretation does not apply to FLSA
claims. Accordingly, the appeals court
held that in cases over $10,000, the
district courts and the Court of Federal
Claims both have jurisdiction over
FLSA damages claims against the
United States.

Ruppe v. Rubio, 185 F.4th 167 (D.C.
Cir: 2026) oo,

Comp § 41:54
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Sexist Culture May Preclude Sum-
mary Judgment in Title VII Dis-
charge Case

The Seventh Circuit has held that a
plaintiff demonstrated a genuine
dispute of material fact in her Title VII
claim of discriminatory discharge
where the plaintiff showed that her
manager took no action in response to
her complaints that men in managerial
roles regularly made inappropriate
comments and jokes to and at the
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expense of women employees. The
inaction constituted acquiescence or
even tacit approval of such conduct,
thus precluding summary judgment on
employee’s sex discrimination. A jury
could find that because the manager
relied on input he understood to be
discriminatory and acceded to the
discriminatory atmosphere, his own
decision to discharge the employee was
made because of her sex.

Pratt v. Wisconsin Aluminum Foundry,
183 F4th 541 (7th Cir. 2026) ................

Emp P § 107:21

Extension of Probation Period Can
Be Adverse Employment Action

The Fifth Circuit has stated that an
employer’s extension of an employee’s
probation period can be an “adverse
employment action” under Title VII if
it affects an identifiable term or condi-
tion of employment.

Brenyah v. Columbia Hospital
Corporation of Bay Area, 181 F.4th 609
(5th Cir. 2026) ......ccooeeeeeeeeeeeieieeaannne,

Emp P § 107:45
LABOR RELATIONS

CBA Did Not Clearly and
Unmistakably Delegate Question of
Arbitrability to Arbitrator

A union’s and employers’ representa-
tions that they intended to delegate
the question of arbitrability of disputes
under their collective bargaining agree-
ment to the arbitrator were insufficient
to resolve the question of whether the
arbitrator or the court was to
determine the question of arbitrability.
The representations that were made
several years after the bargaining
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agreement was formed did not indicate
the parties’ intent at the time the
agreement was formed, and the
employers’ and the union’s intent in
forming the collective bargaining
agreement did not resolve the question
of whether the bargaining agreement
so clearly and unmistakably delegated
the question of arbitrability that for-
mer employees could have been said to
have assented to waiving their rights
to proceed in a judicial forum by ratify-
ing the agreement.

1199 SEIU United Healthcare Workers
East v. Chinese-American Planning
Council Home Attendant Program, 182
F4th 67 (2d Cir. 2026) .........................

Labor § 49:5

Manager Made Unlawful Coercive
Threats to Employees About Los-
ing Benefits

Substantial evidence supported the
NLRB’s conclusion that a manager’s
statements that she was opposed to
unionizing because of the risk of losing
benefits such as free tuition, health
benefits, and pay bumps through union
negotiations, and were going to be
withheld during the union election pe-
riod, were coercive threats to employ-
ees in violation of the NLRA. The
manager’s statement left sufficient am-
biguity as to the employer’s position
and could reasonably be interpreted as
a suggestion that the employer was
going to take a punitive bargaining po-
sition by threatening those benefits.

Starbucks Corporation v. National
Labor Relations Board, 179 F.4th 321
(5th Cir. 2026) .....cccoeeeeveeeeeeeaannannn.

Labor § § 26:48, 26:81



