
Table of Contents

Volume 1

CHAPTER 1. DEVELOPMENT OF TORT
LAW
§ 1:1 Tort law reflecting mores of period
§ 1:2 Philosophical development
§ 1:3 Historical development

CHAPTER 2. DEFINITION OF TORT
§ 2:1 Attempts to define
§ 2:2 Crimes distinguished—Public v. private wrong
§ 2:3 —Intent not required
§ 2:4 —Procedural differences
§ 2:5 Contracts distinguished

CHAPTER 3. NEGLIGENCE: DUTY;
STANDARD OF CARE
§ 3:1 Origins of liability based on fault
§ 3:2 Elements of negligence—In general
§ 3:3 —Restatement Third, Torts: Liability for Physical and

Emotional Harm
§ 3:4 —Reckless, willful, and wanton conduct; gross

negligence
§ 3:5 —Damages
§ 3:6 — —Economic loss doctrine
§ 3:7 — — —Development of doctrine
§ 3:8 — — —Independent duty doctrine
§ 3:9 — — —Exceptions
§ 3:10 — — — —Professional negligence
§ 3:11 — — — —Negligent misrepresentation; fraud
§ 3:12 — — — —Negligent performance of services
§ 3:13 — — — —Agency
§ 3:14 — — — —Special relationship
§ 3:15 Existence of duty—In general
§ 3:16 —Restatement Third, Torts: Liability for Physical and

Emotional Harm
§ 3:17 —Source of duty
§ 3:18 —Factors considered in determining existence of duty
§ 3:19 — —Public policy

xiii



§ 3:20 —Foreseeability
§ 3:21 — —Restatement Third, Torts: Liability for Physical

and Emotional Harm
§ 3:22 Standard of care—Objective nature
§ 3:23 —Reasonable person—In general
§ 3:24 — —Knowledge imputed to reasonable person
§ 3:25 — —Circumstances as affecting reasonable person
§ 3:26 — — —Rescue doctrine
§ 3:27 — — — —Elements
§ 3:28 — — — —Liability for failure to rescue
§ 3:29 — —Changing norms of conduct
§ 3:30 Liability based on misconduct of third persons—In

general
§ 3:31 —Basis of liability
§ 3:32 —General rule of no duty
§ 3:33 — —Special relationship exception—In general
§ 3:34 — — —Basis of liability
§ 3:35 — — —Illustrations of special relationships
§ 3:36 — — —Postsecondary schools
§ 3:37 — — —Illustrations where no special relationship

found
§ 3:38 — — — —Suicide
§ 3:39 —Persons with dangerous propensities—Mental

patients, outpatients
§ 3:40 — —Probationers and parolees
§ 3:41 — —Stalkers; identity theft
§ 3:42 —Physician liability for patient-caused injury
§ 3:43 —Liability of governmental entities
§ 3:44 —Schools
§ 3:45 —Providers of alcoholic beverages—In general
§ 3:46 — —Vendors—In general
§ 3:47 — — —Dram shop liability
§ 3:48 — — —Common law liability
§ 3:49 — — — —Liability to patron
§ 3:50 — — — —Injury caused by minor
§ 3:51 — — — —Injury to minor
§ 3:52 — —Social hosts
§ 3:53 — — —Liability to minors
§ 3:54 — —Employers
§ 3:55 —Possessors of land in general
§ 3:56 —Innkeepers
§ 3:57 —Sexually transmitted diseases
§ 3:58 Enhanced degree of care—Conduct or activities

involving unusually high risk of harm—In general
§ 3:59 — —Abnormally dangerous activities
§ 3:60 — — —Electricity
§ 3:61 — —Carriers

MODERN TORT LAW

xiv



§ 3:62 — — —Forms of conveyance
§ 3:63 — — —Application of duty
§ 3:64 — —Other conduct or activities
§ 3:65 Standard of care applicable to minors—In general
§ 3:66 —Minor engaging in adult activities
§ 3:67 —Standard of care owed to minors
§ 3:68 Standard of care applicable to persons under

impediment—Duties of and to disabled persons
§ 3:69 —Sudden physical impairment
§ 3:70 —Mental or emotional disability
§ 3:71 —Intoxicated persons
§ 3:72 Standard of care as affected by custom, safety

standards, or company rules—Custom of community,
industry, or trade

§ 3:73 —Weight accorded to custom
§ 3:74 —Safety standards, codes, or manuals
§ 3:75 —Company rules
§ 3:76 —Manufacturer’s instructions, brochures, or manuals
§ 3:77 Standard of care as affected by rules of sports
§ 3:78 Standard of care as affected by statute, ordinance, or

administrative regulation—Statutes and ordinances
§ 3:79 —Effect of violation of statute
§ 3:80 —Statutes and ordinances—Effect of violation of

statute—By minor
§ 3:81 —Effect of violation of ordinance
§ 3:82 —Effect of violation of administrative regulation
§ 3:83 Standard of care as affected by sudden emergency—

Sudden emergency doctrine
§ 3:84 — —Elements
§ 3:85 — —Unavoidable accident distinguished
§ 3:86 — —Abrogation or limitation of doctrine
§ 3:87 Standard of care applicable to voluntary

undertakings—In general
§ 3:88 —Liability for failure to warn
§ 3:89 —Illustrations of voluntary undertaking rule
§ 3:90 — —Care toward ill or injured person—“Good

Samaritan”

CHAPTER 4. CAUSATION
§ 4:1 Introduction
§ 4:2 Elements—In general
§ 4:3 — —Cause-in-fact—In general
§ 4:4 — — —“Natural and probable consequences” test
§ 4:5 — — —“But for” test
§ 4:6 — — — —Restatement Third, Torts: Liability for

Physical and Emotional Harm
§ 4:7 — — —“Substantial factor” test

TABLE OF CONTENTS

xv



§ 4:8 — —Legal cause; causation as limitation on liability
§ 4:9 — — —Restatement Third, Torts: Liability for Physical

Harm and Emotional Harm
§ 4:10 Concurrent causes
§ 4:11 Intervening cause; superseding cause
§ 4:12 —Sole proximate cause distinguished
§ 4:13 —Restatement Third, Torts: Liability for Physical and

Emotional Harm
§ 4:14 —Suicide
§ 4:15 —Police pursuits
§ 4:16 —Intentional or criminal intervening acts
§ 4:17 — —Stolen vehicles
§ 4:18 Expert testimony
§ 4:19 Burden of proof
§ 4:20 Quantum of proof required
§ 4:21 Function of the court and jury

CHAPTER 5. FORESEEABILITY
§ 5:1 Historical development of the role of foreseeability—

Early decisions
§ 5:2 —Palsgraf v. Long Island R. Co.
§ 5:3 Traditional role of foreseeability
§ 5:4 Restatement Second, Torts § 281
§ 5:5 Restatement Third, Torts: Liability for Physical and

Emotional Harm
§ 5:6 Foreseeability and causation
§ 5:7 Current foreseeability issues

CHAPTER 6. LIABILITY FOR
SUBSEQUENT AND SUCCESSIVE INJURIES
§ 6:1 Liability for subsequent and successive injuries—In

general
§ 6:2 —Single-injury rule
§ 6:3 — —Second-collision cases
§ 6:4 Subsequent and successive tortfeasors
§ 6:5 Acts done during insanity caused by negligent conduct
§ 6:6 Emotional disturbance resulting from negligent

conduct
§ 6:7 Injuries resulting from subsequent medical treatment

of original injury
§ 6:8 Disease resulting from lowered vitality caused by

negligent conduct
§ 6:9 Subsequent accidents due to impaired physical

condition caused by negligent conduct
§ 6:10 Liability for unforeseeable pecuniary harm
§ 6:11 Liability for greater injury than foreseeable

MODERN TORT LAW

xvi



CHAPTER 7. EMPLOYER LIABILITY FOR
TORTS OF EMPLOYEES
§ 7:1 Action against employer resulting from conduct of

agent
§ 7:2 Respondeat superior
§ 7:3 —Liability based on foreseeable risk
§ 7:4 —General rule of liability
§ 7:5 —Existence of master-servant relationship
§ 7:6 — —Independent contractor distinguished
§ 7:7 — —Franchisors
§ 7:8 — —Loaned servants
§ 7:9 — — —Basis of liability
§ 7:10 — — —Consent or agreement of parties
§ 7:11 — — —Burden of proof
§ 7:12 — — — —Presumptions
§ 7:13 — —Statutory or indirect employer
§ 7:14 — —Effect of written agreement
§ 7:15 —Scope of agent’s authority—In general
§ 7:16 — —Frolic and detour
§ 7:17 — —Off-duty employees
§ 7:18 — — —Off-duty police officers
§ 7:19 — —Intoxicated employee
§ 7:20 — —Intentional torts
§ 7:21 — — —Assaults
§ 7:22 — — —Sexual assaults
§ 7:23 —Charitable immunity
§ 7:24 —Joinder of parties
§ 7:25 —Effect immunity of agent
§ 7:26 —Effect of dismissal of agent
§ 7:27 —Effect of settlement with agent
§ 7:28 —Punitive damages
§ 7:29 Direct liability of employers
§ 7:30 —Negligent hiring or retention of agent
§ 7:31 —Negligent failure to control or supervise
§ 7:32 —Liability for references for former employees

CHAPTER 8. INDEPENDENT
CONTRACTORS
§ 8:1 Independent contractors—Introduction
§ 8:2 Who is an independent contractor
§ 8:3 —Right of control test
§ 8:4 General rule of nonliability for tort of independent

contractor
§ 8:5 Exceptions to rule of nonliability—Nondelegable duty

doctrine
§ 8:6 —Direct v. vicarious liability

TABLE OF CONTENTS

xvii



§ 8:7 — —Direct liability—Failure to use reasonable care in
selecting or retaining independent contractor

§ 8:8 — — — —Action by employee of independent
contractor

§ 8:9 — — —Retention of right of control
§ 8:10 — — — —Action by employee of independent

contractor
§ 8:11 — — — — —Restatement Second, Torts § 414
§ 8:12 — — —Owner liability for hazardous conditions on the

premises
§ 8:13 — — —Directing or ordering independent contractor
§ 8:14 — — —Common work area
§ 8:15 — —Vicarious liability
§ 8:16 — — —Inherently dangerous work; peculiar risk

doctrine
§ 8:17 — — — —What constitutes inherently dangerous work

or peculiar risk
§ 8:18 — — — — —Collateral negligence
§ 8:19 — — — —Injury to employee of independent contractor
§ 8:20 — — —Instrumentalities used in highly dangerous

activities
§ 8:21 — — —Work done under franchise
§ 8:22 — — —Work in public place
§ 8:23 — — —Work involving statutory duty
§ 8:24 — — —Trespass, nuisance, or withdrawal of support

by independent contractor
§ 8:25 — — —Failure to inspect completed work; acceptance

doctrine
§ 8:26 — — —Possessors and lessors of land
§ 8:27 — — — —Possessors of land
§ 8:28 — — — —Work involving premises retained by lessor
§ 8:29 — — —Apparent authority

CHAPTER 9. ASSUMPTION OF RISK
§ 9:1 Introduction
§ 9:2 Historical development
§ 9:3 Current status of doctrine
§ 9:4 Contributory negligence compared
§ 9:5 —Effect of adoption of comparative fault
§ 9:6 Forms of assumption of risk—In general
§ 9:7 —Express
§ 9:8 —Primary v. secondary
§ 9:9 —Implied—Knowledge and appreciation of risk
§ 9:10 — —Voluntary exposure to risk
§ 9:11 — — —Riding with intoxicated driver
§ 9:12 — — —Assumption of risk by servant
§ 9:13 —Assumption of risk in sports—In general

MODERN TORT LAW

xviii



§ 9:14 — —Injury to spectators
§ 9:15 — —Injury to participants
§ 9:16 — — —Injury caused by coparticipant
§ 9:17 — — —Duty of instructor or coach
§ 9:18 Forms of assumption of risk—Assumption of risk in

sports—Injury to participants—Duty owed by referees
§ 9:19 Forms of assumption of risk—Assumption of risk in

sports—Injury to participants—Duty owed by facility
operators

§ 9:20 — — — —Duty to warn
§ 9:21 — — — —Duty to supervise
§ 9:22 Burden of proof

CHAPTER 10. CONTRIBUTORY
NEGLIGENCE
§ 10:1 Introduction
§ 10:2 Historical development
§ 10:3 Comparative negligence compared
§ 10:4 Assumption of risk compared
§ 10:5 Elements—Defendant’s primary negligence
§ 10:6 —Plaintiff’s standard of care—Reasonable person

under circumstances
§ 10:7 — — —Standard of care applied to minors
§ 10:8 — —Mentally disturbed plaintiff
§ 10:9 —Causation requirement
§ 10:10 —Plaintiff’s knowledge of danger presented
§ 10:11 —Relative negligence of plaintiff and defendant
§ 10:12 Violation by plaintiff of statute, ordinance, or

regulation—Applicability of statute
§ 10:13 —Effect of violation
§ 10:14 — —Seat belt statutes
§ 10:15 —Effect of compliance with statute, ordinance or

regulation
§ 10:16 Effect of sudden emergency
§ 10:17 Plaintiffs obligation to anticipate negligence of others
§ 10:18 Contributory negligence defense in actions not based

on ordinary negligence
§ 10:19 —Products liability
§ 10:20 —Intentional torts
§ 10:21 Defense in actions not based on ordinary negligence—

Willful and wanton conduct
§ 10:22 —Gross negligence
§ 10:23 —Other actions not based on ordinary negligence
§ 10:24 —Criminal conduct
§ 10:25 Imputed contributory negligence
§ 10:26 —Historical development
§ 10:27 —Negligence of one spouse imputed to other spouse

TABLE OF CONTENTS

xix



§ 10:28 —Negligence of parent in child’s action
§ 10:29 —Negligence of vehicle operator in passenger’s action

against third party
§ 10:30 — —Where passenger is owner of vehicle
§ 10:31 —Contributory negligence of servant imputed to

master in master’s action against third party
§ 10:32 —Negligence of employer imputed to employee
§ 10:33 —Negligence of bailee imputed to bailor
§ 10:34 —Negligence of one member of joint enterprise

imputed to another member
§ 10:35 —Negligence of nominal plaintiff imputed to real

beneficiary of action
§ 10:36 —Negligence of one beneficiary imputed to another

beneficiary in wrongful death action
§ 10:37 —Negligence of decedent imputed to heirs in

wrongful death action
§ 10:38 —Negligence of lessee of railroad imputed to lessor

railroad
§ 10:39 Function of court and jury
§ 10:40 Burden of proof
§ 10:41 Jury instructions

CHAPTER 11. LAST CLEAR CHANCE
§ 11:1 Introduction
§ 11:2 Historical development
§ 11:3 Humanitarian doctrine compared
§ 11:4 Cases to which last clear chance doctrine applies
§ 11:5 Availability of the doctrine to defendants
§ 11:6 Effect of adoption of comparative fault
§ 11:7 Elements of last clear chance
§ 11:8 —Contributory negligence required
§ 11:9 —Helplessness or inattention of plaintiff
§ 11:10 —Defendant’s knowledge of plaintiff’s peril
§ 11:11 —Relative timing of negligence of parties
§ 11:12 —Defendant’s clear chance
§ 11:13 Pleading last clear chance

CHAPTER 12. COMPARATIVE
NEGLIGENCE OR FAULT
§ 12:1 Introduction
§ 12:2 Historical development
§ 12:3 Types of comparative negligence
§ 12:4 —Slight-gross theory
§ 12:5 —Modified or percentage of fault system
§ 12:6 —Pure comparative negligence
§ 12:7 —Other theories

MODERN TORT LAW

xx



§ 12:8 Application of comparative negligence
§ 12:9 —Statutory violations
§ 12:10 — —Municipal liability
§ 12:11 — —Safe place statutes
§ 12:12 — —Guest statutes
§ 12:13 — —Dramshop acts
§ 12:14 — —Seat belt statutes
§ 12:15 —Common-law rules
§ 12:16 — —Sudden emergency
§ 12:17 — —Assumption of risk
§ 12:18 — —Loss of consortium
§ 12:19 — —Last clear chance
§ 12:20 — —Rescue doctrine
§ 12:21 — —Gross negligence; wanton and willful

misconduct; recklessness
§ 12:22 — —Intentional torts
§ 12:23 — —Attractive nuisance
§ 12:24 — —Res ipsa loquitur
§ 12:25 — —Punitive damages
§ 12:26 — —Nuisance—Unintentional
§ 12:27 — — —Intentional
§ 12:28 — —Active/passive negligence
§ 12:29 — —Seat belt defense
§ 12:30 —Occupied Crossing Rule
§ 12:31 —Products liability—Negligence
§ 12:32 — —Warranty
§ 12:33 — —Strict liability—Uniform Acts
§ 12:34 — —Adoption or rejection by statute
§ 12:35 — —Adoption by judicial decision
§ 12:36 — —Rejection by judicial decision
§ 12:37 — —Crashworthiness
§ 12:38 —Misrepresentation
§ 12:39 —Ultrahazardous activities
§ 12:40 —Absolute liability
§ 12:41 —Premises liability
§ 12:42 —Standard of care applicable to children
§ 12:43 Effect of settlement in comparative negligence cases
§ 12:44 —Reduction by percentage of fault
§ 12:45 —Reduction by greater of amount or proportion

stipulated or amount paid
§ 12:46 —Reduction by greater of amount stipulated, amount

paid or equitable share of fault
§ 12:47 —Reduction by reasonable amount
§ 12:48 —Where plaintiff is found at fault
§ 12:49 Use of special verdicts
§ 12:50 —Types of special verdicts
§ 12:51 — —Specific special verdict

TABLE OF CONTENTS

xxi



§ 12:52 — —Ultimate fact verdict
§ 12:53 — —Fault verdict
§ 12:54 —Multiple parties
§ 12:55 —Nonparties
§ 12:56 —Damages

CHAPTER 13. CHOICE OF LAW IN TORT
ACTIONS
§ 13:1 Constitutional limitations on choice of law
§ 13:2 Choice of law clauses
§ 13:3 Choice of law rules—In general
§ 13:4 —The traditional rule: Lex loci delicti
§ 13:5 —Restatement Second, Conflict of Laws approach;

most significant relationship
§ 13:6 —Restatement Third, Conflict of Laws
§ 13:7 —Other approaches
§ 13:8 — —Local law approach
§ 13:9 — —Governmental interest approach
§ 13:10 — —Leflar approach
§ 13:11 Choice of law problems and specific issues—Damages
§ 13:12 — —Punitive damages
§ 13:13 —Survival actions
§ 13:14 —Intrafamily immunity
§ 13:15 —Guest statutes
§ 13:16 —Proper parties to wrongful death actions
§ 13:17 —Direct action statutes
§ 13:18 —Statutes of limitations
§ 13:19 —Dram shop statutes
§ 13:20 —Product liability actions
§ 13:21 —Comparative negligence
§ 13:22 —Charitable immunity

CHAPTER 14. JURISDICTIONAL
CONSIDERATIONS IN MODERN TORT LAW
§ 14:1 Jurisdiction—In general
§ 14:2 Standing
§ 14:3 Jurisdiction over the subject matter
§ 14:4 —Federal subject-matter jurisdiction
§ 14:5 — —Federal question jurisdiction
§ 14:6 — —Diversity jurisdiction
§ 14:7 — — —Civil action
§ 14:8 — — —Complete diversity requirement
§ 14:9 — — —Corporations
§ 14:10 — — — —Unincorporated entities
§ 14:11 — — —Alien plaintiff

MODERN TORT LAW

xxii



§ 14:12 — — —Applicable substantive law
§ 14:13 — —Jurisdictional amount
§ 14:14 — —Supplemental jurisdiction
§ 14:15 —Removal to federal court—Grounds for removal
§ 14:16 — —Procedure
§ 14:17 — —Derivative jurisdiction
§ 14:18 — —Remand
§ 14:19 Jurisdiction over the person
§ 14:20 —Defendant’s property in the state
§ 14:21 —Defendant present in the state—Temporary

presence of defendant in forum
§ 14:22 —Defendant not present in the state—Minimum-

contacts analysis
§ 14:23 — —Application to quasi in rem and in rem

jurisdiction
§ 14:24 — —Purposely availing
§ 14:25 — —Fair play and substantial justice
§ 14:26 — —Specific and general jurisdiction
§ 14:27 — — —General jurisdiction
§ 14:28 — — —Specific jurisdiction
§ 14:29 — — — —Commission of a tort; intentional injury
§ 14:30 — — — —Fiduciary shield doctrine
§ 14:31 — — — —Stream of commerce
§ 14:32 — — — —Imputing contacts of assignor to assignee

or contacts of corporate predecessor to successor
§ 14:33 — — — —Contract cases
§ 14:34 — — — —Foreseeability and due process
§ 14:35 — — — —Plaintiff’s contacts with the forum
§ 14:36 — —Personal jurisdiction based on Internet use
§ 14:37 —Requirement of notice and opportunity to be heard
§ 14:38 — —Adequate notice
§ 14:39 Relation of venue to jurisdiction
§ 14:40 —Forum non conveniens

CHAPTER 15. PROBLEMS OF PROOF IN
TORT CASES
§ 15:1 Functions of the court and jury in tort actions
§ 15:2 —Determination of duties and standards of conduct

by the court
§ 15:3 —Motions for directed verdict
§ 15:4 —Motions for new trial
§ 15:5 —Motions in limine
§ 15:6 Presumptions—In general
§ 15:7 —Function of presumptions
§ 15:8 —Instructing the jury
§ 15:9 —Rebutting presumptions

TABLE OF CONTENTS

xxiii



§ 15:10 —Prima facie evidence distinguished
§ 15:11 —Particular presumptions
§ 15:12 — —Amnesia
§ 15:13 — —Automobile cases
§ 15:14 — —Due care by plaintiff
§ 15:15 — —Failure of party to produce evidence
§ 15:16 — —Failure of a party to testify
§ 15:17 — —Intent and knowledge
§ 15:18 — —Suicide
§ 15:19 — —Wrongful death cases
§ 15:20 Circumstantial evidence—In general
§ 15:21 —Function of circumstantial evidence
§ 15:22 —Reasonableness of the inference
§ 15:23 —Strength of circumstantial evidence
§ 15:24 —Application to particular cases
§ 15:25 Res ipsa loquitur—In general
§ 15:26 —Elements
§ 15:27 — —Event or occurrence which ordinarily results

from negligence
§ 15:28 — — —Expert testimony
§ 15:29 — —Control of instrumentality
§ 15:30 — — —Multiple defendants
§ 15:31 —Effect of plaintiff’s conduct
§ 15:32 —Effect of res ipsa loquitur: Evidence, inference, or

presumption
§ 15:33 —Pleading
§ 15:34 — —Form of complaint alleging specific negligence

and res ipsa loquitur
§ 15:35 —Application in trial to the court without a jury
§ 15:36 — —Summary judgment
§ 15:37 — —Directed verdicts
§ 15:38 —Application to particular cases
§ 15:39 — —Airplanes
§ 15:40 — —Automatic doors
§ 15:41 — —Automobiles
§ 15:42 — —Carriers
§ 15:43 — —Elevators and escalators
§ 15:44 — —Innkeepers
§ 15:45 — —Firearms and explosives
§ 15:46 — —Hospitals and nursing homes; day care centers
§ 15:47 — —Medical malpractice cases
§ 15:48 — —Product liability actions
§ 15:49 — —Sewer back-up cases
§ 15:50 — —Slip and fall cases
§ 15:51 — —Other cases
§ 15:52 Duty to preserve evidence; spoliation of evidence
§ 15:53 —Traditional remedies

MODERN TORT LAW

xxiv



§ 15:54 — —Adverse inference
§ 15:55 — —Dismissal; default judgment
§ 15:56 — —Discovery sanctions
§ 15:57 — —Fraud; fraudulent concealment
§ 15:58 — —Other remedies
§ 15:59 —Forms of spoliation
§ 15:60 — —Intentional spoliation
§ 15:61 — — —First-party vs. third-party spoliation
§ 15:62 — — —Fraudulent concealment
§ 15:63 — —Negligent spoliation
§ 15:64 — — —First-party vs. third-party spoliation
§ 15:65 —Damages
§ 15:66 Expert testimony—Daubert v. Merrell Dow

Pharmaceuticals
§ 15:67 — —Daubert standard
§ 15:68 — —Expert testimony to which Daubert applies
§ 15:69 — —Application of Daubert
§ 15:70 — —Challenging expert testimony

Volume 2

CHAPTER 16. GOVERNMENTAL
LIABILITY AND IMMUNITY
§ 16:1 Introduction
§ 16:2 Federal governmental immunity—In general
§ 16:3 —Federal Tort Claims Act
§ 16:4 — —Exceptions
§ 16:5 — — —Intentional torts
§ 16:6 — — —Discretionary function exception
§ 16:7 — —Feres doctrine
§ 16:8 — —Procedure
§ 16:9 — —Exclusive remedy
§ 16:10 — —Punitive damages
§ 16:11 State governmental immunity—In general
§ 16:12 —Application to private entities generally
§ 16:13 —Eleventh Amendment immunity—Suits in federal

court
§ 16:14 — — —Action against state official
§ 16:15 — — —Abrogation of immunity by federal statute
§ 16:16 — — —Waiver of immunity by state
§ 16:17 —Suits in state court
§ 16:18 —Abrogation of state governmental immunity
§ 16:19 — —State tort claims acts
§ 16:20 — — —Discretionary function exception
§ 16:21 — — —Public duty doctrine

TABLE OF CONTENTS

xxv



§ 16:22 — — — —Exceptions
§ 16:23 Municipal governmental immunity—In general
§ 16:24 —Governmental v. proprietary capacity
§ 16:25 —Discretionary function
§ 16:26 —Public duty doctrine
§ 16:27 — —Exceptions
§ 16:28 — — —Voluntary assumption of duty
§ 16:29 — — —Statutory duty
§ 16:30 — — —Special relationship
§ 16:31 — —Application to drunk drivers
§ 16:32 — —“911” systems
§ 16:33 — —Building codes
§ 16:34 —Abrogation of immunity
§ 16:35 — —Municipal tort claims acts
§ 16:36 —Municipal liability under 42 U.S.C.A. § 1983—In

general
§ 16:37 — —Persons who may be liable
§ 16:38 — —Under color of state law
§ 16:39 — —Rights secured by the Constitution and laws
§ 16:40 — — —Statutory rights
§ 16:41 — —Causation
§ 16:42 — —Pleading requirements
§ 16:43 — —Tort basis of liability
§ 16:44 — — —Liability for negligence
§ 16:45 — —Local government liability
§ 16:46 — — —Official municipal policy
§ 16:47 — — — —Supervisors
§ 16:48 — — — —Failure to train employees
§ 16:49 — —Local government officials and employees
§ 16:50 — — —Excessive force claims
§ 16:51 — — —High speed pursuit
§ 16:52 — — —Malicious prosecution
§ 16:53 — —Federal officials—Bivens claims
§ 16:54 — —Immunities
§ 16:55 — —Exhaustion of state remedies
§ 16:56 — —Defenses—Statutes of limitations
§ 16:57 — — —Other defenses
§ 16:58 — —Damages
§ 16:59 — — —Nominal damages
§ 16:60 — — —Punitive damages
§ 16:61 — — —Attorney’s fees
§ 16:62 — —Release
§ 16:63 — —Form of complaint—Petition under § 1983

alleging excessive force

CHAPTER 17. OFFICIAL IMMUNITY
§ 17:1 Official immunity—In general

MODERN TORT LAW

xxvi



§ 17:2 —Official-capacity v. individual capacity
§ 17:3 —Discretionary immunity
§ 17:4 — —Police officers
§ 17:5 — —Exceptions
§ 17:6 —Public duty doctrine
§ 17:7 Absolute v. qualified immunity
§ 17:8 —Absolute immunity
§ 17:9 — —Judges
§ 17:10 — — —Absence of jurisdiction
§ 17:11 — — —Judicial capacity
§ 17:12 — —Quasi-judicial officials
§ 17:13 — —Prosecuting attorneys
§ 17:14 — —Legislators
§ 17:15 — —Other officials
§ 17:16 — —Witnesses
§ 17:17 — —Federal officers—State tort liability
§ 17:18 — —Litigation privilege for litigants and other

participants
§ 17:19 —Qualified immunity—In general
§ 17:20 — —Early decisions
§ 17:21 — —Municipalities
§ 17:22 — —Violation of a constitutional right
§ 17:23 — —“Clearly established” law
§ 17:24 — — —Excessive force claims
§ 17:25 — — —High-speed pursuit
§ 17:26 — — —Retaliatory arrest
§ 17:27 — —Summary judgment
§ 17:28 — —Private individuals

CHAPTER 18. JOINT LIABILITY
§ 18:1 Introduction
§ 18:2 —Restatement Third, Torts: Apportionment of

Liability
§ 18:3 Basis for joint liability—In general
§ 18:4 —Single indivisible injury rule
§ 18:5 —Intentional tortfeasors
§ 18:6 —Concerted action
§ 18:7 —Vicarious liability
§ 18:8 —Persons subject to common duty
§ 18:9 —Successive injuries
§ 18:10 Effect of adoption of comparative fault on joint and

several liability

CHAPTER 19. INDEMNITY AND
CONTRIBUTION
§ 19:1 Indemnity and contribution—Introduction

TABLE OF CONTENTS

xxvii



§ 19:2 Indemnity—In general
§ 19:3 — —Equitable apportionment; comparative indemnity
§ 19:4 —Basis
§ 19:5 — —Express contract
§ 19:6 — — —Construction of indemnity contracts
§ 19:7 — — — —Indemnitee’s own negligence
§ 19:8 — — — — —Notice required
§ 19:9 — — —Form of indemnification provision—

Commercial lease
§ 19:10 — — — —Construction contract
§ 19:11 — — — —Professional services contract
§ 19:12 — — — —Development agreement
§ 19:13 — —Contract implied in fact
§ 19:14 — —Quasi-contract based on tort
§ 19:15 — — —Active-passive doctrine
§ 19:16 — — —Previous contractual relationship v. no

previous contractual relationship
§ 19:17 — — — —Previous contractual relationship—

Employer-employee
§ 19:18 — — — — —Principal-agent
§ 19:19 — — — — —Owner-contractor
§ 19:20 — — — — —Lessor-lessee
§ 19:21 — — — —No previous contractual relationship—

Strict liability in tort
§ 19:22 — — — — —Automobile collision cases
§ 19:23 — — — — —Municipal liability
§ 19:24 —Time of accrual of claim for indemnity
§ 19:25 Contribution—In general
§ 19:26 —Elements
§ 19:27 — —Common liability requirement
§ 19:28 — — —Effect of complete defense of one defendant
§ 19:29 — — — —Effect of immunity of one defendant
§ 19:30 — — — — —Interspousal immunity; parent-child

immunity
§ 19:31 — — — — —Guest-host immunity
§ 19:32 — — — — —Charitable immunity; governmental

immunity
§ 19:33 —Intentional, willful, or wanton misconduct
§ 19:34 —Effect of statutory violation
§ 19:35 Settlement
§ 19:36 —Uniform Acts
§ 19:37 —Uniform acts—Uniform Contribution Among

Tortfeasors Act
§ 19:38 — —Uniform Comparative Fault Act
§ 19:39 — —Uniform Apportionment Act
§ 19:40 — —Restatement Third, Torts: Apportionment of

Liability

MODERN TORT LAW

xxviii



§ 19:41 —Effect of release and settlement
§ 19:42 — —Construction of release
§ 19:43 — — —Identity of released parties
§ 19:44 — —Good faith settlement
§ 19:45 — —Parent release of child’s claim
§ 19:46 — —Principal-agent release
§ 19:47 — —Loan agreements
§ 19:48 — —Mary Carter agreements
§ 19:49 — —Effect of release on liability of released party
§ 19:50 — —Right of released party to seek contribution
§ 19:51 — —Effect on liability of nonsettling parties
§ 19:52 — — —Subsequent judgment against nonsettling

parties—Credit for settlement
§ 19:53 — —Release and settlement agreement among

defendants

CHAPTER 20. PUNITIVE DAMAGES
§ 20:1 Punitive damages: Introduction
§ 20:2 Basis for awarding punitive damages
§ 20:3 Basis for awarding punitive damages—Restatement

Third, Torts § 39
§ 20:4 Basis for awarding punitive damages—Punishment
§ 20:5 —Deterrence
§ 20:6 —Compensation and other purposes
§ 20:7 —Litigation financing
§ 20:8 —Encouragement to plaintiffs
§ 20:9 Constitutional issues—In general
§ 20:10 —Double jeopardy
§ 20:11 —Procedural due process
§ 20:12 —Substantive due process
§ 20:13 —Multiple awards for the same conduct
§ 20:14 —Excessive Fines Clause
§ 20:15 —Equal protection
§ 20:16 —Constitutionality of state statutes affecting punitive

damages
§ 20:17 Conduct justifying punitive damages—In general
§ 20:18 —Actual malice and recklessness distinguished
§ 20:19 —Gross negligence and negligence
§ 20:20 Who may recover punitive damages—In general
§ 20:21 —Public entities
§ 20:22 —Arbitration proceedings
§ 20:23 —Wrongful death and survival actions
§ 20:24 Who may be liable for punitive damages
§ 20:25 —Death of tortfeasor
§ 20:26 —Municipalities and other governmental bodies
§ 20:27 —Liability of federal government and under federal

liability programs

TABLE OF CONTENTS

xxix



§ 20:28 —Maritime claims
§ 20:29 —Liability of principal for agent—Vicarious liability

for punitive damages—In general
§ 20:30 — — —Restatement Second, Torts and majority view
§ 20:31 — — —Liability of principal for reckless employment

of agent
§ 20:32 — — —Liability of principal for acts of managerial

agent within scope of employment
§ 20:33 — — —Intentional torts by the agent
§ 20:34 — — —Liability of principal for ratification of agent’s

acts
§ 20:35 —Corporations—Liability of successor corporation
§ 20:36 — —Effect of purchase agreements
§ 20:37 — —Vicarious liability
§ 20:38 — —Identity
§ 20:39 — —Continuation of operations
§ 20:40 — —Product line theory
§ 20:41 Equity actions
§ 20:42 Trial of punitive damage actions—Pleading
§ 20:43 —Role of the jury
§ 20:44 —Standard of proof as to defendant’s conduct
§ 20:45 —Necessity of compensatory damages or actual harm
§ 20:46 —Double recovery—Intentional infliction of emotional

harm
§ 20:47 —Role of evidence of wealth
§ 20:48 — —Discovery of evidence of wealth
§ 20:49 — —Bifurcation of liability and damages
§ 20:50 — — —Jury trial considerations
§ 20:51 — — —Practical problems
§ 20:52 —Multiple defendants and apportionment of punitive

damages
§ 20:53 —Judicial review of awards
§ 20:54 — —Reasonable relationship rule
§ 20:55 — — —Remittitur procedures
§ 20:56 Insurability of punitive damages—In general
§ 20:57 —Insurability and public policy
§ 20:58 — —Insurability contrary to public policy

CHAPTER 21. EXCULPATORY CONTRACTS
§ 21:1 Exculpatory contracts—In general
§ 21:2 Pleading and proof
§ 21:3 Validity—In general
§ 21:4 —Wanton and wilful conduct; gross negligence;

intentional conduct
§ 21:5 —Violation of public policy
§ 21:6 —Public interest exception
§ 21:7 —Rules of construction

MODERN TORT LAW

xxx



§ 21:8 —Who released
§ 21:9 Effect of exculpatory contract on noncontracting

parties
§ 21:10 —Release of child’s claim by parent
§ 21:11 Application and construction—Leases
§ 21:12 — —Residential leases
§ 21:13 — —Commercial leases
§ 21:14 —Other commercial transactions
§ 21:15 — —Products liability
§ 21:16 —Employers and employees
§ 21:17 —Utility companies; public interest organizations
§ 21:18 —Common carriers
§ 21:19 —Bailees for hire
§ 21:20 — —Parking lots
§ 21:21 —Innkeepers
§ 21:22 —Telegraph companies
§ 21:23 —Hospitals and health care facilities
§ 21:24 —Sporting events
§ 21:25 Form—Release—Ski resort
§ 21:26 — —Fitness club
§ 21:27 — —Skiing

CHAPTER 22. MARITIME TORTS

I. ADMIRALTY AND MARITIME JURISDICTION;
REMEDIES AND DEFENSES; CHOICE OF LAW

§ 22:1 Overview
§ 22:2 —Admiralty and maritime jurisdiction in United

States; significance of Constitution
§ 22:3 —Admiralty and maritime jurisdiction in United

States; significance of constitution—Relationship of
state statutes

§ 22:4 Maritime jurisdiction
§ 22:5 —Torts
§ 22:6 — —Constitutional and statutory basis
§ 22:7 — —Unification of civil and admiralty procedure
§ 22:8 — —Preservation of actions of law
§ 22:9 — —Admiralty extension act
§ 22:10 — —Relationship to traditional maritime activity—

Executive Jet Aviation, Inc.
§ 22:11 —Property damage
§ 22:12 — —‘‘Vessels’’
§ 22:13 — —Maritime locus—Navigability
§ 22:14 — —Relationship to traditional maritime activity—

Executive Jet Aviation, Inc.
§ 22:15 —Personal injury and death

TABLE OF CONTENTS

xxxi



§ 22:16 Remedies and defenses in admiralty actions—Rights
in rem and in personam

§ 22:17 —Pleadings in action for libel in rem and in
personam

§ 22:18 — —Immunity in in rem actions—Treasure Salvors,
Inc.

§ 22:19 —Actions against liability insurers
§ 22:20 —Possessory actions
§ 22:21 —Statutes of limitation; laches
§ 22:22 —Limitation of liability act
§ 22:23 —Interspousal immunity
§ 22:24 —Effect of settlement with less than all tortfeasors
§ 22:25 Choice of law in admiralty actions
§ 22:26 —Injury on high seas
§ 22:27 — —Collision
§ 22:28 — —Wrongful death of passenger, seaman or offshore

worker
§ 22:29 — —Injury to passenger, seaman or offshore worker

not resulting in death
§ 22:30 — —Property damage; baggage or cargo claims
§ 22:31 —Injury on territorial waters
§ 22:32 — —Collision
§ 22:33 — —Wrongful death of passenger, seaman or offshore

worker
§ 22:34 — — —Nonseafarers
§ 22:35 — —Injury to passenger or seaman not resulting in

death
§ 22:36 — —Property damage; baggage or cargo claims

II. SUBSTANTIVE MARITIME LAW
§ 22:37 Property damage
§ 22:38 —Collision damage
§ 22:39 — —Fault; causation
§ 22:40 — —Rules of the road
§ 22:41 — —Compulsory pilotage
§ 22:42 —Cargo damage
§ 22:43 — —Harter Act—Liability for negligence in loading or

storing cargo
§ 22:44 — —Carriage of Goods by Sea Act (COGSA)
§ 22:45 — — —Both-to-blame clauses; deviation; benefit-of-

insurance clauses
§ 22:46 — — —General average
§ 22:47 — — —Loading and unloading
§ 22:48 — — —Fire damage
§ 22:49 — — —Burden of proof
§ 22:50 —Towage damage
§ 22:51 — —Release towage agreements

MODERN TORT LAW

xxxii



§ 22:52 —Damage caused by wrecks and other obstructions to
navigation

§ 22:53 —Pollution of navigable waters
§ 22:54 — —Damage to property ashore
§ 22:55 Personal injury; wrongful death
§ 22:56 —Crew members or seamen
§ 22:57 — —Actions based upon unseaworthiness of vessel
§ 22:58 — — —Complaint by seaman based upon

unseaworthiness of vessel
§ 22:59 — — —Maintenance and cure
§ 22:60 — —Actions based upon negligence of vessel or vessel

owner (Jones Act)—In general
§ 22:61 — — —‘‘Seaman’’ status
§ 22:62 — — —Relationship to Longshore and Harbor

Workers’ Compensation Act (LHWCA)
§ 22:63 — — —Complaint under Jones Act for personal injury

to crew member
§ 22:64 — — —Elements of a claim
§ 22:65 — — —Damages
§ 22:66 — —Actions for wrongful death (DOSHA)—In general
§ 22:67 — — —General maritime wrongful death actions
§ 22:68 — — —Damages
§ 22:69 —Noncrew members or maritime workers

(LHWCA)—In general
§ 22:70 — —Relationship to Jones Act
§ 22:71 —1972 and 1984 amendments
§ 22:72 — —Basis of coverage
§ 22:73 — — —Status requirement
§ 22:74 — — —Situs requirement
§ 22:75 — —Procedure
§ 22:76 — — —Modification of award
§ 22:77 — — —Complaint for review of compensation order

under LHWCA
§ 22:78 — — —Actions based on unseaworthiness of vessel;

third-party actions against vessel
§ 22:79 — — —Rights inter sese of shipowner and stevedore
§ 22:80 — — —Assignment of claims
§ 22:81 — — — —Settlement of third-party claims; forfeiture

of claims
§ 22:82 —Passengers, visitors and trespassers
§ 22:83 — —Wrongful death

III. SUITS AGAINST THE UNITED STATES
§ 22:84 Actions against United States—In general
§ 22:85 —Public Vessels Act
§ 22:86 —Suits in Admiralty Act
§ 22:87 —Reciprocal remedy and reciprocity

TABLE OF CONTENTS

xxxiii



§ 22:88 —Federal Tort Claims Act
§ 22:89 —Actions involving Coast Guard

CHAPTER 23. RAILROAD STATUTORY
LIABILITY

I. THE FEDERAL EMPLOYERS’ LIABILITY ACT
(FELA)

§ 23:1 Federal Employers’ Liability Act (FELA)—
Introduction

§ 23:2 —Basis of recovery
§ 23:3 — —Common carrier by railroad
§ 23:4 — —Employer-employee relationship
§ 23:5 — —Interstate commerce requirement
§ 23:6 —Scope of employment—Activities and injuries

covered
§ 23:7 — —Excluded activities and injuries
§ 23:8 — —Nonaccident injuries; nonviolent injuries
§ 23:9 —Hours of Service Act
§ 23:10 —Employer’s liability for improper medical treatment
§ 23:11 —Nature of negligence requirement
§ 23:12 — —Complaint under FELA for injury caused by

fellow employee
§ 23:13 — —Complaint under FELA for injury caused by

unsafe working conditions
§ 23:14 — —Complaint under FELA for injury caused by

defective tool
§ 23:15 —Proof of liability
§ 23:16 — —Evidence of safer method of work
§ 23:17 — —Custom and practice in industry
§ 23:18 — —Res ipsa loquitur
§ 23:19 — —Negligence per se
§ 23:20 — —Directed verdict for plaintiff
§ 23:21 —Defenses—Contributory negligence
§ 23:22 — —Answer asserting contributory negligence in

FELA action
§ 23:23 — —Assumption of risk
§ 23:24 — —Releases
§ 23:25 — —Misrepresentation in obtaining employment
§ 23:26 — —Statute of limitations
§ 23:27 —Damages
§ 23:28 — —Interrogatories
§ 23:29 — —Injury not resulting in death
§ 23:30 — — —Emotional distress
§ 23:31 — —Injury resulting in death
§ 23:32 — —Use of life expectancy tables

MODERN TORT LAW

xxxiv



§ 23:33 — —Computing present value
§ 23:34 — —Future wage increases as offset
§ 23:35 —Contribution or indemnity from third party
§ 23:36 —Inapplicability of workers’ compensation remedies
§ 23:37 —Procedure in FELA actions—Jurisdiction and venue
§ 23:38 — —Functions of court and jury

II. THE SAFETY APPLIANCE ACTS
§ 23:39 Safety Appliance Acts—Introduction
§ 23:40 — —Proof of negligence and violation of Safety

Appliance Act
§ 23:41 —Application to cars or vehicles ‘‘in use’’
§ 23:42 —Department of transportation regulations
§ 23:43 —Liability during repair
§ 23:44 —Specific safety requirements
§ 23:45 — —Efficient hand brakes
§ 23:46 — — —Proof of defective hand brake
§ 23:47 — —Sufficient power or train brakes
§ 23:48 — —Automatic couplers
§ 23:49 — —Secure grab irons and handholds
§ 23:50 — — —Complaint under Safety Appliance Act
§ 23:51 — —Secure ladders, running boards and sill steps

III. THE BOILER INSPECTION ACT
§ 23:52 Locomotive Inspection Act
§ 23:53 Boiler Inspection Act—Basis of liability
§ 23:54 —Interstate commerce commission or secretary of

transportation regulations
§ 23:55 —Application to locomotive ‘‘in use’’
§ 23:56 —Application to particular conduct

Volume 3

CHAPTER 24. MEDICAL MALPRACTICE

I. PHYSICIANS
§ 24:1 Elements of medical malpractice claim
§ 24:2 —Statutory limitations
§ 24:3 Physician-patient relationship
§ 24:4 —Employer-ordered examination
§ 24:5 —On-call physicians
§ 24:6 —Duty to third parties
§ 24:7 — —Sexual abuse cases
§ 24:8 — —Impaired patient

TABLE OF CONTENTS

xxxv



§ 24:9 — —Patient’s family members
§ 24:10 —Physician-patient privilege
§ 24:11 — —Psychiatrist-patient privilege
§ 24:12 — —Waiver of physician-patient privilege
§ 24:13 —Liability for disclosure of confidential

communications
§ 24:14 —Liability for refusing or failing to provide medical

information to or on behalf of patient
§ 24:15 Duty of physician—In general
§ 24:16 —Basis of duty—Negligence
§ 24:17 — —Warranty
§ 24:18 —Specific duties—Continuing attention;

abandonment
§ 24:19 — —Referral
§ 24:20 — —Diagnosis
§ 24:21 — — —Errors in judgment
§ 24:22 — —Prescribing or administering medication
§ 24:23 — —Casting extremities
§ 24:24 — —Unnecessary surgery
§ 24:25 — —Medical devices
§ 24:26 — —Other duties
§ 24:27 —Specialists
§ 24:28 — —Psychiatrists
§ 24:29 — — —Improper relationship with patient
§ 24:30 — — —Failing to prevent suicide
§ 24:31 — — —Duty to warn third parties
§ 24:32 — —Anesthesiologists
§ 24:33 —Physician assistants
§ 24:34 —Physician negligent in treating disease—General

complaint
§ 24:35 Standard of care of physicians—Locality rule
§ 24:36 —Erosion of locality rule; other standards
§ 24:37 —Specialists
§ 24:38 —Hospitals
§ 24:39 —Nurses
§ 24:40 —Proof of standard of care
§ 24:41 Informed consent—In general
§ 24:42 —Basis of liability
§ 24:43 —Diagnostic procedures
§ 24:44 —Research projects
§ 24:45 —Surgery
§ 24:46 —Hospitals
§ 24:47 —Blood banks
§ 24:48 —Apprehensive patient
§ 24:49 —Form of consent
§ 24:50 —Exceptions to informed consent requirement
§ 24:51 — —Emergencies

MODERN TORT LAW

xxxvi



§ 24:52 —Waiver of informed consent
§ 24:53 —Withdrawal of consent
§ 24:54 —What must be disclosed
§ 24:55 — —Professional standard
§ 24:56 — —Lay/material risk standard; patient rule
§ 24:57 — —Risks which must be disclosed
§ 24:58 —Causation
§ 24:59 —Establishing lack of informed consent
§ 24:60 Liability of physician for conduct of others
§ 24:61 —Other physicians
§ 24:62 — —Agents and employees
§ 24:63 — —Residents; students
§ 24:64 — —Partners; joint venturers
§ 24:65 — —Borrowed agents
§ 24:66 — —Multiple physicians on the same case
§ 24:67 — — —Negligence of recommended physician
§ 24:68 — — —Negligence of substituting physician
§ 24:69 — — —Negligence of independent physician
§ 24:70 — —Physicians acting in concert
§ 24:71 —Liability for nonphysicians
§ 24:72 — —Employees
§ 24:73 — —Physician assistants
§ 24:74 — —Employees—Employees of hospital
§ 24:75 — — — —Borrowed servant doctrine
§ 24:76 — — — —Captain of the ship doctrine
§ 24:77 Liability of nonphysician employer for negligence of

physician treating employee
§ 24:78 —Effect of workers’ compensation statutes
§ 24:79 —Where injury occurs prior to employer-employee

relationship
§ 24:80 Proof in malpractice cases
§ 24:81 —Establishing standard of care and breach of

standard of care—General requirement of expert
testimony

§ 24:82 — — —Exceptions to general requirement of expert
testimony

§ 24:83 — — —Qualified expert
§ 24:84 — — — —Daubert v. Dow Pharmaceuticals
§ 24:85 — —Defendant’s own testimony
§ 24:86 — —Medical treatises
§ 24:87 — —Package inserts
§ 24:88 — —Video animations
§ 24:89 — —Judicially imposed standard of care
§ 24:90 —Res ipsa loquitur
§ 24:91 — —Conditional res ipsa loquitur
§ 24:92 — — —Application to medical malpractice cases
§ 24:93 — — — —Expert testimony

TABLE OF CONTENTS

xxxvii



§ 24:94 — — —Multiple defendants
§ 24:95 — — —Foreign objects
§ 24:96 — — —Anesthesia
§ 24:97 — — —Burns following surgery
§ 24:98 — — —Injuries remote from area of surgery or

treatment
§ 24:99 — — —Other injuries
§ 24:100 —Loss or destruction of medical records—Spoilation

of evidence
§ 24:101 Causation
§ 24:102 —Applicable standard
§ 24:103 — —Reasonable probability
§ 24:104 — —Relaxed standards
§ 24:105 — — —Substantial possibility
§ 24:106 — — —Restatement Second, Torts § 323(a)
§ 24:107 — — —Lost chance of survival
§ 24:108 — — — —Valuation of damages
§ 24:109 —Requirement of expert testimony
§ 24:110 Damages—In general
§ 24:111 —Punitive damages
§ 24:112 Defenses—In general
§ 24:113 —Statutes of limitations—In general
§ 24:114 — —Applicable limitations statute
§ 24:115 — — —General tort and contract statutes
§ 24:116 — — —Special malpractice statutes
§ 24:117 — — — —Persons and occupations covered
§ 24:118 — —Limitations period
§ 24:119 — — —Wrongful death
§ 24:120 — —When cause of action accrues
§ 24:121 — — —Time of act or omission
§ 24:122 — — —Discovery rule
§ 24:123 — — —Continuous treatment doctrine
§ 24:124 — —Tolling limitations—Fraudulent concealment
§ 24:125 — — —Continuing course of conduct
§ 24:126 —Contributory fault of patient
§ 24:127 —Patient’s suicide
§ 24:128 —Good Samaritan laws
§ 24:129 —Assumption of risk

II. DENTISTS
§ 24:130 Duty of dentist
§ 24:131 Standard of care
§ 24:132 —General practitioner
§ 24:133 —Specialist
§ 24:134 Informed consent

MODERN TORT LAW

xxxviii



§ 24:135 Proof in dental malpractice cases—Requirement of
expert testimony

§ 24:136 —Res ipsa loquitur
§ 24:137 —Presumptions
§ 24:138 —Action against dentist

III. OTHER HEALTH CARE PROFESSIONALS
§ 24:139 Pharmacists and druggists
§ 24:140 Chiropractors
§ 24:141 —Informed consent requirement
§ 24:142 —Liability for undertaking treatment beyond area

of qualification
§ 24:143 —Duty to refer to medical doctor
§ 24:144 —Proof in action against chiropractor
§ 24:145 —Action against chiropractor
§ 24:146 Naturopaths
§ 24:147 Chiropodists; podiatrists
§ 24:148 Blood banks
§ 24:149 Paramedics
§ 24:150 Testing laboratories

IV. HOSPITALS AND NURSING HOMES
§ 24:151 Duty of hospitals
§ 24:152 —Federal standards
§ 24:153 —National standards for hospital accreditation
§ 24:154 —State licensing standards
§ 24:155 —Hospital bylaws
§ 24:156 —Specific hospital duties—Competent professional

staff
§ 24:157 — —Emergency care
§ 24:158 — —Mental patients
§ 24:159 — —Disclosing significant matters to patient
§ 24:160 — —Other duties
§ 24:161 Duty of nursing homes
§ 24:162 Liability of hospital for conduct of physicians and

nonphysicians
§ 24:163 —Physicians
§ 24:164 — —Independent contractor physicians
§ 24:165 — — —Physician retained by patient
§ 24:166 — — —Ostensible agency; apparent authority;

apparent agency
§ 24:167 — —Corporate negligence
§ 24:168 — —Interns and residents
§ 24:169 — —Anesthesiologists
§ 24:170 — —Emergency room physicians
§ 24:171 — —Radiologists

TABLE OF CONTENTS

xxxix



§ 24:172 —Nonphysicians—In general
§ 24:173 — —Physicians assistants
§ 24:174 — —Nurses
§ 24:175 — — —Professional v. nonprofessional activities
§ 24:176 — —Borrowed servants
§ 24:177 —Health maintenance organizations (HMOs)
§ 24:178 Proof in actions against hospitals—Requirement of

expert testimony
§ 24:179 — —Expert testimony illustration
§ 24:180 —Res ipsa loquitur
§ 24:181 Causation
§ 24:182 Action against hospital for negligent treatment
§ 24:183 —Leg amputation
§ 24:184 —Negligently performed surgery
§ 24:185 —Action against surgeon, anesthetist and hospital

CHAPTER 25. PROFESSIONAL
MALPRACTICE

I. ATTORNEYS
§ 25:1 Basis of attorney liability—In general
§ 25:2 —Contract basis
§ 25:3 —Tort basis
§ 25:4 —Assignability of malpractice claim
§ 25:5 —Effect of ethical violation
§ 25:6 —Fiduciary relationship
§ 25:7 — —Fraud
§ 25:8 —Criminal cases
§ 25:9 —Effect of settlement of underlying claim
§ 25:10 Attorney-client relationship
§ 25:11 —Vicarious liability of client for conduct of attorney
§ 25:12 Duty of attorney—In general
§ 25:13 —Errors in judgment
§ 25:14 — —Unsettled law
§ 25:15 —Illustrations of breach of duty
§ 25:16 —Conflicts of interest
§ 25:17 —Duty owed to former clients
§ 25:18 —Duty owed to prospective clients
§ 25:19 —Duty owed to nonclients
§ 25:20 —Duty owed to adverse parties
§ 25:21 —Duty of local counsel
§ 25:22 Standard of care—In general
§ 25:23 —Specialists
§ 25:24 Privity requirement
§ 25:25 —Corporations

MODERN TORT LAW

xl



§ 25:26 —Exceptions to privity requirement
§ 25:27 — —Intent to benefit third party
§ 25:28 — —Restatement Third, The Law Governing Lawyers

§ 51
§ 25:29 — —Domestic relations
§ 25:30 — —Insurers
§ 25:31 — —Wrongful death
§ 25:32 — —Opinion letters
§ 25:33 — —Equitable subrogation
§ 25:34 — —Negligent misrepresentation
§ 25:35 Proof in malpractice cases—Expert testimony

requirement
§ 25:36 —Evidence of ethical violation
§ 25:37 Causation
§ 25:38 —Criminal cases
§ 25:39 —Appeals
§ 25:40 Damages—In general
§ 25:41 —Arbitration
§ 25:42 —Collectibility
§ 25:43 —Loss of liberty
§ 25:44 —Litigation
§ 25:45 — —Suit within a suit
§ 25:46 —Negligent settlement
§ 25:47 — —Lost settlement opportunity
§ 25:48 —Injury to property
§ 25:49 —Economic losses—Economic loss doctrine
§ 25:50 —Costs, interest, attorney’s fees
§ 25:51 — —Credit for avoided attorney’s fees
§ 25:52 —Emotional distress
§ 25:53 —Forfeiture of attorney’s fees
§ 25:54 —Punitive damages
§ 25:55 —Lost punitive damages
§ 25:56 Defenses—Statute of limitations
§ 25:57 — —Accrual of cause of action—In general
§ 25:58 — — —Time of negligent act
§ 25:59 — — —Some damage rule
§ 25:60 — — —Discovery rule
§ 25:61 — — — —Knowledge requirement
§ 25:62 — — — —Burden of proof
§ 25:63 — —Litigation
§ 25:64 — — —Criminal cases
§ 25:65 — —Termination of attorney-client relationship—

Continuous representation rule
§ 25:66 — —Tolling limitations—In general
§ 25:67 — — — —Continuous representation
§ 25:68 — — —Litigation
§ 25:69 — — —Actual injury requirement

TABLE OF CONTENTS

xli



§ 25:70 — — —Concealment
§ 25:71 —Contributory negligence
§ 25:72 —Litigation privilege
§ 25:73 —Defenses in underlying action
§ 25:74 —Honest judgment
§ 25:75 —Mitigation of damages
§ 25:76 —In pari delicto
§ 25:77 —Abandonment of claim; failure to appeal underlying

adverse judgment
§ 25:78 Contribution
§ 25:79 —From successor attorney
§ 25:80 Form—Action for negligent title examination

II. DESIGN PROFESSIONALS: ARCHITECTS,
ENGINEERS

§ 25:81 Duty of design professionals
§ 25:82 —Privity not required
§ 25:83 Expert testimony requirement
§ 25:84 Damages
§ 25:85 —Economic losses
§ 25:86 —Punitive damages
§ 25:87 Defenses—Statute of limitations
§ 25:88 — —Discovery rule
§ 25:89 Form of complaint—Against architects—Negligent

supervision
§ 25:90 — —Collapse of roof

III. ACCOUNTANTS
§ 25:91 Accountant liability—Basis of liability
§ 25:92 —Fraud
§ 25:93 —Section 10(b)
§ 25:94 Duty of accountant
§ 25:95 —Independent auditor
§ 25:96 Privity requirement
§ 25:97 —Ultramares Corp. v. Touche, Niven & Co.
§ 25:98 —Foreseeability test
§ 25:99 —Restatement Second, Torts § 552
§ 25:100 Proof of malpractice—Expert testimony requirement
§ 25:101 Damages
§ 25:102 —Punitive damages
§ 25:103 Defenses—Statute of limitations
§ 25:104 — —IRS audit
§ 25:105 — —Discovery rule
§ 25:106 — —Termination of accountant-client relationship
§ 25:107 —Contributory negligence

MODERN TORT LAW

xlii



IV. INSURANCE BROKERS AND AGENTS
§ 25:108 Duty of broker or agent—In general
§ 25:109 —Independent insurance adjuster
§ 25:110 —Liability for failure to procure coverage
§ 25:111 — —Different or additional coverage
§ 25:112 —Failure to maintain coverage
§ 25:113 Privity requirement
§ 25:114 —Negligent misrepresentation
§ 25:115 Damages
§ 25:116 Defenses—Contributory negligence
§ 25:117 —Statute of limitations
§ 25:118 Form of complaint—Against insurance broker—

Failing

V. REAL ESTATE PROFESSIONALS
§ 25:119 Liability of real estate agent or broker—Basis of

liability
§ 25:120 —Duty of real estate agent or broker
§ 25:121 —Damages
§ 25:122 —Defenses
§ 25:123 Duty of real estate appraiser
§ 25:124 Duty of abstractor

VI. OTHER PROFESSIONALS
§ 25:125 Skilled service providers
§ 25:126 Social workers
§ 25:127 Adoption agencies
§ 25:128 Blood banks
§ 25:129 Clergy
§ 25:130 Veterinarians
§ 25:131 Educational malpractice
§ 25:132 —Teachers
§ 25:133 Day care providers
§ 25:134 Tour operators

CHAPTER 26. PRODUCTS LIABILITY

I. INTRODUCTION
§ 26:1 Historical overview of products liability law
§ 26:2 —Warranty, negligence, and strict liability—Common

areas affecting liability
§ 26:3 —Complaint for injuries based on negligence, warranty

and strict liability

II. NEGLIGENCE
§ 26:4 Manufacturer’s duties—In general

TABLE OF CONTENTS

xliii



§ 26:5 —Complaint based on negligent manufacture:
exploding bottle

§ 26:6 —Negligent design
§ 26:7 — —Safety devices
§ 26:8 — —Open and obvious dangers
§ 26:9 —Negligent testing and inspection
§ 26:10 —Warnings
§ 26:11 — —Adequacy of warning
§ 26:12 —Post-sale duties
§ 26:13 —Who owes duties: Manufacturers, dealers, and

others
§ 26:14 —To whom duties are owed: Purchasers, users,

bystanders

III. WARRANTY
§ 26:15 Warranty—In general
§ 26:16 —Express warranty
§ 26:17 — —Proof of breach
§ 26:18 —Implied warranty
§ 26:19 — —Merchantability
§ 26:20 — —Fitness for a particular purpose
§ 26:21 —Notice of breach
§ 26:22 —Damages
§ 26:23 — —Economic or commercial loss
§ 26:24 — —Damage to product itself
§ 26:25 Defenses—Comparative fault, assumption of risk,

misuse of product, preemption
§ 26:26 —Statute of limitations

IV. FRAUD; MISREPRESENTATION
§ 26:27 Fraud
§ 26:28 Misrepresentation
§ 26:29 —False advertising
§ 26:30 Strict liability in tort—Historical overview
§ 26:31 Elements of strict liability—In general
§ 26:32 —Restatement Second, Torts § 402A
§ 26:33 —Restatement Third, Torts: Products liability—In

general
§ 26:34 — —Sections 1, 2
§ 26:35 —“Defective” product
§ 26:36 — —Consumer expectations test
§ 26:37 — —Risk/utility test
§ 26:38 — —Restatement Third
§ 26:39 — —Manufacturing defect
§ 26:40 — —Defective design
§ 26:41 — — —Standard applied

MODERN TORT LAW

xliv



§ 26:42 — — — —Consumer expectation test
§ 26:43 — — — —Risk/utility test
§ 26:44 — — — —Hybrid or alternate tests
§ 26:45 — — — —Restatement Third
§ 26:46 — — —Enhanced liability; crashworthiness
§ 26:47 — — — —Burden of proof
§ 26:48 — — — —Degree of proof
§ 26:49 — — —Complaint for defective manufacture, design,

and warning—Farm equipment
§ 26:50 — —Defective warning
§ 26:51 — — —Negligence v. strict liability
§ 26:52 — — —Sophisticated user doctrine
§ 26:53 — — —Post-sale duty to warn
§ 26:54 — — — —Successor corporation
§ 26:55 — — — —Duty to recall
§ 26:56 — — —Open and obvious dangers
§ 26:57 — — —Causation
§ 26:58 — — —To whom warning given—Bulk transfer

doctrine
§ 26:59 — — — —Prescription drugs—“Learned

intermediary” doctrine
§ 26:60 — — —Adequacy of warning
§ 26:61 — — —Effect of plaintiff’s conduct
§ 26:62 — — —Complaint based on defective warning—

Explosive chemicals
§ 26:63 —“Unreasonably dangerous” defect
§ 26:64 Application of strict liability to products—In general
§ 26:65 — —Rationale for covered products
§ 26:66 — —Rationale for products not covered
§ 26:67 —Food products
§ 26:68 —Drugs and other unavoidably unsafe products
§ 26:69 — —Duty to warn
§ 26:70 —Products affecting hypersensitive or allergic users
§ 26:71 —Modified or altered products
§ 26:72 To whom strict liability applies—In general
§ 26:73 —Manufacturers; sellers
§ 26:74 — —Apparent manufacturers
§ 26:75 — —Liability for products manufactured by third

party
§ 26:76 — —Component parts supplier
§ 26:77 — —Adjacent products
§ 26:78 — —Successor in interest to manufacturer—

Traditional approach to liability
§ 26:79 — — —Continuity of enterprise
§ 26:80 — — —Product line approach
§ 26:81 — —Rejection of nontraditional approaches

TABLE OF CONTENTS

xlv



§ 26:82 — —Where manufacturer of product cannot be
identified

§ 26:83 — — —Enterprise liability
§ 26:84 — — —Industry wide or market share liability
§ 26:85 — — —Alternative liability
§ 26:86 — — —Concerted action
§ 26:87 —Lessors
§ 26:88 —Real estate developers; builders and contractors
§ 26:89 — —Negligence
§ 26:90 — —Implied warranty of habitability
§ 26:91 —Franchisors; licensors
§ 26:92 —Used or old products
§ 26:93 — —Repairers or reconditioners of used products
§ 26:94 —Sales not in ordinary course of business—

Occasional sellers, bulk sales, and commercial
sellers and buyers

§ 26:95 — —Commercial parties
§ 26:96 —Suppliers of products in connection with

services—Commercial-professional distinction
§ 26:97 — —Blood transfusions
§ 26:98 —Suppliers of products dangerous in their normal

state
§ 26:99 —Gratuitous suppliers of products
§ 26:100 —Owners of business premises
§ 26:101 —Suppliers of admiralty products
§ 26:102 Proof of defective product—In general
§ 26:103 —Product itself as evidence of defect
§ 26:104 — —Product unavailable at trial—Spoliation of

evidence
§ 26:105 —Malfunction of product
§ 26:106 —Other, similar occurrences
§ 26:107 —Subsequent repairs, modifications
§ 26:108 —Lack of safety devices
§ 26:109 —Industry standards and customs—“State of the

art”
§ 26:110 —Comparison with competitive products
§ 26:111 —Advertisements and brochures of manufacturer or

seller
§ 26:112 —Evidence of violation of statute or regulation
§ 26:113 —Expert testimony
§ 26:114 — —Accident reconstruction
§ 26:115 — —Computer simulations
§ 26:116 —Res ipsa loquitur
§ 26:117 Plaintiffs in strict liability actions—In general
§ 26:118 —Bystanders
§ 26:119 Causation
§ 26:120 Damages—In general

MODERN TORT LAW

xlvi



§ 26:121 —Personal injury
§ 26:122 —Property damage—Other than damage to the

product itself
§ 26:123 —Economic or commercial loss
§ 26:124 — —Damage to product itself
§ 26:125 —Punitive damages
§ 26:126 —Complaint against equipment rental business

based on negligence and strict liability, and
asserting punitive damage claim

§ 26:127 Defenses—In general
§ 26:128 —Product misuse
§ 26:129 — —Reasonably foreseeable use
§ 26:130 — —Answer asserting product misuse
§ 26:131 —Assumption of risk
§ 26:132 — —Answer asserting assumption of risk defense
§ 26:133 —Contributory negligence; comparative negligence
§ 26:134 —“State of the art”
§ 26:135 —Statutes of limitation—In general
§ 26:136 — —“Discovery” rule
§ 26:137 — —Useful life statutes
§ 26:138 —Disclaimers, limitations, and waivers
§ 26:139 —Innocent seller statutes
§ 26:140 —Preemption

CHAPTER 27. HAZARDOUS SUBSTANCE
LITIGATION
§ 27:1 Hazardous substances—In general
§ 27:2 Basis of liability
§ 27:3 —Complaint asserting multiple theories of liability

against cigarette manufacturer
§ 27:4 —Federal statutes
§ 27:5 —Federal common law
§ 27:6 Causation
§ 27:7 Expert evidence
§ 27:8 Defenses
§ 27:9 Damages
§ 27:10 —Fear of cancer
§ 27:11 —Medical monitoring

Volume 4

CHAPTER 28. TORTS AND THE FAMILY
§ 28:1 Torts and the family—Introduction
§ 28:2 Tort actions arising out of marital relationship—In

general

TABLE OF CONTENTS

xlvii



§ 28:3 —Actions between spouses—Interspousal immunity
doctrine

§ 28:4 — —Exceptions—Intentional torts
§ 28:5 — — —Other exceptions
§ 28:6 — —Abrogation or limitation of immunity
§ 28:7 — —Effect of immunity on third-party claims
§ 28:8 —Alienation of spousal affections
§ 28:9 — —Intentional infliction of emotional distress

compared
§ 28:10 — —Abrogation or limitation of alienation of

affections
§ 28:11 —Wrongful divorce
§ 28:12 —Abduction; inducement
§ 28:13 —Criminal conversation; seduction
§ 28:14 — —Abrogation or limitation of criminal conversation
§ 28:15 —Loss of spousal consortium—Husband’s claim
§ 28:16 — —Wife’s claim
§ 28:17 — —Requirement of valid marriage
§ 28:18 — —Defenses to loss of consortium claim
§ 28:19 — —Death actions
§ 28:20 — —Joinder of claims
§ 28:21 — —Form of complaint—Husband’s claim for loss of

consortium
§ 28:22 — — —Wife’s claim for loss of consortium
§ 28:23 —Recovery of medical expenses for injury to spouse
§ 28:24 —Responsibility for spouse’s torts
§ 28:25 —Inducing breach of contract to marry
§ 28:26 —Bigamous and pretended marriages
§ 28:27 Tort actions arising out of parental relationship
§ 28:28 —Actions resulting from injury to child
§ 28:29 — —Wrongful death of child
§ 28:30 — —Parental loss of consortium
§ 28:31 — — —Injury resulting in child’s death
§ 28:32 — — —Injury not resulting in child’s death
§ 28:33 — — —Adult children
§ 28:34 — — —Action by grandparents
§ 28:35 — —Defenses
§ 28:36 —Abduction of child
§ 28:37 — —Restatement Second, Torts § 700
§ 28:38 — —Interference with parental custody
§ 28:39 —Seduction; alienation of child’s affections
§ 28:40 —Parental liability for child’s torts
§ 28:41 — —Negligent entrustment
§ 28:42 — —Master-servant relationship
§ 28:43 — — —Family purpose doctrine
§ 28:44 — —Consent by parent
§ 28:45 — —Failure to control child

MODERN TORT LAW

xlviii



§ 28:46 — —Statutory liability
§ 28:47 —Actions between parent and child—Parent-child

immunity doctrine
§ 28:48 — —Immunity termination by death or divorce
§ 28:49 — —Application to persons in loco parentis
§ 28:50 — —Effect in third party claims against parent for

indemnity or contribution
§ 28:51 — —Exceptions to immunity—Activities beyond

family purpose
§ 28:52 — — —Action by emancipated child
§ 28:53 — — —Abandonment of parental relationship:

intentional torts
§ 28:54 — — — —Sexual abuse
§ 28:55 — — — — —Statute of limitations
§ 28:56 — — —Injury arising out of business relationship
§ 28:57 — —Abrogation or limitation of immunity—In

general
§ 28:58 — — —Restatement Second, Torts § 895G
§ 28:59 — — —Goller v. White: Exception for parental

authority and discretion
§ 28:60 — — —Reasonable and prudent parent standard
§ 28:61 — — —Automobile cases
§ 28:62 Rights of children
§ 28:63 —Alienation of parental affection
§ 28:64 —Loss of parental consortium
§ 28:65 — —Wrongful death of parent
§ 28:66 —Injury to sibling
§ 28:67 —Illegitimacy
§ 28:68 Rights of children—Fertility fraud

CHAPTER 29. INJURIES TO TRESPASSING
MINORS
§ 29:1 Injuries to trespassing minors—Basis of liability—In

general
§ 29:2 —Attractive nuisance—Historical development
§ 29:3 — —Scope of attractive nuisance doctrine—In general
§ 29:4 — — —Elements
§ 29:5 — — — —Status of plaintiff
§ 29:6 — — — — —Instrumentality taken off premises
§ 29:7 — — — —Attractiveness
§ 29:8 — — — —Playground doctrine
§ 29:9 — — — —Situations to which doctrine applies
§ 29:10 — — — — —Effect of minor’s appreciation of hazard:

common dangers
§ 29:11 —Foreseeability of injury as basis of liability
§ 29:12 —Restatement Second, Torts § 339: Artificial

TABLE OF CONTENTS

xlix



Conditions Highly Dangerous to Trespassing
Children

§ 29:13 — —Application of § 339
§ 29:14 Rowland-Christian doctrine
§ 29:15 Defenses
§ 29:16 —Contributory negligence
§ 29:17 Form of complaint—Attractive nuisance

CHAPTER 30. BIRTH-RELATED TORTS
§ 30:1 Birth-related torts—In general
§ 30:2 Preconception torts resulting in injury to or death of

child
§ 30:3 Prenatal torts—Early rule denying recovery to child
§ 30:4 —Modern rule allowing recovery to child
§ 30:5 — —Child born alive
§ 30:6 — —Viable v. nonviable fetus at time of injury
§ 30:7 — —Claim by child against mother
§ 30:8 — —Mother’s claim for injury caused by injury to

fetus
§ 30:9 — —Stillborn child—Wrongful death
§ 30:10 — — —Viable vs. nonviable fetus at time of death
§ 30:11 — — — —Loss or destruction of pre-embryo
§ 30:12 — — — —Effect of mother’s contributory negligence
§ 30:13 —Statute of limitations
§ 30:14 Wrongful birth and wrongful life—Introduction
§ 30:15 —Wrongful birth and wrongful pregnancy—In

general
§ 30:16 — —Healthy but unwanted child
§ 30:17 — — —Damages—In general
§ 30:18 — — — —Limited recovery; no child-rearing expenses
§ 30:19 — — — —Full recovery; child-rearing expenses

allowed
§ 30:20 — — — — —Benefits rule
§ 30:21 — —Unhealthy, impaired child
§ 30:22 — — —Damages—In General
§ 30:23 — — — —Expenses caused by disability or

impairment
§ 30:24 — — — —Emotional distress
§ 30:25 — — — —Benefits rule
§ 30:26 —Child’s claim for wrongful life
§ 30:27 Form of complaint—Negligent sterilization
§ 30:28 Paternity fraud

CHAPTER 31. EMOTIONAL INJURY
§ 31:1 Introduction
§ 31:2 Emotional injury as element of tort damages

MODERN TORT LAW

l



§ 31:3 Intentional conduct causing emotional injury—In
general

§ 31:4 —Restatement Second, Torts §§ 46 and 312
§ 31:5 —Debt collection
§ 31:6 —Insurance practices
§ 31:7 —Employer-employee relationship
§ 31:8 —Interference with dead bodies
§ 31:9 —Domestic relations
§ 31:10 —Requirement of expert testimony
§ 31:11 —Nature of emotional injury required
§ 31:12 —Defenses-privilege
§ 31:13 —Statute of limitations
§ 31:14 —First Amendment
§ 31:15 Negligent conduct causing emotional injury—New

York Times actual malice standard
§ 31:16 —In general
§ 31:17 —Plaintiff as direct victim—Apprehension of harm to

plaintiff
§ 31:18 — — —Impact rule
§ 31:19 — — — —Abrogation of impact rule
§ 31:20 — — — —No requirement of impact
§ 31:21 — — —Zone of danger requirement
§ 31:22 — — —Physical injury rule
§ 31:23 — — — —No physical injury required
§ 31:24 — — —Fear of contracting disease
§ 31:25 — — —Negligent mishandling of corpses
§ 31:26 — — —Communications erroneously announcing

death or illness
§ 31:27 — — —Nature of emotional disturbance
§ 31:28 —Plaintiff as bystander—Apprehension of harm to

another
§ 31:29 — — —Foreseeability standard: Dillon v. Legg
§ 31:30 — — —Foreseeability standard—Contemporaneous

observation of accident
§ 31:31 — — —Impact rule; zone of danger requirement
§ 31:32 — — —Close family member
§ 31:33 — — —Nature of emotional injury to bystander
§ 31:34 — — —Recovery for witnessing property damage
§ 31:35 — — —Injury to victim
§ 31:36 Causation
§ 31:37 Unduly sensitive plaintiff
§ 31:38 Statute of limitations problems in emotional distress

cases

CHAPTER 32. NEGLIGENT
ENTRUSTMENT
§ 32:1 Negligent entrustment—Basis of liability

TABLE OF CONTENTS

li



§ 32:2 —Restatement Second, Torts §§ 308 and 390
§ 32:3 —Respondeat superior distinguished
§ 32:4 —Elements
§ 32:5 — —Who may be entruster
§ 32:6 — —Entrustment
§ 32:7 — —Incompetence of entrustee
§ 32:8 — —Knowledge of incompetence of entrustee
§ 32:9 — —Dangerous instrumentalities to which doctrine

applies—In general
§ 32:10 — — —Guns
§ 32:11 — — —Automobiles
§ 32:12 — —Negligence of entruster and entrustee required
§ 32:13 Action by entrustee against entrustor
§ 32:14 Form of complaint—Negligent entrustment of

shotgun to minor

CHAPTER 33. LIABILITY FOR MOTOR
VEHICLE OPERATION
§ 33:1 Introduction
§ 33:2 Owner liability—In general
§ 33:3 —Ownership of motor vehicle
§ 33:4 — —Ownership statutes
§ 33:5 —Liability for family members
§ 33:6 —Agency
§ 33:7 — —Family purpose doctrine
§ 33:8 —Joint ownership or control
§ 33:9 —Statutory duties
§ 33:10 — —Consent statutes
§ 33:11 — —Rental vehicles
§ 33:12 — —Consent statutes—Consent required
§ 33:13 — — —Liability of operator
§ 33:14 — — —Third-party permittees
§ 33:15 —Negligent entrustment
§ 33:16 —Defective vehicle
§ 33:17 —Used vehicles
§ 33:18 —Stolen vehicles
§ 33:19 Driver liability
§ 33:20 —Statutory duties
§ 33:21 Liability of persons other than drivers—In general
§ 33:22 —Employers
§ 33:23 —Negligence other than in operation of vehicle
§ 33:24 —Negligent entrustment
§ 33:25 —Partner of driver
§ 33:26 —Seller of intoxicating liquor
§ 33:27 — —Social hosts

MODERN TORT LAW

lii



§ 33:28 —Occupants and passengers—General rule of
nonliability

§ 33:29 — —Exceptions
§ 33:30 — — —Master or principal of driver
§ 33:31 — — —Joint enterprise
§ 33:32 Liability based on respondeat superior
§ 33:33 —Existence of master-servant relationship
§ 33:34 — —Driving at request of owner
§ 33:35 — —Effect of presence of owner in vehicle
§ 33:36 — — —Independent contractors
§ 33:37 — —Scope of employment
§ 33:38 — — —Going to and coming from work
§ 33:39 — — —Willful acts; intoxication
§ 33:40 — — —Deviation from scope of employment
§ 33:41 — — — —Resumption of scope of employment
§ 33:42 — — —Employee-owned vehicle
§ 33:43 Defenses

CHAPTER 34. NUISANCE
§ 34:1 Nuisance—Introduction
§ 34:2 —Trespass distinguished
§ 34:3 Types of nuisance
§ 34:4 —Public nuisance
§ 34:5 — —Lead paint
§ 34:6 —Private nuisance
§ 34:7 Who may be liable for nuisance
§ 34:8 Conduct that may constitute nuisance
§ 34:9 —Intentional conduct
§ 34:10 —Negligent conduct
§ 34:11 —Abnormally dangerous conduct
§ 34:12 Activities that may constitute nuisance
§ 34:13 —Air pollution
§ 34:14 —Interference with surface waters
§ 34:15 —Obstruction of access to sunlight
§ 34:16 Causation
§ 34:17 Relief in nuisance actions—In general
§ 34:18 —Injunctive relief
§ 34:19 —Damages
§ 34:20 Defenses—Statute of limitations
§ 34:21 —Contributory negligence
§ 34:22 —Other defenses
§ 34:23 Assumption of risk
§ 34:24 Coming to the nuisance

CHAPTER 35. DEFAMATION
§ 35:1 Defamation—Introduction

TABLE OF CONTENTS

liii



§ 35:2 — —Commercial disparagement; disparagement of
title

§ 35:3 —Defamatory statement—In general
§ 35:4 — —Allocation of responsibility between court and

jury
§ 35:5 — —Factors considered
§ 35:6 — —Defamation by implication
§ 35:7 — —“Of and concerning” the plaintiff
§ 35:8 — —Libel-proof plaintiff doctrine
§ 35:9 — —Personal right
§ 35:10 —Falsity
§ 35:11 —Publication requirement
§ 35:12 — —Republication
§ 35:13 — —Single publication rule
§ 35:14 — —Self-publication
§ 35:15 — —Intracorporate communication
§ 35:16 — —Interactive computer service; Internet

defamation
§ 35:17 — — —Social media defamation
§ 35:18 —Fault
§ 35:19 Forms of defamation—Libel and slander
§ 35:20 —Slander per se; libel per se and per quod—In

general
§ 35:21 — —Slander per se
§ 35:22 — —Libel per se and per quod
§ 35:23 Statements of fact versus expressions of opinion—

Fair comment privilege
§ 35:24 —Determining fact versus opinion
§ 35:25 — —Opinion and the First Amendment
§ 35:26 Group defamation—Corporations; partnerships and

associations
§ 35:27 Choice of forum
§ 35:28 —Publication on the Internet
§ 35:29 Damages
§ 35:30 —Compensatory damages
§ 35:31 — —Nominal damages
§ 35:32 — —General damages
§ 35:33 — —Special damages
§ 35:34 — —Punitive damages
§ 35:35 — — —Media defendants
§ 35:36 — — —Nonmedia defendants
§ 35:37 —Injunctive relief
§ 35:38 Defenses
§ 35:39 —Consent
§ 35:40 —Truth
§ 35:41 —Anti-SLAPP statutes
§ 35:42 —Privilege

MODERN TORT LAW

liv



§ 35:43 — —Absolute privilege
§ 35:44 — — —Judicial proceedings
§ 35:45 — — — —Preliminary to judicial proceedings
§ 35:46 — — — —Applicable judicial proceedings
§ 35:47 — — — —Administrative proceedings
§ 35:48 — — — —Persons entitled to immunity
§ 35:49 — — —Legislative proceedings
§ 35:50 — — —Executive privilege
§ 35:51 — — —Neutral reporting; Newsworthiness
§ 35:52 — — — —Shield laws
§ 35:53 — — — —Required media publications
§ 35:54 — — —Spousal privilege
§ 35:55 — —Qualified privilege
§ 35:56 — — —Occasions which give rise to conditional

privilege
§ 35:57 — — — —Protection of publisher’s interest
§ 35:58 — — — —Protection of the interest of recipient or

third person
§ 35:59 — — — —Common interest in subject matter
§ 35:60 — — — —Family relationships
§ 35:61 — — — —Communications to one who may act in

public interest
§ 35:62 — — — —Certain communications by inferior state

officers
§ 35:63 — — — —Statements made to law enforcement

during investigation of criminal activity
§ 35:64 — — — —Report of official proceedings or public

meetings—“Fair report”
§ 35:65 — — — —Reply to defamatory statement
§ 35:66 — — —Abuse of qualified privilege
§ 35:67 — — —Burden of proof
§ 35:68 —Retraction
§ 35:69 —Statute of limitations
§ 35:70 —Immunity in certain actions involving churches
§ 35:71 Defamation actions by public officials and public

figures: New York Times Co. v. Sullivan
§ 35:72 Defamation actions by public officials and public

figures—Application to public officials and public
figures

§ 35:73 —Public officials
§ 35:74 — —Candidates for public office
§ 35:75 — —Public school officials
§ 35:76 — —Police officers
§ 35:77 — —Other public officials
§ 35:78 —Public figures
§ 35:79 — —All-purpose public figure
§ 35:80 — —Limited purpose public figure

TABLE OF CONTENTS

lv



§ 35:81 — —Illustrations of public figures
§ 35:82 —Actual malice
§ 35:83 — —Proof by clear and convincing evidence
§ 35:84 — —Summary judgment as favored remedy
§ 35:85 — —Proof of actual malice
§ 35:86 —Independent examination of record by appellate

court
§ 35:87 —Defamation actions by private individuals: Gertz

v. Welch, Inc.
§ 35:88 —Defamation actions by private individuals—Proof

of falsity
§ 35:89 — —Matters of public concern
§ 35:90 — —Expert testimony
§ 35:91 — —Standard of proof
§ 35:92 — —Application to Petition Clause cases
§ 35:93 —Application to labor disputes
§ 35:94 —Application to public employees
§ 35:95 Form of complaint—Damages for libel
§ 35:96 — —Communism charge against economist
§ 35:97 — —Embezzlement charge
§ 35:98 — —False pretenses charge against stockbroker
§ 35:99 — —Imputation of bribery
§ 35:100 — —Imputation of swindling
§ 35:101 — —Charge of campaign improprieties
§ 35:102 — —Incompetency charge against employee
§ 35:103 — —Insolvency charge against merchant
§ 35:104 — —Charge of recovering from mental illness
§ 35:105 —For damages for slander of person
§ 35:106 — —Foreign language
§ 35:107 — —Arson charge against tenant
§ 35:108 — —Insolvency charge against merchant
§ 35:109 — —Perjury charge against witness
§ 35:110 — —Theft charge against employee
§ 35:111 — —Unchastity charge against married woman
§ 35:112 Form of petition for injunction against continued

libel of business corporation
§ 35:113 Form of complaint—Federal court—Damages for

slander
§ 35:114 Form of answer—To libel complaint
§ 35:115 —To slander complaint
§ 35:116 Particular defenses—Affidavit in action
§ 35:117 —Report of judicial proceedings
§ 35:118 —Statement to public officer
§ 35:119 —Immunity from suit
§ 35:120 —Publication by plaintiff
§ 35:121 —Truth of charge
§ 35:122 —Limitation of action

MODERN TORT LAW

lvi



§ 35:123 —Matters in mitigation: belief in truth of statement
§ 35:124 —Previous publication by another

CHAPTER 36. LIABILITY FOR DAMAGE
OR INJURY CAUSED BY ANIMALS
§ 36:1 Owner liability for animals—Introduction
§ 36:2 Wild animals
§ 36:3 —Domesticated wild animals
§ 36:4 Domestic animals
§ 36:5 —Dangerous domestic animals—Strict liability
§ 36:6 — —Knowledge of dangerous propensity
§ 36:7 —Nondangerous domestic animals—Negligence
§ 36:8 —Statutory liability
§ 36:9 Liability of keeper or harborer
§ 36:10 Liability to trespasser, invitee, or licensee
§ 36:11 —Trespassers
§ 36:12 —Licensee or invitee
§ 36:13 —Recreational use statutes
§ 36:14 Trespassing animals
§ 36:15 Liability to trespasser, invitee, or licensee—

Restraining statutes
§ 36:16 Nuisance liability
§ 36:17 Defenses
§ 36:18 —Statutory liability
§ 36:19 —Negligence
§ 36:20 —Strict liability
§ 36:21 —Conduct of third person
§ 36:22 Form of complaint—Dog bite—Negligence
§ 36:23 — —Strict liability—Action against one harboring dog
§ 36:24 — — —Personal injury by wild animal
§ 36:25 —Swine running at large and trespassing
§ 36:26 —Cattle breaking into cornfield

CHAPTER 37. TRESPASS TO LAND
§ 37:1 Trespass—In general
§ 37:2 —Nuisance distinguished
§ 37:3 —Effect of consent
§ 37:4 Types of conduct that may constitute trespass
§ 37:5 —Mistaken conduct
§ 37:6 —Reckless or negligent conduct; abnormally

dangerous activities
§ 37:7 —Intentional conduct
§ 37:8 —Causing things to enter or remain upon land
§ 37:9 —Involuntary acts; accidental intrusions
§ 37:10 Persons who may be liable for trespass
§ 37:11 —Minors

TABLE OF CONTENTS

lvii



§ 37:12 Activities or conduct that may give rise to trespass
§ 37:13 —Public utilities
§ 37:14 —Airspace trespass
§ 37:15 —Underground trespass
§ 37:16 Damages
§ 37:17 —Timber trespass
§ 37:18 Injunctive relief
§ 37:19 Defenses
§ 37:20 —Statute of limitations; discovery rule
§ 37:21 —First Amendment
§ 37:22 Form of complaint—Breaking into dwelling or room

and taking personal effects
§ 37:23 —Entering dwelling and taking piano
§ 37:24 —Entering premises and cutting trees
§ 37:25 —Entering premises and digging ditch
§ 37:26 —Entering premises and removing barn
§ 37:27 —Entering premises and trampling grass

CHAPTER 38. PREMISES LIABILITY
§ 38:1 Premises liability—Introduction
§ 38:2 —Restatement Third, Torts: Liability for Physical and

Emotional Harm
§ 38:3 —Duty based on status of persons on premises—In

general
§ 38:4 — —Rationale for duty based on status of persons on

premises
§ 38:5 — —Who are owners and occupiers
§ 38:6 — —Invitees—Who is invitee
§ 38:7 — — —Duty owed to invitee
§ 38:8 — — — —Independent contractors
§ 38:9 — — — —Open and obvious dangers
§ 38:10 — — — —Duty arising out of activities
§ 38:11 — — — —Retail stores
§ 38:12 — — — —Dangers off the premises
§ 38:13 — — — —Duty to control conduct of third persons—

In general
§ 38:14 — — — —Criminal conduct
§ 38:15 — — — —Foreseeability of criminal conduct
§ 38:16 — — — —Security measures; security guards
§ 38:17 — —Who is licensee
§ 38:18 — — —Duty owed to licensee
§ 38:19 — — — —Open and obvious dangers
§ 38:20 — — —Duty owed to social guests
§ 38:21 — —Trespassers—Who is trespasser
§ 38:22 — — —Duty owed to trespasser
§ 38:23 — —Trespassing children
§ 38:24 —Duty of reasonable care

MODERN TORT LAW

lviii



§ 38:25 — —Elimination of distinctions between invitee,
licensee and trespasser

§ 38:26 Duty owed to police officers, firefighters and other
public employees—‘‘Firefighter’s rule’’—In general

§ 38:27 —Public employees to whom rule applies
§ 38:28 —Basis of rule
§ 38:29 — —Public policy
§ 38:30 — —Status of entering public employee
§ 38:31 — —Assumption of risk
§ 38:32 —Exceptions to rule
§ 38:33 Duty to persons outside premises
§ 38:34 —Liability for activities and artificial conditions
§ 38:35 — —Glass doors; revolving doors
§ 38:36 —Liability for natural conditions
§ 38:37 — —Decayed trees
§ 38:38 —Duty to travelers
§ 38:39 Recreational use statutes
§ 38:40 Independent contractors—Premises liability
§ 38:41 —Occupier’s vicarious liability for acts of independent

contractor
§ 38:42 —Occupier’s own negligence
§ 38:43 —Occupier’s duty to independent contractors and

their employees
§ 38:44 Landlord liability—To tenants
§ 38:45 —Criminal conduct of third parties
§ 38:46 —Duty to make repairs
§ 38:47 —To third parties
§ 38:48 — —Negligent leasing
§ 38:49 Postsale liability of seller for conditions of premises

CHAPTER 39. MALICIOUS PROSECUTION,
MALICIOUS USE OF CIVIL PROCESS AND
ABUSE OF PROCESS
§ 39:1 Misuse of legal process—Malicious prosecution,

malicious use of civil process and abuse of process
compared

§ 39:2 Malicious prosecution; malicious use of civil process—
In general

§ 39:3 —Elements—In general
§ 39:4 — —Instituting or initiating proceedings; procuring

institution or initiation of proceedings
§ 39:5 — — —Continuation or repetition of proceedings
§ 39:6 — —Proceedings to which applicable—Criminal, civil

and administrative
§ 39:7 — —Favorable termination of original proceeding
§ 39:8 — — —Effect of appeal of underlying proceeding

TABLE OF CONTENTS

lix



§ 39:9 — —Lack of probable cause
§ 39:10 — — —Effect of advice of counsel
§ 39:11 — — —Effect of grand jury indictment
§ 39:12 — — —Effect of conviction or judgment in original

proceeding
§ 39:13 — —Malice
§ 39:14 —Who may maintain action
§ 39:15 —Who may be liable
§ 39:16 — —Actions against lawyers
§ 39:17 —Damages
§ 39:18 — —Special injury requirement
§ 39:19 —Defenses—Effect of guilt of defendant in original

proceeding
§ 39:20 — —Privilege of public prosecutors and law

enforcement officers
§ 39:21 — —Statute of limitations
§ 39:22 — —Preemption
§ 39:23 —Burden of proof; functions of court and jury
§ 39:24 Malicious defense
§ 39:25 Abuse of process—In general
§ 39:26 —Elements
§ 39:27 — —Process
§ 39:28 — —Misuse; malice
§ 39:29 — —Ulterior motive
§ 39:30 —Damages
§ 39:31 —Statute of limitations
§ 39:32 Defenses—Litigation privilege
§ 39:33 — —Preemption
§ 39:34 Malicious prosecution—Form of complaint—False

imprisonment and malicious prosecution
§ 39:35 — —Corporation as defendant
§ 39:36 — — —Action stemming from shoplifting charge
§ 39:37 — —Successive suits on same cause of action
§ 39:38 — —Foreclosure of leasehold estate
§ 39:39 — —Bringing extradition proceeding
§ 39:40 — —Malicious prosecution by police officers
§ 39:41 — —Procuring arrest for crime generally
§ 39:42 — —Dismissal for failure to prosecute
§ 39:43 —Form of answer—In action for malicious criminal

prosecution
§ 39:44 — —Affirmative defense—Advice of legal counsel
§ 39:45 — — —Advice of public prosecutor
§ 39:46 Abuse of process—Form of complaint—Repetitious

suits
§ 39:47 — —Eviction from premises in nighttime

CHAPTER 40. FALSE IMPRISONMENT
§ 40:1 False imprisonment—In general

MODERN TORT LAW

lx



§ 40:2 —False arrest compared
§ 40:3 Elements of false imprisonment—In general
§ 40:4 —Character of confinement
§ 40:5 — —Length of confinement
§ 40:6 — —Knowledge of confinement by plaintiff
§ 40:7 — —Area of confinement
§ 40:8 —Defendant’s intent; motive
§ 40:9 Damages
§ 40:10 Defenses—In general
§ 40:11 —Consent
§ 40:12 —Privilege to confine
§ 40:13 — —Effecting arrest
§ 40:14 — — —Arrest without warrant
§ 40:15 — — — —Arrest of mentally ill person
§ 40:16 — — — —Shopkeeper detention
§ 40:17 — — — —Detention of employee by employer
§ 40:18 — — —Arrest with warrant
§ 40:19 —Immunity
§ 40:20 —Statutes of limitations
§ 40:21 Form of complaint—False imprisonment
§ 40:22 —Arrest and imprisonment on charge of disturbing

the peace
§ 40:23 — —Assault and battery by plaintiff
§ 40:24 — —By person impersonating officer
§ 40:25 — —By persons taking plaintiff from home at

nighttime
§ 40:26 — —By police officer on mayor’s order
§ 40:27 — —Without warrant
§ 40:28 —False imprisonment in store
§ 40:29 — —Customer’s action against corporation and its

employee
§ 40:30 — —Minor’s action against corporation operating

department store
§ 40:31 —Assault and imprisonment
§ 40:32 — —By defendant’s employee

CHAPTER 41. ASSAULT AND BATTERY
§ 41:1 In general
§ 41:2 Elements of assault; battery
§ 41:3 —Requirement of an act
§ 41:4 —Required intent
§ 41:5 —Offensive or harmful contact
§ 41:6 —Apprehension of offensive or harmful contact
§ 41:7 Persons who may be liable
§ 41:8 Damages
§ 41:9 —Testing defendant for infectious diseases

TABLE OF CONTENTS

lxi



§ 41:10 —Punitive damages
§ 41:11 Defenses—Consent
§ 41:12 — —Minors
§ 41:13 — —Incompetents
§ 41:14 — —Medical treatment
§ 41:15 —Self-defense
§ 41:16 — —Defense of property
§ 41:17 — —Defense of others
§ 41:18 —Privilege to effect arrest or execute process
§ 41:19 Form of complaint—Assault and battery
§ 41:20 —Assault without battery
§ 41:21 —Fistfight
§ 41:22 —Beating and false imprisonment
§ 41:23 —Punitive damage claim

CHAPTER 42. EMPLOYER LIABILITY FOR
INJURIES TO EMPLOYEE

I. GENERAL PRINCIPLES
§ 42:1 Master-servant relationship
§ 42:2 —Common-law liability—In general
§ 42:3 — —Duty to provide safe place to work—In general
§ 42:4 — — —Extent of duty
§ 42:5 — —Liability for drug testing
§ 42:6 — —Sexual harassment
§ 42:7 — —Simple tool doctrine
§ 42:8 — — —Tools to which applicable
§ 42:9 — — —Ladders
§ 42:10 —Defenses
§ 42:11 — —Fellow servant doctrine

II. WORKERS’ COMPENSATION
§ 42:12 Workers’ compensation—Introduction
§ 42:13 —Scope of coverage—In general
§ 42:14 — —Injuries ‘‘arising out of ’’ and ‘‘in the course of ’’

employment
§ 42:15 — — —Personal comfort
§ 42:16 — — —Recreational activities
§ 42:17 — — —Horseplay
§ 42:18 — — —Assaults
§ 42:19 — — —Going to and coming from place of

employment
§ 42:20 — — — —Exceptions—Travelling employees
§ 42:21 — — — —Parking lot injuries; extended premises

rule

MODERN TORT LAW

lxii



§ 42:22 — — — —Threshold doctrine
§ 42:23 — — — —Special mission for employer
§ 42:24 — — — —Dual purpose trips
§ 42:25 — —Covered ‘‘employees’’
§ 42:26 — — —Termination-related injury
§ 42:27 —Exclusive nature of worker’s compensation remedy

against employer—In general
§ 42:28 — —Dual capacity doctrine—Dual persona doctrine
§ 42:29 — — —Employer provided physicians
§ 42:30 — —Consortium claims
§ 42:31 — —Intentional injuries—By employer
§ 42:32 — — —Intentional infliction of emotional distress
§ 42:33 — — —Sexual harassment
§ 42:34 — — —Civil rights claims
§ 42:35 — — —Termination related injury
§ 42:36 — — — —Wrongful discharge
§ 42:37 — — —Claim by employee of independent contractor

against owner
§ 42:38 — — — —Defamation and false light
§ 42:39 — —Injury caused by coemployee
§ 42:40 — — —Employer furnished physicians
§ 42:41 — —Release
§ 42:42 —Third party actions
§ 42:43 — —Claims against employer’s workers’

compensation insurer
§ 42:44 —Compensable injuries
§ 42:45 — —Heart attacks
§ 42:46 — —Mental injuries
§ 42:47 — —Suicide
§ 42:48 —Defenses—In general
§ 42:49 — —Wilful misconduct
§ 42:50 — —Statute of limitations
§ 42:51 Expert testimony

III. AGRICULTURAL WORKERS
§ 42:52 Agricultural workers—In general
§ 42:53 Liability of agricultural employers—In general
§ 42:54 —Safe place to work
§ 42:55 — —Temporary conditions
§ 42:56 — —Duty to inspect
§ 42:57 — —Livestock
§ 42:58 — —Reasonably safe implements—Farm animals
§ 42:59 — — —Farm machinery
§ 42:60 — —Reasonable shelter and medical care
§ 42:61 —Defenses—In general
§ 42:62 — —Contributory negligence; assumption of risk

TABLE OF CONTENTS

lxiii



§ 42:63 — — —Dangerous animals
§ 42:64 — — —Machinery
§ 42:65 — — —Tools and appliances
§ 42:66 — —Fellow servant doctrine
§ 42:67 Minors employed in agriculture—General duty owed

by employer
§ 42:68 —Statutory liability
§ 42:69 —Defenses

IV. DOMESTIC SERVANTS; BABY-SITTERS
§ 42:70 Domestic servants—Definition
§ 42:71 —Duty owed by employer—In general
§ 42:72 — —Safe place to work
§ 42:73 — —Safe tools and appliances
§ 42:74 —Defenses—In general
§ 42:75 — —Assumption of risk; contributory negligence
§ 42:76 — —Fellow servant doctrine
§ 42:77 Baby-sitters—Definition
§ 42:78 —Duty owed by employer

V. ILLEGALLY EMPLOYED MINORS; CHILD
LABOR LAWS

§ 42:79 Child labor laws—In general
§ 42:80 —Applicability of Workers’ Compensation Acts
§ 42:81 —Common-law actions
§ 42:82 —Fair Labor Standards Act
§ 42:83 — —Procedure

VI. CONSTRUCTION WORKERS
§ 42:84 Liability of employer to construction workers—In

general
§ 42:85 —Contractor in control of premises—In general
§ 42:86 — —Unsafe method of operation
§ 42:87 — —Violation of safety codes or standards
§ 42:88 — —Duty to provide covers and barricades
§ 42:89 — —Duty to provide supports for floors and other

workplaces
§ 42:90 — —Duty to provide shoring
§ 42:91 — —Duty to provide reasonably safe stairs,

walkways
§ 42:92 — —Duty to provide reasonably safe scaffolds, tools

and appliances
§ 42:93 — — —Scaffold supplied by other contractor or

employer
§ 42:94 — —Liability for piled or stored material

MODERN TORT LAW

lxiv



§ 42:95 —Contractor not in control of premises—In general
§ 42:96 —Liability after completion of work
§ 42:97 —Liability for inherently dangerous work
§ 42:98 Structural work acts—In general
§ 42:99 —Persons liable
§ 42:100 — —Persons ‘‘in charge of ’’ or ‘‘directing or

employing’’
§ 42:101 —Who may recover
§ 42:102 —Covered scaffolds; apparatus
§ 42:103 — —Temporary use of permanent structure
§ 42:104 — —Permanent part of structure under construction
§ 42:105 — —Failure to provide scaffold
§ 42:106 — —Scaffold being erected or dismantled
§ 42:107 —Covered buildings and structures
§ 42:108 —Covered activities on scaffold
§ 42:109 — —Activities not covered
§ 42:110 —Establishing violation of act
§ 42:111 — —Violation of related administrative rule
§ 42:112 — —Effect of violation
§ 42:113 — —Defenses

Volume 5

CHAPTER 43. WRONGFUL DISCHARGE
§ 43:1 Employment at-will doctrine
§ 43:2 —Constructive discharge
§ 43:3 Statutory limitations on at-will doctrine
§ 43:4 —National Labor Relations Act
§ 43:5 —Civil Rights Act of 1964
§ 43:6 —Age discrimination in employment
§ 43:7 —Americans with Disabilities Act of 1990
§ 43:8 —42 U.S.C.A. § 1981
§ 43:9 —Fair Labor Standards Act
§ 43:10 —Occupational Safety and Health Act
§ 43:11 —Whistleblower Protection Act
§ 43:12 —State statutes
§ 43:13 Express contract
§ 43:14 —Form of complaint—Breach of express contract
§ 43:15 —Just cause—Insubordination
§ 43:16 —Other grounds for terminating contract—

Incompetence
§ 43:17 — —Intoxication
§ 43:18 — —Illness
§ 43:19 — —Absenteeism
§ 43:20 — —Disloyalty

TABLE OF CONTENTS

lxv



§ 43:21 —Burden of proof
§ 43:22 —Remedies
§ 43:23 Judicial exceptions—In general
§ 43:24 —Contract implied in fact
§ 43:25 — —Promissory estoppel
§ 43:26 — —Employment manuals
§ 43:27 — —Disclaimers; modifications
§ 43:28 — —Form of complaint—Breach of implied in fact

contract (handbook)
§ 43:29 —“Good faith”/“bad faith” standards
§ 43:30 — —Form of complaint—Covenant of good faith and

fair dealing and public policy
§ 43:31 —‘‘Public policy’’ standard
§ 43:32 — —Individual liability of corporate officer and

employee
§ 43:33 — —Source of policy
§ 43:34 — —Specific policies—Sexual harassment
§ 43:35 — — —Criminal statutes
§ 43:36 — — —Sex discrimination
§ 43:37 — — —Age discrimination
§ 43:38 — — —Disability discrimination
§ 43:39 — — —Worker’s compensation
§ 43:40 —Unemployment benefits
§ 43:41 —Specific policies—OSHA; safe workplace statutes
§ 43:42 — — —Other public policies
§ 43:43 — — —Drug testing
§ 43:44 —Form of complaint—Public policy
§ 43:45 — —Public policy, express contract, intentional

infliction of emotional distress
§ 43:46 Other tort remedies
§ 43:47 —Interference with contractual relations
§ 43:48 —Intentional infliction of emotional distress
§ 43:49 — —Harassment
§ 43:50 — — —Sexual harassment
§ 43:51 — —Racial abuse
§ 43:52 — —Theft accusations
§ 43:53 — —Effect of workers’ compensation statute
§ 43:54 —Defamation
§ 43:55 — —Communications to other employees
§ 43:56 — —Communications during employee misconduct

investigations
§ 43:57 — —In-house communications
§ 43:58 — —Communications to prospective employers
§ 43:59 — — —Communications to third parties—Employer

representatives
§ 43:60 — — —Credit agencies
§ 43:61 — — —Customers

MODERN TORT LAW

lxvi



§ 43:62 — — —Government agencies
§ 43:63 — — —Communications by discharged employee
§ 43:64 —Violation of privacy
§ 43:65 — —Negligently conducted drug or polygraph tests
§ 43:66 —Damages—In general
§ 43:67 —Contract actions
§ 43:68 — —Reinstatement
§ 43:69 — —Back pay
§ 43:70 — —Mitigation of damages
§ 43:71 — —Interest
§ 43:72 — —Front pay
§ 43:73 — —Liquidated damages
§ 43:74 — —Emotional distress
§ 43:75 —Tort damages
§ 43:76 — —Emotional distress
§ 43:77 — —Damage to reputation
§ 43:78 — —Loss of consortium
§ 43:79 —Punitive damages
§ 43:80 — —Tort actions
§ 43:81 — —Contract actions
§ 43:82 — —Statutory actions
§ 43:83 —Equitable remedies
§ 43:84 Liability of employees
§ 43:85 Defenses—In general
§ 43:86 —Employment at-will
§ 43:87 —Express at-will disclaimer
§ 43:88 —Contract defenses
§ 43:89 —Statute of limitations
§ 43:90 —Good cause for termination
§ 43:91 —Release; waiver
§ 43:92 —Exhaustion of administrative remedies
§ 43:93 —Public policy exceptions
§ 43:94 —Res judicata
§ 43:95 —Preemption
§ 43:96 —Worker’s compensation
§ 43:97 —Mitigation of damages
§ 43:98 —After-acquired evidence for termination
§ 43:99 —Advice of counsel
§ 43:100 —Religious employers

CHAPTER 44. INTERFERENCE WITH
EXISTING OR PROSPECTIVE
CONTRACTUAL RELATIONS
§ 44:1 Interference with contractual relations—Introduction
§ 44:2 —Existing contract—Elements
§ 44:3 — —Intent to interfere

TABLE OF CONTENTS

lxvii



§ 44:4 — —Malice not required
§ 44:5 — —Parties to contract not liable for interference;

requirement of interfering third person
§ 44:6 — —Interference with plaintiff’s performance of

plaintiff’s own contract
§ 44:7 —Requirement of valid enforceable contract
§ 44:8 — —Knowledge of contract by defendant
§ 44:9 — —Improper interference
§ 44:10 — —Forms of interference
§ 44:11 —Prospective contractual relations or prospective

business advantage—Elements
§ 44:12 — —Interference with prospective inheritance
§ 44:13 Damages—In general
§ 44:14 —Compensatory damages
§ 44:15 —Emotional distress
§ 44:16 —Punitive
§ 44:17 —Equitable relief
§ 44:18 Defenses—Justification; privilege
§ 44:19 — —Competition
§ 44:20 — —Contractual interest
§ 44:21 — —Truth
§ 44:22 — —Legally protected interest
§ 44:23 — —Action against lawyer
§ 44:24 —First Amendment
§ 44:25 Form of complaint—Interference with employer-

employee relationship resulting in discharge of
employee

CHAPTER 45. UNFAIR COMPETITION
§ 45:1 Historical development of unfair competition—In

general
§ 45:2 —Limitation of unfair competition to passing off
§ 45:3 —Consequences of lack of broad theoretical basis
§ 45:4 —International News Service v. Associated Press
§ 45:5 Lanham Act
§ 45:6 —Section 44 of the Act—Unfair competition
§ 45:7 —Section 43(a) of the Act—False designation of

origin, false descriptions
§ 45:8 — —Trade dress
§ 45:9 —False advertising
§ 45:10 —Section 43(c) of the Act—Remedies for dilution of

famous marks
§ 45:11 —Section 43(d) of the Act—Cyber piracy protection
§ 45:12 —Abandonment of a mark
§ 45:13 Unfair competition and unfair methods of

competition—Federal Trade Commission Act
§ 45:14 Unfair competition as a legal concept

MODERN TORT LAW

lxviii



§ 45:15 Actions for unfair competition—Jurisdiction
§ 45:16 —Who may be liable
§ 45:17 Injunctions
§ 45:18 Accounting of profits
§ 45:19 Damages—Compensatory
§ 45:20 —Exemplary

CHAPTER 46. BAD FAITH ACTIONS
AGAINST INSURERS
§ 46:1 Bad faith actions—Introduction
§ 46:2 Third-party bad faith actions
§ 46:3 —Exposure of insured’s deductible
§ 46:4 —Basis of liability
§ 46:5 —Multiple claimants
§ 46:6 —Basis of liability—Negligence standard
§ 46:7 — —Good faith standard
§ 46:8 — — —Standard applied
§ 46:9 — — — —Quantum of proof required
§ 46:10 — —Jury trial
§ 46:11 — —Settlement by insured
§ 46:12 —Action by insured
§ 46:13 — —Satisfaction of judgment not required
§ 46:14 —Action by judgment creditor
§ 46:15 —Action by excess insurer
§ 46:16 —Proof of negligence or bad faith
§ 46:17 — —Expert testimony
§ 46:18 —Discovery of insured’s file
§ 46:19 —Effect of release of insured in underlying action
§ 46:20 First-party bad-faith actions
§ 46:21 —Insurance covered
§ 46:22 — —Third-party insurance administrators
§ 46:23 —Basis of liability
§ 46:24 — —Gruenberg v. Aetna Insurance Co.: “Good faith”

standard
§ 46:25 — —Anderson v. Continental Ins. Co.: “Fairly

debatable” standard
§ 46:26 —Proof of bad faith
§ 46:27 — —Statutory liability
§ 46:28 — —Requirement of prior determination of liability

under insurance contract
§ 46:29 — —Bifurcation of bad-faith claim and underlying

action
§ 46:30 — —Discovery of insurer’s file
§ 46:31 Damages—In general
§ 46:32 —Compensatory damages
§ 46:33 —Economic loss

TABLE OF CONTENTS

lxix



§ 46:34 — —Policy proceeds
§ 46:35 — — —Excess judgment
§ 46:36 — — —Other economic harm
§ 46:37 — —Emotional distress
§ 46:38 — — —Intentional infliction of emotional distress
§ 46:39 —Punitive damages
§ 46:40 —Attorney’s fees
§ 46:41 Defenses—Statute of limitations
§ 46:42 Damages—Insured’s conduct
§ 46:43 — —Contributory negligence
§ 46:44 — —Workers’ compensation exclusivity
§ 46:45 —Preemption
§ 46:46 Form of complaint—Bad-faith claim against health

care insurer
§ 46:47 —Bad-faith claim by employee against workers’

compensation insurer
§ 46:48 — —Claim against employer and workers’

compensation insurer

CHAPTER 47. VIOLATION OF PRIVACY
§ 47:1 Right of privacy—Introduction
§ 47:2 —Right of confidentiality
§ 47:3 Common-law and statutory right of privacy—In

general
§ 47:4 — —Privacy statutes
§ 47:5 —Personal nature
§ 47:6 —Corporations
§ 47:7 —Defamation actions distinguished
§ 47:8 Forms of invasion of privacy
§ 47:9 —Intrusion upon seclusion
§ 47:10 —Appropriation of name or likeness
§ 47:11 — —Right of publicity
§ 47:12 —Public disclosure of private facts
§ 47:13 —Placing another publicly in false light
§ 47:14 — —Defamation compared
§ 47:15 Damages in privacy actions
§ 47:16 Defenses—In general
§ 47:17 —Consent
§ 47:18 —Privilege
§ 47:19 — —Newsworthiness
§ 47:20 —New York Times rule
§ 47:21 —Statute of limitations
§ 47:22 Constitutional right of privacy
§ 47:23 Form of complaint—Use of pictures in advertising

dog food
§ 47:24 —Unauthorized use of motion pictures in television

commercial

MODERN TORT LAW

lxx



§ 47:25 Form of answer—Consent defense

Table of Laws and Rules

Table of Cases

Index

TABLE OF CONTENTS

lxxi


