Table of Contents

CHAPTERI OVERVIEW OF DISCOVERY

nlloull ool s vl vl el pull ol o
HEHEEFE © 0IhWhH

1o 1o =

ockeoclvoc) Pogl LON LR LN LR LR R
Q1
=]

o
Ot
=

:12.52
253

[yl oull sl sl o
O O s Y Sy ey

0N L LR 0P L LR 0N YO LR O LR

ol oul ol sl vl o

I G g Y
SO T TR 00

§ 1:18.20
§ 1:18.30

Availability of discovery

Purpose of discovery

Scope of discovery

Relevance for discovery

Methods of discovery—Depositions

Methods of discovery—Production of documents and things;
Entry on land for inspection and other purposes

Methods of discovery—Physical and mental examination of
persons

The role of the court

Public right of access to discovery materials

Case Records Public Access Policy of the Unified Judicial
System of Pennsylvania: Case Records of the Appellate
and Trial Courts [New]

Certificate of Compliance [New]

Confidential Information Form [New]

Confidential Document Form [New]

Immunity for defamatory statements

Formal requirements of pleadings, obligations and sanctions
do not apply to discovery papers [New]

Joint and several liability revised—Fair Share Act [New]/

The Right to Know Act [New]/

Standard Right-To-Know Request Form [New]

Sample Right to Know letter /New/

Right to Know Law Appeal to Office of Open Records [New/

Procedure for Appealing a Final Determination of the
Pennsylvania Office of Open Records to Commonwealth
Court [New/

Right to Know Law Petition for Review [New]

Common defense agreement [New]

Common defense cost sharing agreement [New/

Joint defense and joint privilege agreement—Another form
[New]

Pre-complaint discovery—Professional liability actions [New]

Certificate of merit /[New/

Production of expert reports and other pre-trial procedures
in medical professional liability actions [New/

Defendant’s request to plaintiff for production of expert
reports [New]

Plaintiff’s request to defendant or additional defendant for
production of expert reports [New]

Defendant’s or additional defendant’s request to another
defendant or additional defendant for production of expert
reports [New]

vii



§1:19
§ 1:20
§1:21
§ 1:22

Discovery PrAcTICE

Discovery motions—State and local rules /[New/

Certificate of consultation /New/

Code of Civility [New]

Plaintiff’'s motion for leave to conduct discovery on the issue
of personal jurisdiction raised in defendant’s preliminary
objections /[New]

CHAPTER 2. EVIDENCE BEYOND THE
SCOPE OF DISCOVERY

§2:1
§ 2:2
§ 2:3
§2:4
§ 2:5
§ 2:7
§2:7.10

§ 2:8

§2:9
§ 2:10

§ 2:24.10

§ 2:25
§ 2:26
§ 2:27
§ 2:27.50
§ 2:28
§ 2:29
§ 2:30
§ 2:31

viii

Privileges—In general

Accountant-client privilege

Attorney-client privilege

Attorney-client privilege—Corporations

Attorney-client privilege—Work product doctrine

Attorney-client privilege—Crime-fraud exception

Attorney-Client Privilege—Subsequent Litigation Exception
[New]

Attorney-client privilege—Confidentiality: Use of cellular
and cordless telephones

Clergyman’s privilege

Spousal privilege [Retitled]

News reporter’s privilege

Physician-patient privilege

Medical records [New]

Psychiatrist-psychologist privilege

Confidential communications to school personnel

Privilege against self-incrimination

Sexual assault counselor privilege

Other privileges and exclusions—Trade secrets

Other privileges and exclusions—Mental health records

Other privileges and exclusions—Peer review protection act

Other privileges and exclusions—Accident reports and
investigations

Other privileges and exclusions—Confidential informer

Other privileges and exclusions—Self-critical analysis

Other privileges and exclusions—Personal assets of the
defendant

Other privileges and exclusions—Alcohol and drug abuse
records

Other privileges and exclusions—Deliberative process
privilege [New]

Confidential mediation communications and documents

Waiver of privilege

Privilege review form [New]

Privilege log—Another example [New]

Use of opponent’s expert testimony [New/

Non-Testifying Expert [New]

Non-Testifying Expert Retention Agreement /[New/

Non-Testifying Expert Retention Agreement—Another Form
[New]



TaBLE oF CONTENTS

CHAPTER 3. INTERROGATORIES
A. GENERAL DISCUSSION

§ 3:1 Interrogatories generally

§ 3:2 Discovery pertaining to insurance coverage

§ 3:3 Discovery pertaining to legal or factual contentions

§ 3:10 When may a party propound interrogatories

§ 3:13 Service and filing of propounded interrogatories

§ 3:15 Time within which to respond

§ 3:19 No continuing interrogatories

§ 3:25 Protective orders

§ 3:33 Certification /[New]

B. FORM INTERROGATORIES

§ 3:55 Interrogatories in personal injury action—Authorizations
§ 3:56 Interrogatories in death action

§ 3:58 Interrogatories in a libel/defamation action

§ 3:59 Contention interrogatories

§ 3:62 Interrogatories seeking information about expert witnesses
§ 3:63 Interrogatories in attachment (garnishee)

§ 3:63.10 Preliminary objections raising issues of fact to interrogato-
ries in attachment /[New/

§ 3:64 Supplemental interrogatories

§ 3:65 Interrogatories by defendant in toxic tort action /[New/

§ 3:66 Interrogatories—Designed to determine whether opposing
party is doing or transacting business within the Com-
monwealth of Pennsylvania—Form /[New/

§3:6 Interrogatories—Fraud and misrepresentation—Form /New/

§ 3:6 Interrogatories—By plaintiff, limited to issues raised by
defendant’s non pros petition /[New/

§3:6 Interrogatories by plaintiff—Product liability /New/

§ 3: 70 Interrogatories concerning electronically stored information
[Retitled]

§ 3:70.10 Interrogatories concerning electronically stored
information—Another form [Retitled]

§ 3:70.20 Interrogatories by plaintiff—Premises liability /[Retitled]

§ 3:70.30 Interrogatories in professional negligence action—To
engineer [Retitled]

§ 3:70.40 Interrogatories by plaintiff—Nursing home negligence [New]

§ 3:70.50 In}ﬁmﬁatories by defendant—Nursing home negligence

ew

§ 3:70.60 Interrogatories by Defendant—Employment, wrongful
termination /New]

§ 3:70.61 Interrogatories—By plaintiff—Pennsylvania Human Rela-
tions Act, 43 Pa. C.S.A. §§ 951, et seq. (age discrimina-
tion—hostile work environment) /New/

§ 3:70.62 Interrogatories—By defendant—Pennsylvania Human Rela-
tions Act, 43 Pa. C.S.A. § 951, et seq. (age discrimination—
hostile work environment) /New/

§ 3:70.70 Interrogatories by Plaintiff—Re affirmative defenses set
forth in defendant’s new matter /[New/

ix



Discovery PracTICE

§ 3:70.80 Interrogatories—Insurance coverage [New/

§ 3:70.81 Defendant’s interrogatories—Marcellus shale natural gas
case [New]

§ 3:70.82 Interrogatories—Social media information [New/

§ 3:70.83 Interrogatories by plaintiff—Libel action /[New]

§ 3:70.84 Interrogatories in a Shareholder’s Derivative Action /[New]

§ 3:70.85 Plaintiff’s interrogatories to contractor—Construction defects

[New]

C. FORM ANSWERS AND OBJECTIONS

§3:71 Answers and objections to interrogatories

§ 3:71.10 Answers and Objections—Another Form of Introductory
Language [New]

§3:72 Interrogatory answers—General objections [New/

§ 3:74 Plaintiff’s initial interrogatories in support of claim under

Uniform Voidable Transactions Act, 12 Pa. C.S.A. § 1501,
et seq. [New]

D. MOTIONS TO STRIKE OBJECTIONS AND TO
COMPEL ANSWERS

§ 3:81 In general

CHAPTER 4. TACTICAL CONSIDERATIONS
IN THE USE OF INTERROGATORIES IN
THE DISCOVERY PLAN

§ 4:1 Introduction

CHAPTER 5. PRODUCTION OF
DOCUMENTS AND THINGS AND ENTRY
FOR INSPECTION AND OTHER
PURPOSES

A. GENERAL DISCUSSION

§5:1 Production of documents and things—Generally

§5:4 “Possession, custody, or control” defined

§5:6 Who may obtain discovery through request for inspection

§5:7 Using requests for production in connection with cross-
parties or co-parties

§5:8 When may a party request production

§ 5:11 Contents of a request for production and related demands

§ 5:12 Specifying a reasonable time for the production

§ 5:13 Requiring an inspection at an earlier time by court order

§5:14 Specifying a reasonable place for the inspection

§ 5:15 Specifying the nature of requested activities other than
inspection and copying

§ 5:16 Service and filing of requests for production



TaBLE oF CONTENTS

§ 5:17 Responding to requests for production and related
activities—Generally

§5:18 Initial written response to a request for production:—
Generally

§ 5:19 Written statement of compliance with a request for
production without objection

§ 5:23 Time within which to respond to a request for production

§ 5:26 Proper objections to requests for production

§ 5:28 Inadvertent production of privileged documents

§ 5:28.10 “Claw-Back” provisions /[New/

§ 5:29 Using documents produced through discovery at trial—In
general

§ 5:32 Using documents produced through discovery at trial—
Business records (hearsay exception)

§ 5:32.50 Using documents produced through discovery at trial—Pub-
lic Records and Reports (Hearsay Exception) /New/

§ 5:33 Using documents produced through discovery at trial—
Hospital records (hearsay exception)

§5:34 Using things produced through discovery at trial—Chain of
custody

§ 5:35 Documents needed to determine business loss /[New/

§ 5:36 Discoverability of social media /[New/

§ 5:37 Electronically stored information /New/

§ 5:38 Certification /New/

B. REQUESTS FOR PRODUCTION OF

DOCUMENTS

§ 5:41 Definitions and instructions

§ 5:41.50 Request by defendant—Pennsylvania Human Relations Act,
43 Pa. C.S.A. § 951, et seq. (age discrimination—hostile
work environment) [New]

§ 5:42 Request in personal injury action

§ 5:43 Request to discover assets of party

§ 5:44 Request to discover business records

§ 5:45 Request to discover accountant’s records

§ 5:46 Request directed at contentions in the complaint

§ 5:47 Request to discover construction contractor’s records [New/

§ 5:48 Request for production of electronically stored information
[Retitled]

§ 5:48.50 Practice pointers /[New]

§ 5:49 Request by plaintiff (former employee): employment—Re-
strictive covenant [New]/

§ 5:49.05 Request by plaintiff—Pennsylvania Human Relations Act, 43
Pa. C.S.A. § 951, et seq. (age discrimination—hostile work
environment) [New/

§ 5:49.10 Request to insurance company—Coverage dispute /[New]

§ 5:49.11 Plaintiff's request—Marcellus shale natural gas case [New]

§ 5:49.12 Request for social media information /New/

§ 5:49.13 Plaintiff's requests to corporate defendant in support of

claim under Uniform Voidable Transactions Act, 12 Pa.
C.S.A. § 5101, et seq. and to pierce the corporate veil
[New]

xi



Discovery PrAcTICE

§ 5:50 Motion for order shortening time for production of
documents [New]

§ 5:50.10 Motion to Compel Discovery Responses and Production of
Documents [New]

C. RESPONSE AND OBJECTIONS TO REQUEST
FOR PRODUCTION OF DOCUMENTS

§ 5:51 Response and objections to request—Privileged information,
expansion of requirement to supplement responses

§ 5:51.10 Privilege Review Form [New]/

§ 5:51.20 Privilege Log—Another Example [New]

D. ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES

§ 5:61 In general
§ 5:62 Request for entry upon designated land

E. MOTION TO COMPEL RETURN OF
INADVERTENTLY PRODUCED DOCUMENTS

§ 5:71 Motion to compel return of inadvertently produced documents

F. FORMS RE NEW RULE 4009.1 ET SEQ.

§ 5:72 Notice of intent to obtain subpoena pursuant to Rule
4009.21 [Retitled]

§5:73 Objections to service of subpoena

§ 5:74 Certificate prerequisite to service of a subpoena pursuant to
Rule 4009.22 [Retitled]

§ 5:75 Subpoena to produce documents or things for discovery
pursuant to Rule 4009.22 /Retitled]

§ 5:76 Notice and certificate of compliance

§ 5:76.10 Motion for protective order and objections to subpoena duces
tecum—5th Amendment privilege [New]

§ 5:77 Notice re entry upon property of nonparty pursuant to Rule
4009.33 [Retitled]

G. FORMS RE: THE PRESERVATION OF
DOCUMENTS

§ 5:78 Document Retention Letter to Client /[New]

§ 5:79.10 Memorandum to Employees re Preservation of Documents
[New]

§ 5:79.20 Instructions for document preservation /New]

§ 5:79.30 Notice of completion /[New]

H. FORMS RE: APPOINTMENT OF A DISCOVERY
MASTER /[New]

§ 5:80 Motion to compel and for appointment of a special master
[New]
§ 5:81 Order appointing special master /New/

Xii



TaBLE oF CONTENTS

§ 5:82 M?]t\i]on]to Reallocate Special Master’s Costs and for Sanctions
ew

CHAPTER 6. PHYSICAL AND MENTAL
EXAMINATION OF PERSONS

A. GENERAL DISCUSSION

§ 6:1 Physical and mental examination of persons generally

§6:2 Who may be examined

§ 6:3 When are examinations proper

§ 6:4 Who may conduct an examination

§ 6:8 Attendance by examinee’s representative at examination

§ 6:16 Deposition of a Defendant Doctor [New]

§ 6:17 Discovery of financial records—Expert medical witness [New/

§ 6:18 Certification /New]

B. FORMS

§ 6:21 Motion for physical examination

§ 6:24 Petition for independent medical examination

§ 6:25 Answer to petition for independent medical examination

§ 6:26 Motion in limine pursuant to Pa.R.Civ.P. 207.1 and Pa.R.E. 702
to exclude expert testimony and reports /[New]

§ 6:27 Motion to Reconvene Deposition, Disqualify Defense Counsel,

and for Sanctions Pursuant to Pa. R.C.P. 4019(b) /New/
CHAPTER 7. DEPOSITIONS
A. GENERAL DISCUSSION

§ 7:1 Depositions generally

§ 7:3 Contents of deposition notices

§ 7.5 Subpoenas

§ 7.7 Serving deposition notices

§ 7:10 Designated witness

§ 7:13 Protective orders

§ 7:14 Deposition by written interrogatories

§ 7:15 Certification /[New]

§ 7:16 Deposition of a Defendant Doctor /[New/

§§ 7:17 to 7:20 [Reserved]

B. FORMS

§ 7:37 Notice of deposition—To defendants—To aid in drafting
complaint

CHAPTER 8. VIDEOTAPE DEPOSITIONS

§8:1 Videotape depositions generally

§ 8:1.50 Guidelines for Remote Video Depositions and Examinations
for Discovery [New]

§ 8:3 Limiting videotape depositions

xiii



Discovery PrAcTICE

§ 8:13  Practice pointers

CHAPTER 9. DEPOSITION PROCEDURES

§ 9:0.50 Witness preparation—Coaching [New/
§9:12  Discovery of witness preparation materials
§ 9:18 Requests for recess

§ 9:23  The scope of changes

CHAPTER 10. DEPOSITION OBJECTIONS

§ 10:2 The federal decisions
§ 10:3 Acri v. Golden Triangle Management Acceptance Company
§ 10:9 Objecting to the form of any question or answer

CHAPTER 11. FOREIGN DISCOVERY

A. DISCOVERY IN OTHER STATES FOR USE IN
PENNSYLVANIA

§ 11:3 The use of commissions and letters rogatory
§ 11:4 A random sampling of laws governing Pennsylvania depositions
in other states

C. DISCOVERY IN OTHER FOREIGN COUNTRIES

§ 11:28 Application of the Hague Convention requirements under
united states law

D. DISCOVERY IN PENNSYLVANIA FOR USE IN
ANOTHER STATE OR COUNTRY
§ 11:51 Discovery in Pennsylvania for use in proceedings pending in

another state or country—In general
§ 11:52 Federal assistance to foreign courts

CHAPTER 12. USE OF DEPOSITIONS AT
TRIAL

A. GENERAL DISCUSSION

§ 12:1  Rules governing the use of depositions at trial—Generally
§ 12:2 Rules of procedure

§ 12:4 Use of adverse party’s deposition at trial

§ 12:5 Use of unavailable witness’s deposition at trial

§ 12:16 Cross-designations

§ 12:17 Other uses at trial /[New/

B. FORMS

§ 12:30 Motion In Limine for Admission of Deposition Testimony
[New]

Xiv



TaBLE oF CONTENTS

CHAPTER 13. REQUESTS FOR ADMISSION

A. GENERAL DISCUSSION

§ 13:1 Requests for admission—Generally

§ 13:9  Service and filing of requests for admission

§ 13:11 Time within which to respond

§ 13:13 Amending or withdrawing an admission

§ 13:27 Objecting to the use of requests for admission at trial
§ 13:28 Certification /New]

CHAPTER 14. PROTECTIVE ORDERS
A. GENERAL DISCUSSION

§ 14:1 Introductory comment
§ 14:2 Trade secrets

B. FORMS

§ 14:12 Motion for protective order—In connection with a
deposition—Another form

§ 14:14.50 Motion to modify protective order /New/

§ 14:18 Confidentiality stipulation

§ 14:19 Certification /[New/

CHAPTER 15. SANCTIONS
A. GENERAL DISCUSSION

§ 15:1 Introductory comment

§ 15:3  Factors to be considered by the court
§ 15:6 Evidence sanctions

§ 15:8 Monetary sanctions

§ 15:10 Destruction of evidence

§ 15:11 Certification [New]

B. FORMS
§ 15:30 Recent decisions [New/

CHAPTER 16. CASE MANAGEMENT
ORDERS

A. GENERAL DISCUSSION

§ 16:1 Case management orders—Generally
§ 16:3 Coordination of actions in different counties /[New]/

XV



Discovery PrAcTICE

B. FORMS

§ 16:10 Motion for stay of discovery and protective order—Parallel
civil and criminal proceedings /[New]

§ 16:12 Privileged documents log

§ 16:14 Motion to order coordination of action and to stay proceedings
pursuant to Pa.R.Civ.P. 213.1 [New]

§ 16:15 Order coordinating depositions /[New/

§ 16:16 Motion for stay of discovery pending settlement negotiations
and for confidentiality order /[New]

§ 16:17 Suggested protocol for discovery of Electronically Stored Infor-
mation (“ESI”) [New]

CHAPTER 17. DISCOVERY IN AID OF
EXECUTION

A. GENERAL DISCUSSION

§ 17:1 Discovery rules

B. FORMS

§ 17:12.10 Interrogatories for discovery of assets in aid of
execution—Individual—Another form /New]
§ 17:12.20 Interrogatories for discovery of assets—Another form /[New]

CHAPTER 18. DISCOVERY IN DOMESTIC
RELATIONS CASES

8:1 Introductory comment

8:2  Scope of discovery

8:4 Vocational interrogatories

8:7 Production of documents and things, entry for inspection and
other purposes

8:10 Depositions

18:15 Physical and mental examination of persons

§ 18:21 Motion for sanctions

§ 18:22 Ol}(}i\efzr o]f court to attend and produce records—Support action

ew
§ 18:23 Order of court to attend and produce records—Modification
hearing [New]

CHAPTER 19. SELECTED ETHICAL ISSUES
RELATED TO DISCOVERY

Ex parte contact with current employees of an adverse party
Defense counsel’s ex parte contacts with plaintiff's treating
physician
50 When clients won'’t listen to your advice [New]
Compensating the witness for preparation time [New/
Facebook /[New]
The Internet /[New/
Post-Trial Discovery With Respect to the Jury [New]

=
HR RO oW

0N L LR O LR Pockvoc)
NelNeojN el eope] © ©
N = O

—



TaBLE oF CONTENTS

CHAPTER 20. PRETRIAL DISCOVERY AND
INSPECTION IN CRIMINAL CASES

A. DISCLOSURE BY COMMONWEALTH

§ 20:1 Introductory comment

§ 20:2 Request for bill of particulars

§ 20:3  Motion for bill of particulars or other appropriate relief

§ 20:4 Informal defense request for discovery

§ 20:7 Motion for disclosure, discovery, inspection and production

§ 20:8 Motion for disclosure and discovery—Capital case

§ 20:9 Petition for production of juvenile record of prosecution
witness

§ 20:11 Internal police department disciplinary files

§ 20:12 Motion for sanctions for violation of duty to disclose

§ 20:13 Investigating Grand Jury [New]

B. DISCLOSURE BY DEFENDANT

§ 20:21 Introductory comment
§ 20:22 Notice of alibi defense
§ 20:23 Notice of insanity defense

CHAPTER 21. DISCOVERY IN THE
MILITARY JUSTICE SYSTEM

§ 21:1 Military criminal practice—In general

§ 21:3 Mandatory disclosure by the prosecution

§ 21:5 Disclosure upon defense request

§ 21:7 The regulation of discovery by the military judge and remedies
for nondisclosure

§ 21:8 Military records /[New/

CHAPTER 22. DATABASES AND DISCOVERY

§ 22:1 Introductory comment
§ 22:3 The Internet

CHAPTER 23. APPEALS

§ 23:1 Introduction
§ 23:3 Discovery orders appealable under the collateral order doctrine

CHAPTER 24. DISCOVERY IN
ARBITRATION [New]

§ 24:1 Introductory Comment [New]

§ 24:2 Statutory, Common Law and Judicial Arbitration [New]

§ 24:3 Di[scove]ry in Statutory, Common Law and Judicial Arbitrations
New

§ 24:4 Federal Arbitration Proceedings [New]

§ 24:5 American Arbitration Association [New/

§ 24:6 Revised Uniform Arbitration Act /[New]

xvii



Discovery PrAcTICE

§ 24:7 Suggested Contract Language [New/
Table of Laws and Rules
Table of Cases

Index

XVviii



