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ANNOTATED PATENT ACT
Bruce Stratton

Release No. 4, September 2026

This publication examines the provisions of Canada’s Patent Act to explain the
history, purpose and importance of each provision within the broader scheme of
the legislation as a whole. Each section of the Act is examined and the following
information included: the current section is reproduced in full; related sections
and related rules are gathered for ease of reference, a legislative history of the
provision is discussed as it relates to the development of the law of patents as a
whole, and upon the specific issues dealt with by the provision, and commen-
tary upon the section (and its subsections) is provided in terms of the purpose
and function of the section within the context of the act as a whole, specific is-
sues in respect of both the obtaining and enforcement of patent rights, and rel-
evant, specific facts of case law are summarized.

What’s New in this Update:

This release features updates to Chapter 2—Interpretation, Appendix M—
Patent Cooperation Treaty and Appendix WP—Words and Phrases Judicially
Considered have also been updated in this release.
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Chapter 2—Interpretation—§ 2:8. Section 2: “Certificate of Sup-
plementary Protection”—Commentary—The following section has
been added in this release:

“certificate of supplementary protection means a certificate issued by the Minister of
Health under section 113”
To comply with Canada’s obligations under the Canada-European Union Comprehensive Economic
and Trade Agreement (CETA), Canada committed to provide up to two years of sui generis
tion past the expiry date of the patent for certain pharmaceutical products protected by eligible
patents. These rights flow from the Certificate of Supplementary Protection which was created by
amendments to the Patent Act which came into force on September 21, 2017 (see
Union Comprehensive Economic and Trade Agreement Implementation Act S.C. 2017, c. 6). The
Certificate is issued in respect of an eligible medicinal ingredient or combination of medicinal
ingredients and an eligible patent. The extension of time is related to the length of time that the
pharmaceutical product was being considered for approval by Health Canada and is determined as
follows: subtracting the patent filing date from the NOC issuance date, minus 5 years, to a
maximum of two years.
Although the intention of the sui generis right under a Certificate is to effectively extend the rights
available under an issued patent which has expired, the right is tied to the Certificate and not to
the patent which has expired. For this reason, there are significant amendments to the Patent Act
to provide for similar exclusive rights under the Certificate (one notable variance is that the Certif-
icate does not include certain exclusive rights where there is export of the product from Canada).
The amendments to the Patent Act which brought the Certificate of Supplementary Protection into
Canadian law set out a series of requirements, rights and procedural aspects. The Certificate itself
is subject to ss. 113-117 of the

Chapter 2. Interpretation—§ 2:27. Section 2: “Holder”—Com
The following section has been added in this release:

“holder means, with respect to a certificate of supplementary protection, the person for
the time being that is entitled to the benefit of the certificate”
This definition relates to the amendments to the Patent Act made so as to conform to the Canada-
European Union Comprehensive Economic and Trade Agreement (CETA) which brought in the Cer-
tificate of Supplementary Protection (see s. 2 definition, and Canada-European Union Comprehen-
sive Economic and Trade Agreement Implementation Act, S.C. 2017, c. 6). The holder of a Certificate
of Supplementary Protection is broadly analogous to a patentee. The amendments to the Patent Act
which brought the Certificate of Supplementary Protection into Canadian law – which are this ap-
plicable to the “holder” of the Certificate - set out a series of requirements, rights and procedural
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ProView Developments

Your ProView edition of this product now has a new, modified layout:

The opening page is now the title page of the book as you would see in
the print work

As with the print product, the front matter is in a different order than
previously displayed

The Table of Cases and Index are now in PDF with no searching an

The Table of Contents now has internal links to every chapter and sec-
tion of the book within ProView

Images are generally greyscale and size is now adjustable

Footnote text only appears in ProView-generated PDFs of entire sec-
tions and pages
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