Table of Contents
CHAPTER 1. BAIL

§1:1
§ 1:2
§ 1:3
§1:4
§ 1:5
§ 1:6
§ 1:7
§ 1:8
§ 1:9
§ 1:10
§ 1:11
§ 1:12
§1:13

§1:14
§1:15
§ 1:16
§ 1:17
§ 1:18
§ 1:19
§ 1:20
§1:21
§ 1:22
§1:23
§1:24
§ 1:25

General Principles

—The Ladder Principle

Disclosure

Release on Consent

Bonds

Evidence

The Presumption of Innocence

The Primary Ground

The Secondary Ground

Tertiary Ground for Bail

—Separate and Distinct Ground of Detention

—Applicable to all Cases

—Cumulative Effect and Weight of Enumerated
Factor

Sureties

GPS/Electronic Monitoring

Bail Review

—COVID-19

Bail Revocation

—Section 524 Estreatment

Estreatment

Aboriginal Persons

Youths

Jurisdiction of Preliminary Hearing Judge

Bail Pending Appeal

Section 525 Reviews

CHAPTER 2. OFFENCES
I. GENERAL PRINCIPLES

§2:1
§ 2:2
§ 2:3
§ 2:4
§ 2:5
§ 2:6
§ 2:7

Kienapple

Included Offences

Party Liability—Governing Principles
—Section 21(1)(a)

—Section 21(1)(b)-(c)

—Section 21(2)

—Section 23(1)

vii




Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

§ 2:8 —Firearms Offences

§2:9  Counselling—Predicate Offence not Committed
§ 2:10 —Predicate Offence Committed

§ 2:11 Continuing Offences

§ 2:12 Single Transaction Rule

§ 2:13 Possession Offences

II. CONTEMPT OF COURT (S. 22)

§ 2:14 Introduction
§ 2:15 Conduct of Lawyer as Contempt
§ 2:16  Terrorist Offences (s. 83)

III. FIREARMS AND WEAPONS

§ 2:17 Introduction

§ 2:18 Possession of a Weapon for a Purpose Dangerous (s.
88)
§ 2:19 Possession of a Firearm while Prohibited (s. 117.01)

IV. PUBLIC TRUST
§ 2:20 Breach of Public Trust (s. 122)

V. RESIST OR OBSTRUCT POLICE

§ 2:21 In General
§ 2:22  Obstructing Police

VI. PERJURY AND BREACHES

§ 2:23  Perjury (s. 131(1))
§ 2:24 Breaches/Failures (s. 145)—Mens Rea
§ 2:25 —Specific Failures

VII. POSSESSION

§ 2:26  Possession Offences
§ 2:27 —Possession of a Firearm in a Conveyance

VIII. VOYEURISM
§ 2:28 In General

IX. CHILD PORNOGRAPHY AND INTERNET
LURING

§ 2:29  Child Pornography (s. 163.1)—Definition

viii



TaBLE oF CONTENTS

§ 2:30 —Possession

§ 2:31 —The Mens Rea of the Offence

§ 2:32  Child Pornography (s. 163.1(2))—Making Child
Pornography

§ 2:33 Internet Luring (s. 172.1)

§ 2:34 Agreement for Sexual Offence Against Child (s.
172.2)

§ 2:35 Causing a Disturbance (s. 175)

X. CHEATING AT PLAY
§ 2:36 In General

XI. NEGLIGENCE

§ 2:37 Failure to Provide Necessaries of Life (s. 215)
§ 2:38 Criminal Negligence (s. 219)

XII. MURDER AND ATTEMPED MURDER

A. MURDER

§ 2:39 First Degree Murder

§ 2:40 Causation

§ 2:41 Party Liability and Homicide

§ 2:42  Constructive Murder—Predicate Offence—Unlawful

Confinement
§ 2:43 — —Sexual Assault
§ 2:44 — —Criminal Harassment

§ 2:45 —Causal and Temporal Link
§ 2:46 —Substantial Cause

B. ATTEMPTED MURDER
§ 2:47 In General

XIII. ADMINISTERING A NOXIOUS SUBSTANCE
(S. 245)

§ 2:48 In General

XIV. OFFENCES RELATING TO CONVEYANCES
A. DANGEROUS OPERATION (S. 249)

§ 2:49 In General

B. IMPAIRED DRIVING (S. 320.14(A))
§ 2:50 Mens Rea

ix



§ 2:51
§ 2:52
§ 2:53
§ 2:54
§ 2:55
§ 2:56
§ 2:57
§ 2:58
§ 2:59
§ 2:60
§ 2:61

C.

§ 2:62
§ 2:63
§ 2:64
§ 2:65
§ 2:66
§ 2:67
§ 2:68

D.

§ 2:69
§ 2:70

E.

§ 2:71
§ 2:72
§2:73
§ 2:74
§ 2:75
§ 2:76

F.

§ 2:77

Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

Actus Reus

Impairment—Definition of Impairment
—Cause of Impairment

—Proof of Impairment
—Contemporaneous Inferences

Care or Control—Governing Principles
—Presumption

—De Facto Care or Control

Operates

Motor Vehicle

Kienapple

80 PLUS (S. 320.14(B))

Breath Samples
Certificates

Presumption of Identity
—As Soon As Practicable
—Presumption of Accuracy
Bolus Drinking

Evidence to the Contrary

DRUG IMPAIRED (S. 320.14(A))

Mens Rea
Evidence of Impairment by Drug

FAILURES AND REFUSALS (S. 320.15)

Introduction

Failure

—Approved Screening Device Failures
Refusal

—Approved Screening Device Refusals
Reasonable Excuse

FLIGHT FROM PEACE OFFICER

In General

XV. HARRASMENT AND THREATS

§ 2:78
§ 2:79
§ 2:80

Criminal Harassment (s. 264)
Repeatedly Communicate (s. 264(2)(b))
Uttering Threats (s. 264.1)

XVI. ASSAULT

§ 2:81

X

Assault (s. 266)



TaBLE oF CONTENTS

§ 2:82  Assault with a Weapon (s. 267(a))

§ 2:83 Assault Causing Bodily Harm (s. 267)
§ 2:84 Aggravated Assault (s. 268)

§ 2:85  Assault Peace Officer (s. 270)

§ 2:86 Sexual Assault (s. 271)

§ 2:87 —Transmission of HIV

§ 2:88 —Sexual Assault Causing Bodily Harm

XVII. KIDNAPPING AND HUMAN TRAFFICKING

§ 2:89 Kidnapping (s. 279)
§ 2:90 Human Trafficking (s. 279.011)
§2:91 Libel (s. 300)

XVIII. BREAK AND ENTER (S. 348)

§ 2:92 General Principles

§ 2:93 Presumption

§ 2:94 Elements

§ 2:95 Included Offences

§ 2:96 Harassing Communications (s. 372(3))

§ 2:97 Unlawfully in a Dwelling House (s. 349)

XIX. FORGERY AND FRAUD

§2:98  Forgery (s. 366)

§ 2:99 Fraud (s. 380)—Elements

§ 2:100 —Mens Rea

§ 2:101 —Relationship Between the Accused and the
Victim

XX. CONSPIRACY AND CRIMINAL
ORGANIZATION

§ 2:102 Conspiracy (s. 465)
§ 2:103 Criminal Organization (s. 467.1(1))

XXI. CONTEMPT
§ 2:104 In General

XXII. WILLFULLY PROMOTING HATE (S. 319)
§ 2:105 In General

XXIII. INTIMIDATING JUSTICE SYSTEM
PARTICIPANT (S. 423.1)

§ 2:106 In General

xi




Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

XXIV. MISCHIEF (S. 430)
§ 2:107 In General

CHAPTER 3. DEFENCES

I. GOVERNING PRINCIPLES

§ 3:1 Evidentiary Burden
§ 3:2  Thin Skull Principle
§ 3:3  Air of Reality

§ 3:4 De Minimis

§ 3:5 Mistake of Law

II. COGNITIVE DEFENCES AND DIMINISHED
CAPACITY

§ 3:6 Cognitive Defences—Automatism

§ 3:7 —Not Criminally Responsible by way of Mental
Disorder

§ 3:8 Diminished Capacity

III. EXCUSE, EXEMPTION AND EXCEPTION
§ 3:9 In General

IV. CORRECTIVE FORCE
§ 3:10 In General

V. ALIBI

§ 3:11 Introduction
§ 3:12 Fabricated Alibis

VI. CONSENT

§ 3:13 Bodily Harm

§ 3:14 Implied Consent in Sports (Hockey Fights)
§ 3:15 Honest but Mistaken Belief in Consent

§ 3:16 Sado-Masochistic Sex

VII. OTHER DEFENCES

§ 3:17 Duress

§ 3:18 Entrapment
§ 3:19 Necessity

§ 3:20 Provocation

xii



TaBLE oF CONTENTS

§ 3:21  Self-Defence

§ 3:22 Mistake of Age

§ 3:23 Defence to Child Pornography Charge
§ 3:24  Scopelliti Evidence

CHAPTER 4. TRIALS

I. ELECTIONS AND LANGUAGE SELECTION

§4:1 Language Election

§ 4:2 Hybrid Offences

§ 4:3 Timing of Election

§ 4:4 Re-Election

§ 4:5 Application for Judge Alone Election

II. GUILTY PLEAS

§ 4:6 Introduction

§ 4:7 Withdrawal of a Guilty Plea

§ 4:8 Plea of No Contest

§4:9 Plea of Autrefois Acquit or Autrefois Convict

III. PRELIMINARY HEARINGS
§4:10 Purpose

§ 4:11  Jurisdiction

§ 4:12 Test for Committal

§ 4:13 Evidence

§ 4:14 —Direct Evidence

§ 4:15 —Circumstantial Evidence

§ 4:16 —Identification Evidence

§ 4:17 Limits on Cross-Examination at Preliminary
Inquiry

IV. INFORMATION AND INDICTMENT

§ 4:18 Timing

§4:19 Amendments

§ 4:20 Particulars

§ 4:21 Direct Indictment

§ 4:22  Staying of Proceedings and Re-Laying Information

V. ISSUE ESTOPPEL
§ 4:23 In General

VI. LANGUAGE OF PROCEEDINGS
§ 4:24 In General

xiii




Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

VII. ABSCONDING ACCUSED
§ 4:25 In General

VIII. ATTENDANCE OF WITNESSES

§ 4:26  Issuance of Subpoena

§ 4:27 —Compellability of Crown
§ 4:28 Quashing Subpoena

§ 4:29 Witness Warrants

IX. NON-EVIDENTIARY MOTIONS

§ 4:30 Intervenor Status

§ 4:31 Accused’s Position in the Courtroom
§4:32 Adjournments

§ 4:33 Recusal of Crown

§ 4:34 Conflict of Interest & Removal of Counsel—
General Principles

§ 4:35 —Duties of Confidentiality and Loyalty

§ 4:36 —Remedy for Conflict of Interest

§ 4:37 Severance—Severance of Counts

§ 4:38 —Section 589

§ 4:39 —Severance of Accused

§ 4:40 —dJoinder of Offences

§ 4:41 Rowbotham Applications
§ 4:42 Fisher Applications

§ 4:43 Testimonial Aids

§4:44 —Support Dogs

§ 4:45 —Section 486.3 Counsel

§ 4:46 Third Party Records—Governing Principles

§ 4:47 —Procedure

§ 4:48 —The Application—Evidentiary Foundation

§ 4:49 — —Likely Relevance

§ 4:50 — —Salutary & Deleterious Effects

§ 4:51 —Types of Records—Children’s Aid Society
Records

§ 4:52 — —Counselling & Psychiatric Records

§ 4:53 — —Diaries

§ 4:54 — —Education Records

§ 4:55 — —Police Disciplinary Records (McNeil)

§ 4:56 — —Police Occurrence Reports

§ 4:57 —Records in the Possession of the Defence

§ 4:58 Privilege—General Principles

§ 4:59 —Litigation Privilege

§ 4:60 —Settlement Privilege

Xiv



TaBLE oF CONTENTS

§ 4:61 —Solicitor-Client Privilege
§ 4:62 —Spousal Privilege

§ 4:63 Publication Bans

§ 4:64 —Section 486.5

§ 4:64.50 —Section 648

X. JURIES

§ 4:65 Introduction

§ 4:66 Jury Vetting

§ 4:67 Challenge for Cause

§ 4:68 Outside Influences

§4:69 Jury Unanimity

§ 4:70 Pre-Charge Conference

§ 4:71  Jury Charge

§ 4:72 Deliberation Aids

§ 4:73 Jury Sequestration

§ 4:74 Jury Questions—Governing Principles
§ 4:75 —Requests for Transcripts
§4:76 Jury Exhortation

§ 4:77 Verdict

§ 4:78 Impact of Jury Findings

§4:79 Opening Address

§ 4:80 Jury Posing Question to Witness
§ 4:81 Alternate and Additional Jurors
§ 4:82 Corrective Instructions

§ 4:83 Jury Inquiry

§ 4:84 Specific Charges

XI. QUESTIONING WITNESSES
§ 4:85 Examination In-Chief

§ 4:86 —Prior Consistent Statement

§ 4:87 —Present Memory Refreshed

§ 4:88 —Past Recollection Recorded

§ 4:89 —Adoption

§ 4:90 —Section 9(1) of the Canada Evidence Act
§4:91 —Section 9(2) of the Canada Evidence Act
§ 4:92 Cross-Examination

§ 4:93 —Cross of Accused

§ 4:94 —Cross of Affiant

§ 4:95 —Cross of a Witness on Criminal Record
§ 4:96 —Cross of a Witness Using Police Notes

§ 4:97 Re-Examination
§ 4:98 Informant Privilege

XV



Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

§ 4:99 Defence Witnesses
§ 4:100 Unresponsive Child Witnesses

XII. OBJECTIONS

§ 4:101 Questions to Accused About Disclosure

§ 4:102 Questioning Witness About Veracity of Others
§4:103 Misstatements of Evidence

§ 4:104 Repetitive or Abusive Questioning

§ 4:104.50 Reply Evidence

XIII. RE-OPENING CASE
§ 4:105 In General

XIV. SURREBUTTAL
§ 4:106 In General

XV. JURISDICTION OF THE COURT

§ 4:107 Inherent Jurisdiction

§ 4:108 Judge and Jury Trial

§ 4:109 Functus Officio

§ 4:110 Judge Unable to Continue

§ 4:111  Extraterritorial Jurisdiction
§ 4:112 Youth Offenders

XVI. EXTRAORDINARY REMEDIES

§ 4:113 Certiorari

§ 4:114 —Usurping Role of the Trier of Fact

§ 4:115 —Weighing of Competing Inferences

§4:116 —Considering Evidence in Isolation

§ 4:117 —Not Considering the Whole of the Evidence
§ 4:118 Mandamus

§ 4:119  Prohibition

§ 4:120 Habeas Corpus

XVII. FITNESS TO STAND TRIAL
§ 4:121 In General

XVIII. MISTRIALS
§ 4:122  Section 653.1

xvi



TaBLE oF CONTENTS

CHAPTER 5. EVIDENCE
I. GOVERNING PRINCIPLES

§5:1
§ 5:2
§ 5:3
§ 5:4
§ 5:5
§ 5:6
§ 5:7
§ 5:8
§5:9
§ 5:10
§ 5:11
§ 5:12
§ 5:13

Relevance

Burden of Proof

Willful Blindness

Common Sense Inference
Intoxication

Judicial Notice

Multi-Count Information

Res Judicata and Issue Estoppel
Limited Application Principles—Causation
—Possession

Statutory Interpretation
Corroborative Evidence

Stare Decisis

II. ASSESSING EVIDENCE

§5:14
§ 5:15
§ 5:16
§ 5:17
§ 5:18
§5:19
§ 5:20
§ 5:21
§ 5:22

Testimony or Silence of the Accused
Credibility

—Child Witness

—Officer’s Notes

—Domestic Violence

—Absence of Motive to Fabricate
Collateral Facts

Rule in Browne v. Dunn

Vetrovec Caution

III. CLASSES OF EVIDENCE
A. DOCUMENTARY EVIDENCE

§ 5:23
§ 5:24
§ 5:25
§ 5:26
§ 5:27
§ 5:28

B.

§ 5:29
§ 5:30
§ 5:31

Introduction

Notice of Intent

Reasonable Notice

Admissibility of Court Documents

Exemplified vs. Certified Copies of Court Documents
Certificates

EXPERT EVIDENCE

Governing Principles
Accident Reconstruction
Bloodstain Pattern Analysis

xvii




§ 5:32
§ 5:33
§ 5:34
§ 5:35

§ 5:36
§ 5:37
§ 5:38
§ 5:39
§ 5:40
§ 5:41
§ 5:42
§ 5:43
§ 5:44
§ 5:45
§ 5:46
§ 5:47
§ 5:48
§ 5:49

§ 5:50
§ 5:51

§ 5:52
§ 5:53
§ 5:54
§ 5:55
§ 5:56
§ 5:57
§ 5:58
§ 5:59

§ 5:60
§ 5:61
§ 5:62
§ 5:63
§ 5:64
§ 5:65

xviii

Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

Dog Tracking

Interpreting Slang

Operation of Internet Services
Recovered Memories

HEARSAY

Governing Principles
—Necessity

—Reliability

Specific Circumstances—911 Call
—Utterances of Accused

— —Party Admissions

— — —Adoptive Admissions
—Co-Conspirators Exception
—Deceased Officer’s Notes
—Guilty Plea
—Investigative Hearsay
—Accomplice Hearsay
—Transcript of Proceedings

—Section 36(1) Mutual Legal Assistance in Criminal
Matters Act

—Declarations Against Interest
Child’s Videotaped Statement

IDENTIFICATION EVIDENCE

Introduction

In-Dock Identification
Photo Line-Ups
Recognition Evidence
Use of Videos or Stills
Fingerprints

DNA

Trace Evidence

UTTERANCES OF ACCUSED

1. Voluntariness of Utterances

The Rule

Persons in Authority

Completeness of Record

Oppression

Threats, Promises and Inducements
Police Trickery



TaBLE oF CONTENTS

§ 5:66  Operating Mind

§ 5:67 Tainting

§ 5:68 Spontaneous Utterances
§ 5:69 Status of Declarant

2. Mr. Big Investigations
§5:70 In General

3. Editing
§ 5:71 In General

4. Protected Statements
§ 5:72 In General

F. OTHER CLASSES OF EVIDENCE

§ 5:73 Experiments (Re-Enactments)

§ 5:74 Photos of Deceased—Photos of Deceased While Alive
§ 5:75 —Photos of Deceased Post-Mortem

§ 5:76 Admissions

§ 5:77 Cell Phone Evidence

§ 5:78 Demonstrative or Illustrative Evidence

§ 5:79 Circumstantial Evidence

§ 5:80 Motive

IV. EVIDENTIARY MOTIONS
§ 5:81 Corbett Application

§ 5:82 Complainant Corbett Application

§ 5:83 Other Discreditable Conduct

§ 5:84 —Linkage

§ 5:85 —Relevance and Materiality

§ 5:86 —Probative Value

§ 5:87 — —Similar Fact Evidence

§ 5:88 — —Group Offences

§ 5:89 — —Domestic Violence

§ 5:90 — —Assessing Truthfulness of Accused’s
Statement

§5:91 —Prejudicial Effect

§ 5:92 Third Party Suspect
§5:9250 Summary Dismissal

V. POST-OFFENCE CONDUCT

§5:93 In General
§ 5:94 Section 715

Xix



Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN
§ 5:95 Section 715.1

§5:96 —Adoption
§ 5:97 —Reasonable Time

VI. COURTROOM DEMONSTRATIONS
§ 5:98 In General

VII. OTHER SEXUAL ACTIVITY

§ 5:99 Section 276—Purpose of Section 276
§ 5:100 —Procedure of Section 276 Applications
§ 5:101 —Application of Section 276

§ 5:101.50 Kinamore Applications

VIII. RECORDS APPLICATIONS
§ 5:102 Section 278.92

CHAPTER 6. CHARTER

I. GOVERNING PRINCIPLES

§ 6:1 Introduction

§6:2 Waiver

§ 6:3 Notice

§ 6:4 —Notice of Constitutional Question
§ 6:5 Constitutional Jurisdiction

§ 6:6  Vukelich Hearings

§ 6:7 General Principles

II. SECTION 7

§ 6:8 Introduction

§6:9 Crown Discretion

§ 6:10 Criminal Proceeding to Enforce Civil Debt
§ 6:11 Disclosure—Governing Principles

§6:12 —Specific Requests—Over 80 Disclosure
§ 6:13 — —Radar

§6:14 — —Expert Witnesses

§ 6:15 —Alleged Breaches

§ 6:16 Use of Force—Governing Principles

§ 6:17 —Specific Force Options

§ 6:18 —Remedy

§ 6:19 Lost Evidence

§ 6:20 —Videotape from Cellblock/Breath Room
§6:21 Compelled Statements

XX



TaABLE oF CONTENTS

§ 6:22 —Statutory Compulsion
§ 6:23 —Procedural Compulsion
§ 6:24 Fair Trial Rights

III. SECTION 8
A. SECTION 8 FRAMEWORK
§ 6:25 In General

B. STATE AGENTS
§ 6:26 In General

C. REASONABLE EXPECTATION OF PRIVACY

§ 6:27 Introduction

§ 6:28 Reasonable Expectation of Privacy: Common
Areas

§ 6:29 Reasonable Expectation of Privacy: Invited Guest

§ 6:30 Reasonable Expectation of Privacy: Jail Cells

§ 6:31 Reasonable Expectation of Privacy: Computers

§6:31.50 Reasonable Expectation of Privacy: Text
Messages

D. ABANDONMENT
§ 6:32 In General

E. COMMON LAW EXCEPTIONS

§ 6:33 Consent

§ 6:34 Implied Invitation to Knock
§ 6:35 Safety Searches

§ 6:36 Investigative Detention

§ 6:37 Drug-Detection Dogs

§ 6:38 Search Incident to Arrest—General
§6:39 —Person

§ 6:40 —Motor Vehicle

§ 6:41 —Cell Phones

§ 6:42 —Penile Swabs

§ 6:43 Plain View Doctrine

§ 6:44 911 Calls

§ 6:45 Exigent Circumstances

F. REASONABLENESS OF EXECUTION
§ 6:46  General Principles

xX1



§ 6:47

§ 6:48
§ 6:49

§ 6:50
§ 6:51
§ 6:52

§ 6:53
§ 6:54
§ 6:55
§ 6:56
§ 6:57

§ 6:58
§ 6:59
§ 6:60
§ 6:61
§ 6:62
§ 6:63
§ 6:64
§ 6:65

§ 6:66
§ 6:67

§ 6:68
§ 6:69
§6:70

§6:71

xxii

Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

Dynamic Entries

PRODUCTION ORDERS

Introduction
Dangerous Offenders

SECTION 320 OFFENCES

Reasonable Suspicion
—Residual Mouth Alcohol

Reasonable & Probable Grounds—Governing
Principles

—Approved Screening Device
—Authority to Make Breath Demand
—Form of the Breath Demand
—Timing of the Breath Demand
—Authority to Obtain Sample

WARRANTS

Unsealing

Challenging Warrants
Cross-Examination of Informant
Disclosure

Conditions Imposed—Live Monitoring
Journalist Privilege

Examination of Seized Items

Time of Execution

TELEWARRANTS

Introduction
Inventory Searches of Motor Vehicles

WIRETAPS

Step Six
Investigative Necessity
Charter Compliant Standard

REPORT TO JUSTICE

In General



TaBLE oF CONTENTS

IV. SECTION 9
A. DETENTION
§ 6:72 In General

B. TYPE OF DETENTION

§ 6:73 Investigative Detention
§ 6:74 Post-Offence Detention
§ 6:75 Traffic Stops

§6:76 “Overholding”

C. SECTION 320.14 OFFENCES
§ 6:77 In General

D. SECTION 9 AND RACIAL PROFILING
§ 6:78 In General

V. SECTION 10

A. SECTION 10(A)

§ 6:79 Introduction
§ 6:80 Section 320 Offences

B. SECTION 10(B)

§ 6:81 Introduction

§ 6:82 Detention

§ 6:83 Informational Component
§6:84 —Language Issues

§ 6:85 —Intoxication

§ 6:86 Implementational Component
§ 6:87 —Privacy

§ 6:88 Duty to Hold Off

§ 6:89 Counsel of Choice

§ 6:90 —“Steering to Duty Counsel”

§ 6:91 Change in Circumstances

§ 6:92 Waiver

§ 6:93 Reasonable Diligence of the Accused

§ 6:94 Prosper Warning

§ 6:94.50 Section 10(b) and Cannabis Control Act

C. SECTION 320.14 OFFENCES
§ 6:95 Roadside Detention and Forthwith

xx1ii




Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

§ 6:96 Timing of Roadside Demand

VI. SECTION 11(B)

§ 6:97 Procedural Requirements
§ 6:98 The Jordan Framework
§ 6:99 Total Delay

§ 6:100 —Pre-Charge Period

§ 6:101 —Sentencing

§ 6:102 —Appellate Delay

§ 6:103 Defence Delay

§ 6:104 Exceptional Circumstances
§ 6:105 —Discrete Events

§ 6:106 —Complexity

§ 6:106.50 Under the Presumptive Ceiling
§ 6:107 Transitional Exception

§ 6:108 —Transitional Principles
§ 6:109 —Inherent Delay

§ 6:110 —Inherent Time

§ 6:111 —Actions of the Accused
§ 6:112 —Actions of the Crown

§ 6:113 —Holidays

§ 6:114 —Institutional Delay

§ 6:115 —Unforeseeable Events
§ 6:116 —Pre-Trials

§ 6:117 —dJoint Trials

§ 6:118 —Complex Cases

§ 6:119 —Waiver

§ 6:120 —Prejudice

§ 6:121 Re-trials
§ 6:122 Sentencing Delay

VII. SECTION 11(E)
§ 6:123 In General

VIII. SECTIONS 11(H) AND 11)
§ 6:124 In General

IX. SECTION 12

§ 6:125 Governing Principles
§ 6:126 The Reasonable Hypothetical
§ 6:127 Punishment

X. SECTION 13
§ 6:128 In General

XXIV



TaBLE oF CONTENTS

XI. SECTION 14
§ 6:129 In General

XI.1. SECTION 15
§ 6:130 Introduction

XII. SECTION 24(1)

§ 6:131 Introduction

§ 6:132 Stay of Proceedings

§ 6:133  Stay for Abuse of Process
§6:134 Costs

§6:135 Lost Evidence

XIII. SECTION 24(2)

§ 6:136 Introduction
§ 6:137 Seriousness of the Breach
§ 6:138 Impact on Charter Protected Right

CHAPTER 7. SENTENCING

I. GOVERNING PRINCIPLES

§ 7:1 Introduction

§ 7:2  Proportionality

§ 7:3 Totality Principle
§ 7:4  Jump Principle

§ 7.5 Parity

II. SENTENCING CONSIDERATIONS

§ 7:6 Consecutive and Concurrent Sentences
§ 77 Aggravating and Mitigating Factors
§7:8 Offences Against Children

§7:9 Offences Against the Elderly

§ 710 Home Invasion

§ 7:11  Victim Impact Statement

§ 7:12 Community Impact Statements

§ 7:13 Post-Offence Convictions

§ 7:14 Degree of Participation

§ 7:15 Post-Offence Conduct in Sentencing
§ 7:16  Collateral Consequences

§ 7:17  Credit for Pre-Sentence Custody

§ 7:18 Joint Submissions

XXV



Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

§ 7:19 Party Liability and Mandatory Minimums

§ 7:20  Credit for Bail Conditions

§ 7:21  Judge must Put Parties on Notice before Exceeding
the Crown’s Position

III. EVIDENCE

§ 7:22 Comments of Accused and Reference Letters
§ 7.23 Hearsay

§ 7:24  Section 725(1)(c)

§ 7:25 Criminal Record

IV. TYPES OF SENTENCES

§ 7:26 Imprisonment

§ 7:27 Intermittent Sentences

§ 7:28 Conditional Sentence Orders (CSO)
§ 7:29 Probation

V. INDIGENOUS OFFENDERS (SECTION 718.2)
§ 7:30 In General

VI. SPECIFIC OFFENCES

§ 7:31 Animal Cruelty

§ 7:31.50 Intimate Partner Section 718.2(a)(il)

§ 7:32 Arson

§ 7:33 Assaults

§7:34 —Bar Fights

§ 7:35 Breach of 810.1, 810.2 and 810.01 Orders
§ 7:36 Child Abandonment (Section 218)

§ 7:37 Child Luring

§ 7:38 Child Pornography

§ 7:39 Criminal Harassment

§ 7:40 Criminal Negligence (Driving Offences)
§ 7:41 Domestic Violence

§ 7:42 Firearm Offences

§ 7:43 Flight

§ 744 Harassment (Internet and Social Media)
§ 7:45 Home Invasions

§ 7:46 Impaired Driving Causing Death

§ 7:47 Incest

§7:48 Manslaughter

§ 7:49 Murder (Parole Ineligibility)

§ 7:50 —dJury Recommendations

XXV1



TaBLE oF CONTENTS

§ 7:51 Robbery—Commercial Robberies
§ 7:52 —Swarmings

§ 7:53 —Car Jacking

§ 7:54 Section 85(3)

§ 7:55 Section 320 Offences
§ 7:56 Sexual Assault

§ 7:57 —Child Sexual Assault Sentencing

§ 7:58 —Unconscious Victim

§ 7:59 Distribution of Intimate Images (s. 162.1)
§ 7:60 Failing to Provide Necessaries

§ 7:61 Contempt of Court

VII. DANGEROUS OFFENDERS

§ 7:62 Introduction

§ 7:63 Purpose of Legislation

§ 7:64 Serious Personal Injury Offence
§ 7:65 Nature of Predicate Offence

§ 7.66 Hearsay

§ 7:67 Expert Evidence

§ 7:68 Onus

§ 7:69 Dangerous Offender Criteria

§ 7:70 —Repetitive Behaviour

§ 7:71 —Persistent Behaviour

§ 7:72 —Brutal Nature Offence

§ 7:73 Reasonable Possibility of Eventual Control
§ 7:74 —Anti-Androgen Drugs

§ 7.75 Assessment Orders

VIII. ORDERS

§ 7:76  Pre-Sentence Orders—Psychiatric Assessments
§ 7:77 Ancillary Orders—Forfeiture Order

§ 7:78 —Fine in Lieu of Forfeiture

§ 7:79 —Victim Surcharge

§ 7:80 —Restitution Orders

§ 7:81 — —Restitution in Sexual Offences

§ 7:82 —Section 109 Orders

§ 7:83 —Prohibition Orders for Sexual Offenders—SOIRA
Orders

§ 7:84 — —Section 161 Orders
§ 7:85 Orders Pending Disposition of Appeal

IX. SECTION 810.01 RECOGNIZANCE
§ 7:86 In General

XxXVil



Mack’s CRIMINAL Law TriaL Book — 2025 EbitioN

X. YOUTH OFFENDERS

§ 7:87 In General
§ 7:.88 Youth Offenders—Deferred Custody and Supervision
Order

XI. PAROLE
§ 7:89 General

CHAPTER 8. APPEALS
I. PROCEDURAL AND ADMINISTRATIVE ISSUES

§ 8:1 Extension of Time to Serve
§ 8:2 Appointment of Appellate Counsel (s. 684(1))

II. FRESH EVIDENCE

§ 8:3 Introduction
§ 8:4 The Dixon Text
§ 8:5 Recantation as Fresh Evidence

III. GROUNDS OF APPEAL

§ 8:6 Setting Aside a Guilty Plea

§ 8:7 Findings of Fact, Credibility Findings and Uneven
Scrutiny

§ 8:8 Intervention of Trial Judge

§ 8:9 Reasonable Apprehension of Bias

§ 8:10 Sufficiency of Reasons

§ 8:11 Ineffective Assistance of Counsel

§ 8:12 Unreasonable Verdict

§ 8:13 Misapprehension of Evidence

§ 8:14 Jury Charge

§ 8:15 Sentence

§ 8:16 —Non-Compliance with s. 726

§ 8:17 Application of 24(2)

IV. REMEDIES
§ 8:18 In General

V. PRECEDENTIAL VALUE OF ENDORSEMENTS
§ 8:19 In General

CHAPTER 9. COVID-19
§9:1 Section 715 Applications

XXViii



TaBLE oF CONTENTS

§ 9:2 Section 11(b)
§9:3 Sentencing
§ 9:4 Masking

APPENDICES

Appendix A. Judicial Interim Release Checklist
Appendix B.  Voluntariness Checklist

Appendix C. Sentencing Checklist

Table of Cases

Index

XXIX




