Table of Contents

CHAPTER 1. IntroDUCTION: A TALE OF THREE

Acts

§ 1:1 The 2018 Changes

§ 1:2 Bill 216

§ 1:3 Bill 60 and New Regulations

CHAPTER 2. PRESERVING A LIEN

§ 2:1 Guide

§ 2:2 Do You Have a Lien?

§2:3 First Meeting with the Client

§2:4 Client Identification and Verification

§2:5 The Retainer

§2:6 The “Last Minute” Lien

§ 2:7 Some Practices to Adopt

§2:8 Securing the Records

§2:9 Document Management Consultants

§ 2:10 Demands for Information

§ 2:11 Routine Searches

§ 2:12 —Search #1: Title

§ 2:13 —Search #2: Corporate

§ 2:14 —Search #3: Bankruptcy

§ 2:15 —Search #4: Licensing

§ 2:16 —Search #5: Executions

§ 2:17 Completing the Form of Lien—Blank #1: Naming
the Lien Claimant

§ 2:18 —Blank #2: Naming the Owner

§ 2:19 —Blank #3: Naming the Person to Whom Supply
Has Been Made

§ 2:20 —Blank #4: Time Within Which Supply Was Made

§ 2:21 —Blank #5: Short Description of Supply

§ 2:22 —Blank #6: Price

§ 2:23 —Blank #7: Amount Claimed as Owing

§ 2:24 —Blank #8: Execution of the Lien Form: Parts “A”
and “B”

§ 2:25 —Schedule “A”: Description of the Premises

§ 2:26 —The “Curative” Section, s. 6

§ 2:27 —Preservation by “Giving” a Copy of the Executed
Lien

vii



§ 2:28
§ 2:29
§ 2:30
§ 2:31
§ 2:32
§ 2:33
§2:34
§ 2:35
§ 2:36
§ 2:37
§ 2:38
§ 2:39

§ 2:40

CoNDUCT OF LIEN, TRUST AND ADJUDICATION PROCEEDINGS

—Written Notice of Lien

General Lien—The Concept

—Dealing with a General Lien as an Owner

Liens against Leasehold Interests

Registration and E-Registration

—Registering a Lien on a Condominium Project

—Cross-Examination on the Claim for Lien

—The “Sheltering Statement”

—Steps in E-Registration

Expiry of Non-Preserved Liens—Deadlines

—Substantial Performance

—Completion, Declaration of Last Supply and
Certification of Completion of a Subcontract

—Abandonment and Termination

CHAPTER 3. PERFECTING A LIEN
1. GUIDE

§ 3:1

Generally

II. WHERE TO COMMENCE THE ACTION

§ 3:2

II1.

§ 3:3
§ 3:4
§ 3:5
§ 3:6
§ 3:7

Iv.

§ 3:8
§3:9
§ 3:10
§3:11
§ 3:12

§3:13
§3:14
§ 3:15
§ 3:16
§ 3:17

viii

Generally

PARTIES TO A LIEN ACTION

Plaintiffs

Defendants

Is the “Owner” a Necessary Party?
Priority Claims

Improper Joinder in a Lien Action

PLEADINGS IN A LIEN ACTION

Claims—Statement of Claim

—Service

—Improper Claims in a Lien Action

Defences

—Defences with Respect to Timeliness, Lienability
and Quantum

—Statutory Defences

—Set-off

Counterclaims

Crossclaims

Third-Party Claims



TaBLE oF CONTENTS

§ 3:18 Service

§ 3:19 Replies

§ 3:20 Particulars

§ 3:21 Request to Admit

§ 3:22 Amendment of Pleadings
§ 3:23  Default in Defence

V. CERTIFICATE OF ACTION (O. REG. 303/18,
FORM 14)

§ 3:24  Generally

VI. LIABILITY FOR EXAGGERATED LIENS

§ 3:25 Damages
§ 3:26  Costs

VII. PLEADINGS IN A TRUST ACTION

§ 3:27 Introduction

§ 3:28 Parties in a Trust Action

§ 3:29 —The Owner’s Trust

§ 3:30 —The Contractor’s and Subcontractor’s Trust
§ 3:31 —The Vendor’s Trust

§ 3:32 —Section 13 Liability

§ 3:33  Trust Claim—Breach of Trust
§ 3:34 —Claims in Damages

§ 3:35 —Claims for Tracing

§ 3:36  —Accounting

§ 3:37 Trust Defence

§ 3:38 —Payments Discharging Trust
§ 3:39 —Reduction of Trust Funds

§ 3:40 —Set-off

CHAPTER 4. SETTING A LIEN AcTiON DOWN FOR
TRriAL

§ 4:1 Guide

§ 4:2 Order of Reference

§4:3 Setting Aside an Order of Reference or Changing
the Referee

§4:4 Consolidation, Connection, Carriage, Salvage Costs

§4:5  —Consolidation and Connecting Orders Generally
§ 4:6 —How Do You Consolidate Lien Actions?
§ 4:7 —How Do You Connect Lien Actions?

§4:8  —Carriage of a Lien Action

ix



CONDUCT OF LIEN, TRUST AND ADJUDICATION PROCEEDINGS

§ 4:9 —Salvage Costs

§ 4:10 Section 37—Expiration of the Perfected Lien

§4:11 —Motion to Declare a Lien Expired, Vacate
Registration, Pay Out Security and Dismiss an
Action

§4:12 —Salvaging a s. 37/s. 46 Situation

CHAPTER 5. SETTLING A LIEN AcTION

§ 5:1 Guide

§5:2  Reaching Terms

§5:3 The Role of the Payment Bond Surety

§ 5:4 Trust Issues

§ 5:5 Costs on Settlement

§5:6 The Funding Dilemma: What Comes First, Cash or
Clear Title?

§5:7 Documenting the Settlement

§5:8 —Releases: Exceptions for Unperformed Work and
Unexpired Maintenance and Warranty Obligations
§5:9 —Workplace Safety and Insurance Board Releases

§ 5:10 —Revenue Canada Third-Party Notices

§ 5:11 —Assignments of Lien and Trust Claims

§ 5:12 Settlement Meetings under the Construction Act—
Process

§ 5:13 —Enforcing the Outcome of a Settlement Meeting
Conducted under the Construction Act

§ 5:14 —Consequences of Default in Attendance at a
Settlement Meeting Conducted under the
Construction Act

§ 5:15 Vetting Committees

CHAPTER 6. PractiCE BEFORE THE COURT
I. MOTIONS IN LIEN ACTIONS

§ 6:1 Note

§ 6:2 Guide

§6:3 Vacating Liens—Vacating or Discharging?

§6:4 —Procedure for Vacating

§6:5 —Foreign Currency and Tax Issues

§ 6:6 —Consequences of Payment Into Court

§ 6:7  Vacating Claims for Lien—Vacating Certificates of
Action

§6:8 Vacating Liens—Process for Removing Construction
Liens from Title

§6:9 Motion under s. 45 to Declare That a Lien Has
Expired for Failure to Preserve or Perfect in Time



TaBLE oF CONTENTS

§ 6:10 Motion to Discharge under s. 47

§ 6:11  Getting Security Out of Court

§6:12 Reducing Amount of Security in Court

§ 6:13 Application for Declaration of Substantial
Performance

§ 6:14 Summary Judgment in Lien and Trust Actions

§ 6:15 Motion for Security for Costs

II. TRIAL MANAGEMENT CONFERENCES,
HEARINGS FOR DIRECTIONS

§6:16 Guide

§6:17 Arranging and Conducting Trial Management
Conferences and Hearings for Directions—In
Toronto

§ 6:18 Arranging and Conducting Pre-Trial Conferences
and Hearings for Directions—Outside of Toronto

§ 6:19 Consequences of Failing to Attend a Trial
Management Conference

III. DISCOVERY IN LIEN ACTIONS

§ 6:20 Introduction

§ 6:21 Documentary Discovery

§ 6:22  Electronic Documents

§ 6:23 Examination for Discovery

§ 6:24 Preparing and Conducting a Lien Discovery
§ 6:25 Lawyer’s Conduct at Discovery

§ 6:26 Refusals and Undertakings

§ 6:27 Scott Schedules

§ 6:28 —Guide

§ 6:29 —The Scott Schedule as Particulars of Pleadings
§ 6:30 —The Form of the Scott Schedule

IV. TRIAL OF THE ACTION

§6:31 Guide

§ 6:32 Inquisitorial Jurisdiction

§ 6:33  Self-Represented Parties

§ 6:34 Preparing for Trial—A Simple Lien Trial
§6:35 —A Complex Lien Trial

§ 6:36 —The Final Trial Management Conference
§6:37 —Document Management Issues

§ 6:38 —The Trial Brief

§ 6:39 Conducting the Trial

§6:40 —Opening Statements

xi



§ 6:41
§ 6:42
§ 6:43
§ 6:44
§ 6:45
§ 6:46
§ 6:47
§ 6:48
§ 6:49
§ 6:50
§ 6:51
§ 6:52
§ 6:53
§ 6:54
§ 6:55
§ 6:56
§ 6:57
§ 6:58
§ 6:59

CoNDUCT OF LIEN, TRUST AND ADJUDICATION PROCEEDINGS

—Evidence at Trial

—Conduct at Trial

—Examination in Chief

—Cross-Examinations

—Expert Evidence

—Lay Opinion Evidence

—Technical Assistance

—dJury Notices

—Demonstrative Evidence and Evidentiary Aids
—Reading in Discovery Transcript

—Taking a View

—Closing and Arguing a Lien Case

The Report

—dJudgment or Report In Rem and In Personam
—Reports and Interim Reports

—Amending, Setting Aside or Varying the Report
—Pre- and Post-Judgment Interest

—Costs

Conclusion of the Reference

CHAPTER 7. ARBITRATING A LiEN CLAIM

§7:1

Introduction

§ 7:2  Arbitrability of Lien Claims
§ 7:3 Stay Issues

CHAPTER 8. ArpeALSs AND OPPOSING
CONFIRMATION OF THE ASSOCIATE JUDGE’S REPORT

§ 8:1
§ 8:2
§ 8:3
§ 8:4
§ 8:5
§ 8:6
§ 8:7
§ 8:8

§ 8:9

§ 8:10
§8:11
§ 8:12
§ 8:13
§ 8:14

xii

Generally

Judgments

Final v. Interlocutory Orders

Appeals from Costs Orders

Divisional Court Jurisdiction

Timeliness of Appeal

Standard of Review

Motions to Oppose Confirmation of an Associate
Judge’s Report

—Timeliness of Motion

—Venue

—Standard of Review

—Appeal

Appeals from Adjudication Enforcement Awards

Conduct of an Appeal



TaBLE oF CONTENTS

CHAPTER 9. ENFORCEMENT OF JUDGMENTS AND

REPORTS

§9:1 Introduction

§9:2 Getting Money or Security Out of Court Where the
Lien Was Vacated

§ 9:3 —Report by an Associate Judge

§9:4 —Judgment

§ 9:5 Receiving Payment following Judgment of a Lien
from a Lien Bond or Letter of Credit

§ 9:6 Judicial Sale

CHAPTER 10. TuE CONSTRUCTION AcCT

TRUSTEE

§10:1 Guide

§ 10:2 When to Appoint a Lien Trustee

§ 10:3 How to Appoint a Lien Trustee

§ 10:4 Pros and Cons of Lien Trustees

CHAPTER 11. LieN AND TRusT CLAIMS IN AN

INSOLVENCY

§ 11:1 Introduction

§ 11:2 Bankruptcy

§ 11:3 —Stay of Proceedings and Lifting the Stay

§ 11:4 —Trust Claims in a Bankruptcy

§ 11:5 — —Section 67(1)(a)

§11:6 — —Section 178(1)(d)

§ 11:7 Companies’ Creditors Arrangement Act

§ 11:8 —The Stay

§ 11:9 —The “Lien Regularization Order”

CHAPTER 12. PrompT PAYMENT AND
ADJUDICATION

I. PROMPT PAYMENT AND ADJUDICATION

§12:1

Generally

II. BASIC CONCEPTS

§ 12:2
§12:3
§12:4
§ 12:5

Statutory Minimums

Targeted Adjudication

Proper Invoice

Binding until and unless Overturned

xiii



CoONDUCT OF LIEN, TRUST AND ADJUDICATION PROCEEDINGS

§ 12:6 Enforcement of Adjudicator’s Determination

§ 12:7  Adjudication Timelines in Ontario

§ 12:8 ODACC Predetermined Processes

§12:9 Statutory Timelines

§ 12:10 Choosing an Adjudicator

§ 12:11 Minimum Qualifications

§ 12:12 Preparing a Claim for Adjudication

§ 12:13 The Notice of Adjudication

§ 12:14 Detailed Submissions

§ 12:15 Documents Relied Upon

§ 12:16  Serving the Claim

§ 12:17 Responding to a Claim

§ 12:18 Rebuttals, Replies, Sur-Rebuttals and Sur-Replies

§ 12:19 In-Person Hearings Will Be the Exception, Not the
Rule

III. THE ADJUDICATOR’S DETERMINATION

§ 12:20 Form and Timing

§ 12:21 Interim Binding Nature of Determination
§ 12:22 Costs

§ 12:23 Compliance with Determination

IV. APPLICATION TO SET ASIDE
ADJUDICATOR’S DETERMINATION

§ 12:24  Statutory Grounds

§ 12:25 Natural Justice

§ 12:26 No Automatic Stay

§ 12:27 Procedural Issues in Challenging Determination
§ 12:28 Enforcing a Determination

APPENDICES

Appendix A. REGULATIONS
Appendix B. PRECEDENTS

Appendix C. ConsoLpATED PracTicE DIRECTION—TORONTO
Recion (ErrEcTIVE OcTOBER 14, 2025)

Appendix D. CoNsSOLIDATED PrRACTICE DIRECTION FOR THE
CeNTRAL EastT REcioN (EFFECTIVE JUNE 30,
2025, Urpatep DECEMBER 2, 2025)

Appendix E.  ConsorLmatep Civi, PRovINCIAL PRACTICE
DirectioN (AMENDED FEBRUARY 1, 2024,
EFFECTIVE JUNE 15, 2023)

Appendix F.  Cwvi. Motions Practice DirecTions—By Recion

Xiv



TaABLE oF CONTENTS

Appendix G. CoNsoLIDATED PracticE DIRECTION FOR DIviSTONAL
Court ProceepiNGs (EFrFEcTIVE JUNE 15, 2025,
Uppatep OcToBER 14, 2025)

Appendix H. GumE Tto LiEN PRESERVATION
Appendix I.  Lien PrEsErvATION CHECKLIST
Appendix J.  Lien CLAIMANT INFORMATION FoRrM
Table of Cases

Index

XV





