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Procedural Summaries—Lien Procedures—Ontario (Construc-
tion Act)––Expiry of Liens—Case Law—Section 31—The Court had
little doubt that had financing been obtained the work would have
continued and the project completed. Equipment and materials
remained on site through May, June, and July and the site was not fully
demobilized. The pace of demobilization supported the proposition that
the cessation of work was not yet considered permanent. The parties
met numerous times between June and August to discuss payment for
the work already completed and what might be done in the future. The
effective date of abandonment was reflected in an email dated August
18, 2022. It indicated “Crew will be over tomorrow morning between
730-8 am to demobilize the site on the outside, David will come by little
later to finalize the demobilization and disconnect the external power
from inside the house.” This last step in the Court’s view was when the
project was permanently discontinued. The Court concluded that the
lien was registered in time and was valid: Modern Hieroglyphics v.
Rippeyoung and McEwen, 2026 CarswellOnt 6796, 2026 ONSC 2518
(Ont. S.C.J.).
Procedural Summaries—Lien Procedures—Ontario (Construc-
tion Act)—Expiry of Perfected Lien—Case Law—Section 46—
issue to be determined on appeal was whether the motion judge erred in
law in determining that NBL’s lien expired upon its failure to set the
action down within 2 years despite the fact the Corbiere lien action had
be set down within the 2-year period? There was no dispute that the
lands Corbiere liened and the lands which NBL liened were different
lands. The issue was whether NBL’s lien could be “enforced” in the
Corbiere lien action and thereby avoid the 2-year limitation period by
virtue of s. 37 of the Act. In order to decide that issue, the motion judge
considered the statutory definitions of improvement, land and premises.
It was not contested that there may be multiple improvements on the
same land or that a single improvement may be made to multiple parcels
of land. However, even where an improvement includes multiple parcels
of land, a lien claimant cannot enforce its lien against lands which it
chose not to and did not include in its claim for lien. The Divisional
Court agreed with the motions judge that the description of land in the
claim for lien determines the land on which the improvement was made
against which the claimant seeks to enforce its lien. The Divisional
Court noted that the ultimate remedy in a lien action, if successful, is
that the lien claimant can enforce the lien by selling the lands to pay its
judgment. That leads to a fundamental issue: how could NBL enforce its
lien remedy against lands against which it did not register a lien but
against which Corbiere did register a lien? In the view of the Divisional
Court, it could not. The Divisional Court concluded that “improvement”
does not determine the lands against which the lien claimant can enforce
its lien. The description of the lands in the claim for lien does. The
Divisional Court disagreed that the phrase “enjoyed therewith” in the
claim for lien expanded the lands to more than was described in the
claim for lien. It is the lands that the lien claimant has certified in its
claim for lien that is “enjoyed therewith” with the improvement of labour
and materials provided by the lien claimant. The NBL lien and Corbiere
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lien were registered against different lands. On that basis alone, the
Divisional Court agreed with the motions judge, that NBL could not
enforce its lien claim in the Corbiere action and could not avail itself of
the Corbiere lien to save its claim for lien for not being set down for
trial within the two-year period: 1499545 Ontario Inc. (Northern Bulk
Logistics) v. Pattern Development, 2026 CarswellOnt 4441, 2026 ONSC
1652 (Ont. S.C.J.) (Divisional Court).
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