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Highlights:
Recent case law introduced with this release include the following:

Contracts—Cost-Plus Contract—Contractor Failing to Provide Precise
Costs—Court Finding Overpayment by Owner—Lien Claim Negated—
Where the parties entered a cost-plus contract, the onus was on the contractor
to qualify for payment, and when the contractor failed to provide the precise
costs for its materials, equipment and labour, it was found to have received an
overpayment, negating its lien claim. In this case, TRN leased premises for its
retail business, and the lease provided for a 60-day fixturing period. TRN then
entered a contract with BBD for the construction of the project. JH, the principal
of BBD provided a contract document to JR, manager of the TRN project which
specified that BBD was to be paid a fee of $10,000 for its work plus its direct
construction costs for the labour, equipment and material provided. BBD
provided a range of all-inclusive costs with an estimated budget of $287,760. On
April 18, 2019 BBD encountered an old radiator which the landlord of the prop-
erty, SM, confirmed verbally that the radiator was decommissioned and could
be removed. As the roasting equipment was heavier than anticipated the floor
in the roasting room had to be reinforced. On July 18, 2019 TRN emailed JH
asking for the supporting invoices behind the BBD invoices, and the budget to
assist TRN with a bank loan. JH was outraged and refused to comply. BBD’s co-
owner then advised him to carry on and finish the project, and indicated that
the bill would be paid. On October 9, 2019 BBD finished its work. In November,
2019 the landlord turned on the water supply which caused water to flow
through the radiator, thereby causing water to flow freely down into the base-
ment resulting in a flood in the basement. TRN eventually paid $5,479 to the
landlord for the water damage that resulted. BBD registered a lien in the
amount of $14,091 and $42,956.59 damages for delay in the project; TRN
counterclaimed, and claimed a set off in the amount of $386,047. BBD’s lien
was discharged; TRN’s counterclaim was granted in the amount of $184,126.
The parties had a cost-plus contract. As a cost-plus contract, the
contract placed an onerous obligation on BBD to qualify for payment.
BBD produced no expert evidence of what its actual cost of labour, mate-
rial and equipment for the project probably was. BBD’s reliance on
estimates was insufficient for cost-plus contracts. While BBD provided
TRN with estimates prior to the contract, there was no reference in the
contract to estimates. BBD failed to provide precise costs for materials,
equipment and labour, and only provided limited records resulting in
entitlement of $92,494 proven. As TRN was found to have paid $275,319,
there was a resulting overpayment of $182,825. The BBD claim for lien
was negated by the TRN’s overpayment entitlement. The BBD action
was dismissed. BBD was ordered to pay TRN $182,825 damages for
overpayment and $1,300 for the flood damage. TRN was found partially
liable for the flood damage. The landlord had cut the pipes, but claimed
TRN ought to have capped them. The total damages were $184,125 and
the remainder of the TRN counterclaim was dismissed. TRN had failed
to meet its onus of proving BBD’s liability for delay. TRN was responsible
for late delivery of the machinery: BLDNG BLX Developments Inc. v.
The Roasted Nut Inc., 2024 ONSC 4633, 2024 CarswellOnt 12491 (Ont.
S.C.J.), additional reasons 2024 ONSC 5444, 2024 CarswellOnt 15011
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(Ont. S.C.J.).

Contracts—Breach of Contract—Contractor Hired Under
Planning and Project Management Agreements—Contractor to
Obtain Planning Approval For Multi-Unit Apartment Building—
Approval for Only Duplex Obtained—Contractor Misrepresent-
ing Approval Obtained—Owner Entitled to Damages Where
Proceeding Under False Impression—Where the owner entered into
planning and project management agreements with a contractor
whereby the contractor would obtain planning approval for a 13-unit
housing development, and misrepresented such approval when only ap-
proval for a duplex was obtained, the contractor was in breach of
contract, and was liable for damages based on civil fraud as the owner
was convinced to continue with the project under the false impression of
a multi-unit dwelling. In this case, the contractor was a company that
provided project management and development-design related services.
LB, a real estate developer, was employed by the contractor. The contrac-
tor and A Corp. entered into a planning agreement, and a project
management agreement in relation to a project to develop and build a
13-unit housing development. The planning approval and planning by-
law amendment for the project had to be obtained by the contractor. The
contractor was only able to obtain a building permit for a duplex on the
project site. After paying some invoices, A Corp. decided not to continue
with the project. A Corp. attempted to sell and market the project based
on developing 13 units. A Corp. claimed that it was misled into thinking
that the approval for a multi-unit apartment complex had been ap-
proved when the construction commenced. The contractor placed a
construction lien on the property in the amount of $450,000. The lien
was later reduced by a court order to $195,204.

The contractor sued A Corp. for breach of contract, and the lien
amount. A Corp. counterclaimed for breach of contract, fraudulent mis-
representation, filing an inflated lien and exemplary damages. The trial
judge found the evidence of LB was not credible. The accounting and
other evidence presented at trial by LB was deficient and unreliable.
The contractor’s work orders were unsupported by documentary evi-
dence or testimony. The trial judge found the contractor had fraudulently
misrepresented that the project had been approved for 13 units in order
to get A Corp. to continue with the project. Fraud entered the relation-
ship between the parties when the construction commenced based on a
building permit for a duplex, since A Corp thought that there was a
building permit for the multiple units as originally conceived. The trial
judge dismissed the contractor’s action, discharged the lien, and granted
A Corp.’s counterclaim in the amount of $325,375. The contractor ap-
pealed, and its appeal was dismissed.

The trial judge did not err in finding a breach of contract by the
contractor. The original contract was for a multi-unit dwelling, but the
building permit and excavation work was only started for a duplex. The
contractor convinced A Corp. to continue with the project under that
false impression through “subterfuge”. The trial judge did not err in al-
lowing an amendment by the owner to add a counterclaim pleading
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fraud, and ignoring the leave requirement. The trial judge did not ignore
the summary nature of construction lien actions, and considered the
leave requirement, finding that counsel had agreed to the amendment.
The trial judge would have granted a motion for leave, and no prejudice
or unfairness resulted from the procedure followed. LB had lost her
chartered accountant designation for misappropriation of funds from a
client. The Trial judge did not err in considering fact that LB had been
convicted in the past of three counts of uttering forged document, and
one count of perjury. That evidence was not admitted or used as
propensity evidence, but rather was used to assess the credibility of LB’s
evidence. The trial judge articulated and applied correct test for civil
fraud based in part on half-truths and outright lies committed by the
contractor and LB, whose evidence was rejected. The trial judge made
no error in the assessment of damages: 1995636 Ontario v. 5010729
Ontario, 2026 ONSC 284, 2026 CarswellOnt 460 (Ont. Div. Ct.).

Arbitration—Appealing of Arbitrator’s Decision—Arbitrator
Finding Owner’s Deficiency Claim Being Barred by Res Judi-
cata—Owner Seeking Leave to Appeal—Proposed Appeal Based
on Question of Law—Vancouver Expedited Procedure Rules Bar-
ring Such Appeal—Where the purchaser of a newly-constructed home
sought to pursue a claim for deficiencies under the arbitration clause in
the purchase agreement, but the arbitrator found the claim was barred
on the basis of res judicata as the issue was dealt with in the prior
specific performance action, the purchaser was unable to appeal the
arbitrator’s decision on a question of law as the Vancouver Expedited
Procedure Rules barred such an appeal. In this case, the parties entered
into a “hybrid” of a contract for the construction of a home. The builder
would construct the home for the purchaser, and then sell the property
to the purchaser upon competition. The parties became involved in
dispute where the builder claimed it did not have to complete transac-
tion, and the purchaser brought a successful action for specific
performance. The summary trial judge also included a markup of six per
cent of the purchase price to cover all change orders made by the
purchaser. The summary trial judge declined to make any adjustment
for any alleged deficiencies as the purchaser failed to provide sufficient
material facts. At final ‘walk-through’ a few days before closing date, the
purchaser noted “deficiencies”, and invoked the arbitration clause in the
contract to resolve. The arbitrator issued an award indicating that the
subject matter of the arbitration was res judicata, having been decided
by the summary trial judge. was res judicata.

In a chamber’s decision, the purchaser applied for leave to appeal an
arbitrator’s decision that his contract dispute was barred by the doctrine
of res judicata. The builder contended that the proposed appeal was
barred as a result of the combined effect of the Arbitration Act, S.B.C.
2020, c. 7, and the Vancouver International Arbitration Centre’s Domes-
tic Rules for Arbitration -Expedited Procedure. The latter barred all ap-
peals from an “award” in a dispute valued at less than $250,000, absent
an agreement to the contrary the application was referred to a division
of the Court of Appeal. If both parties are correct, then the claim would
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not have been heard on its merits, and no other forum might be avail-
able to the purchaser because the contract assigned the dispute
exclusively to arbitration. In addition, at issue was an application by the
Vancouver International Arbitration Centre to intervene in the leave ap-
plication — an application apparently now permitted under s. 30(f) of
the Court of Appeal Act, S.B.C. 2021, c. 6. The Centre did not intend to
apply to intervene in the appeal itself, should leave to appeal be granted:
Bollhorn v. Lakehouse Custom Homes Ltd., 2023 BCCA 444, 2023
CarswellBC 3492 (B.C. C.A.).

In the appellate decision, leave to intervene on behalf of the Centre
was granted; leave to appeal the award on a question of law, namely
whether the arbitrator erred in applying res judicata was dismissed. In
granting the Center’s application to intervene, the Court of Appeal found
that the Centre had an unique and different perspective that might
have been of assistance to the Court in resolving the questions before it.
The Court accepted the Centre’s written memorandum of argument at
the hearing of the application. In regard to the leave to appeal applica-
tion, the purchaser had agreed to an arbitration clause that incorporated
the Centre’s Rules, which included an expedited procedure for claims
under $250,000. That procedure included a term that no appeal from the
arbitrator’s award on a question of law would be permitted. While the
Court of Appeal was satisfied the arbitrator’s decision was an “award”
and that the issue was one of law that would be eligible for appeal
under s. 59 of the Arbitration Act, the expedited Rules of the Centre
barred the purchaser from bringing the proposed appeal: Bollhorn v.
Lakehouse Custom Homes Ltd., 2024 BCCA 192, 2024 CarswellBC 1395
(B.C. C.A.), leave to appeal refused Robert Tyler Bollhorn v. Lakehouse
Custom Homes Ltd., 2025 CarswellBC 22 (S.C.C.).

Construction Liens—Mortgage Priority Issue—Prior Mortgage—
Construction Liens Subsequently Registered—Claims Against Hold-
back—Receiver for Condominium Project Appointed Upon Mortgage
Default—Aggregate Potential Priority of Lien Claimants—Maximum
Statutory Holdback Respecting Unsold Units—When construction liens
arose on a condominium project before the first mortgage was registered, and
were not preserved or perfected when the mortgage advance was made, and a
receiver was appointed upon default under the mortgage, the maximum aggre-
gate potential priority of the claims for liens registered against the unsold units
ahead of the first mortgage was limited to the maximum statutory holdback . In
this case, the debtors were incorporated to develop a condominium project. The
first mortgagee agreed to provide the debtors with a condominium inventory
term loan, and performed a title search before making its advance, and no liens
were registered. The first mortgagee obtained a formal declaration confirming
there were no unregistered liens before making the advance under the
mortgage. Following completion of the loan, and registration of the first
mortgage, claims for liens were registered against the unsold units. The liens
arose before the mortgage was registered, and were not preserved or perfected
when the advance under the mortgage was made. The first mortgagee received
no notice of the liens. Registration of the lien claims constituted default under
the first mortgage, and a receiver was appointed in respect of the unsold units,
and the proceeds from their sale. The first mortgagee brought a motion for a
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declaration on the maximum lien holdback for lien claims ranking in priority to
the first mortgagee. The first mortgagee claimed that the lien claims were not
preserved or perfected. The first mortgagee’s motion was granted.

The maximum aggregate potential priority of the lien claims
registered against the unsold units ahead of the first mortgagee’s first
mortgage was limited to the maximum statutory holdback of $1,979,540.
It was unreasonable to conclude that the first mortgagee had construc-
tive knowledge of the unpaid liens or ought to have conducted further
inquiries about the probability of unpaid liens. In fact, the first
mortgagee did undertake further due diligence. Each of the lien claim-
ants elected to wait for many months to exercise the rights they had,
and which they had long before the first mortgage was registered, and
before the funds were advanced. Even if the lien claimants were entitled
to an equitable lien, it would not have priority over the first mortgage in
any event. The priorities regime created by s. 78 of the Construction Act,
R.S.0. 1990, c. C.30, was a complete code for the determination of lien
priority disputes with mortgagees. Nothing in s. 78(6) of the Act required
the first mortgagee to establish the loan monies were advanced to the
mortgagor, and that they were applied to the improvement of the land.
The unsold unit holdback reserve would be maintained, and stand as se-
curity for the claims of the lien claimants: Peoples Trust Company et al.
v. Vandyk-Backyard Queensview Limited et al., 2024 ONSC 6648, 2024
CarswellOnt 18855 (Ont. S.C.J. [Commercial List]).
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