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Highlights :
Recent case law introduced with this release include the following:

The Tendering Process—The Legal Implications of the Bidding Pro-
cess—Action for Damages—Developer Successful Bidder for Municipal
Land to Build Seniors’ Residence and Condo Units—City Undermining
Project—Contract Rescinded—Developer Entitled to Loss of Profits—
Where the developer was the successful bidder for acquiring municipal land to
build a private seniors’ residence, but the construction project was aborted due
to the city’s deliberate efforts to thwart the project by adding extrinsic
considerations to the contract, the developer was awarded $16.513 million in
damages for loss of profits as the project would likely have been completed but
for the city’s bad faith. In this case, following a request for proposals, the city
awarded a construction project to the developer whereby the developer would
acquire city land to build a private seniors’ residence and condominium-style
apartments on the site. The sale agreement was signed on February 25, 2008,
which differed significantly from the original project. The sales contract did not
include an obligation for the developer to comply with the initial plans of the
city’s architect. Moreover, as the deed of sale was not signed until August 7,
2008, the agreed-upon timeline for the project could not be met. Due to a series
of disagreements and disputes between the city and the developer, construction
of the project never began. The city was of the opinion that the developer’s proj-
ect was unacceptable. On May 27, 2010, the city filed a lawsuit. In response,
the contractor requested the rescission of the sale and damages, which would
be assessed at a later trial. In a Superior Court judgment in Droit de la
famille—16998, 2016 QCCS 2001 (C.S. Que.), Dollard-des-Ormeaux (Ville) c.
4164717 Canada inc., 2016 QCCS 3395, 2016 CarswellQue 6648 (C.S. Que.),
leave to appeal allowed 2016 QCCA 2001 (C.A. Que.), affirmed 2018 QCCA 2110
(C.A. Que.), the court concluded that the city had acted in bad faith. As a result,
the sale of the land was rescinded, the sale price was ordered to be returned,
and the taxes were ordered to be reimbursed, while reserving the developer’s
right of recourse for damages. The developer subsequent filed a claim for dam-
ages for lost profits, which was partially successful.

The previous judgment concluded that but for the city’s fault, the
developer would have completed the project. The developer established
that, in the absence of municipal fault, the project would have obtained
the required approvals and proceeded, based on the scale of the re-
sources, financing, and efforts deployed from the moment the land was
acquired, as well as the firm intention of all partners to carry it out. The
project had strong partners, sufficient equity and financing options,
plans that met the municipal requirements, and a prime land location.
Following a conciliation process, the city’s experts acknowledged that, if
the 2025 date was accepted, the project would have generated a profit of
$5,120,000 after approximately $11,000,000 in interest payments to
shareholders. The developer demonstrated that it had suffered a loss of
profits. Because future losses were difficult to assess, the amount
claimed by the developer had to be reduced. The loss of future profits
was recognized as real and substantial, but reduced by 25 percent to ac-
count for unforeseen commercial factors. In view of the city’s conduct, it
was also appropriate to award punitive damages. However, it was not
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appropriate to order the municipality to pay extra judicial costs. Given
the city’s bad faith, its intent to cause harm, and its deliberate efforts to
thwart the project by adding extrinsic considerations to the contract and
its refuse to consider the developer’s proposals, the court ordered the
city to pay $16,513,000 in damages, as well as $75,000 in punitive dama:
Ville de Dollard-des-Ormeaux v. 4164717 Canada Inc., 2025 CarswellQue
12113, 2025 QCCS 4117, [2025] J.Q. No. 9951 (Que. C.S.).

Contracts—Remedies for Breach of Contract—Preliminary
Matters—Limitation Period—Roof Replacement—Subsequent
Water Infiltration Issue—Contractor Attempting to Rectify Issue
Over Ten Year Period—Owner Commencing Action After Ten
Years—Action Statute Barred—Contractor’s Continuous Acts Not
Extending Limitation Period—Where the contractor was hired to
replace the roof of a commercial property, but the premises experienced
water infiltration for ten years despite the contractor’s attempts to as-
sist in rectifying the issue, the owner’s claim for breach of contract and
negligence was dismissed as the claim was discovered ten years earlier,
and the contractor’s continuous acts or omissions did not extend the
limitation period. In this case, in August 2010, the owner hired the
contractor to replace the roof at a commercial premise. The roof replace-
ment was completed in October of 2010. However, the premises
experienced water infiltration every year. The contractor attempted to
assist in rectifying the issue; however, this continued for ten years. In
2020, the owner filed a claim for breach of contract and negligence in re-
lation to the replacement of the roof. The contractor filed a motion for
summary judgment, seeking the dismissal of the claim on basis it was
barred by ss. 5(1)(a) and 5(2) of the Limitation of Actions Act, S.N.B.
2009, c. L-8.5. Summary judgment was granted in favor of the contrac-
tor, and the claim was dismissed.

The court was satisfied that the claim was discovered in 2010 upon
the first incident of water infiltration, and the limitation period began
running at that time. The owner had, at that time, sufficient informa-
tion to know, or ought to reasonably have known, the roof replacement
was deficient. The court found no evidence that the contractor’s reme-
dial efforts constituted a “continuous act or omission” under s. 6 of the
Limitation of Actions Act. Each incident of infiltration and repair did not
constitute a new act of negligence or reset the clock, or turn the defi-
ciency into a continuous act or omission. Moreover, no assurances were
made that would extend the limitation period under s. 22 of the Act. In
absence of any evidence the contractor had provided express or implied
assurances, it could not be said the owner had been lulled into inaction
by a reasonable belief that the claim would be resolved by agreement. As
a result, the claim was deemed statute-barred: Roseberry Square Inc. v.
Val Landry & Son, 2023 CarswellNB 622, 2023 CarswellNB 623, 2023
NBBR 229, 2023 NBKB 229, 41 C.L.R. (5th) 126, [2023] N.B.J. No. 323
(N.B. C.K.B.).

Dispute Resolution—Judicial Review of Arbitrator’s Deci-
sion—Bias—Subcontractor Initiating Arbitration—Subcontrac-
tor Disputing Arbitrator’s Fees—Arbitrator Dismissing Subcon-
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tractor’s Claims, and Ordering Costs—Petition to Set Aside
Award Dismissed—Owing Fees to Arbitrators Being Ordinary
Nature of Commercial Arbitration—Where the subcontractor, follow-
ing a dispute with the contractor over performance and payment, initi-
ated arbitration under the parties’ fixed-price contract, but the
subcontractor objected to the arbitrator’s fees, and failed to advance its
claim, the arbitral award dismissing its claim and awarding costs was
upheld as there was no evidence of bias based on the outstanding fee
invoice. In this case, the contractor hired the subcontractor to perform
concrete formwork on an ice arena construction project. The parties
entered into a fixed-price contract. The contract had a dispute resolution
clause that permitted either party to give notice of arbitration. Follow-
ing a dispute over performance and payment, the subcontractor
registered a builders’ lien, and initiated arbitration. The subcontractor
later objected to the arbitrator’s fees and opposed his appointment, but
failed to advance its claim or pay the fees. The arbitrator dismissed the
subcontractor’s claims, and awarded costs of $54,175 to the contractor.
The contractor brought a petition to enforce the arbitral award. The
subcontractor brought a petition to set aside the award and remove the
arbitrator. The contractor’s petition was granted; the subcontractor’s pe-
tition was dismissed.

The parties had communicated via email, explicitly stating their
agreement on the arbitrator. Both parties’ conduct further indicated
their agreement for the appointment. There were no statutory grounds
for refusing enforcement of the award under s. 61 of the Arbitration Act,
S.B.C. 2020, c. 2. The contractor met the technical requirements for rec-
ognition of the award. Moreover, the Act provided for a fee determina-
tion in the absence of an agreement. There was no evidence that the
arbitrator was biased due to his outstanding fee invoices, and the debtor-
creditor relationship with the subcontractor. Owing fees to the arbitra-
tor was an ordinary part of commercial arbitration, and did not create
the danger of bias. The collection emails were not sent from the arbitra-
tor himself, and were respectful in nature. The arbitrator was found to
have been impartial. As the subcontractor was seeking leave to appeal
the arbitral award to the Court of Appeal, a brief stay of enforcement
was granted on condition that the subcontractor posted security in the
amount of $58,174: Pomerleau Inc. v. 4HD Construction Ltd., 2024
CarswellBC 3162, 2024 BCSC 1973, 41 C.L.R. (5th) 37 (B.C. S.C.).

Construction Liens—Holdback—Security Posted for Subcontractor’s
Lien—In Rem Claim Against Land Cancelled—In Rem Claim Against
Holdback Not Cancelled—Subcontractor Entitled to Proportionate
Share of Holdback—As a condition of the posting of a lien bond, the in rem
claims against the land were cancelled, but the in rem claims against the
holdback were not cancelled. In this case, the project developer (PD) and the
general contractor (GC) entered into a fixed-price contract for the construction
project. GC hired a subcontractor (SC) to undertake portions of the contract
work. SC registered a claim of builders’ lien on the title to the project lands
claiming money was owed. GC obtained an order for the liens to be cancelled on
GC posting lien bonds. SC was an undisputed subcontractor. A dispute arose be-
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tween PD and GC, and the builders’ lien filed by GC was cancelled on PD
depositing an amount as security for the liens. GC brought an application for
release of the lien bonds it posted; SC brought an application for a proportion-
ate share of the holdback retained by PD. GC’s application was dismissed; SC’s
application was granted.

As a condition of the posting of a lien bond, the in rem claims against
the land were cancelled, but the in rem claims against the holdback
were not cancelled. The assertion that the lien claimants gave up their
in rem claims to the holdback funds by accepting the lien bonds as secu-
rity in the course of proceedings under s. 24 of the Builders Lien Act,
S.B.C. 1997, c. 45, was plainly and obviously wrong. The balance of PD’s
position was not clearly wrong. Given the only prejudice arising from
leaving the lien bonds in place was that GC was required to continue
paying premiums for the lien bonds, the course of prudence was to
decline to grant the order sought. SC did not give up its in rem claim to
a proportionate share of the actual holdback, and was entitled to pay-
ment of its proportionate share of the lien holdback from the holdback
funds. PD appealed, and its appeal was dismissed.

The security posted in exchange for cancellation of the land lien
under s. 24 of the Act had no effect on claimant’s holdback lien or right
to share pro rata in the holdback. Even where a lien bond posted under
s. 24 of the Act also provided security for the holdback lien, that security
did not in itself cancel the holdback lien, nor did s. 24 provide for a
holdback lien to be cancelled. The cancellation of the land lien did not
alter the positions of the parties or the underlying nature of the lien
claim. It remained an action in rem, with all the “intricacies” of the Act
preserved. The chambers judge clearly recognized this, stating that the
lien bond was simply available as security for the lien claims against the
holdback, to be resorted to if payment was not made from the holdback
funds. Nothing in Act or in SC’s security order limited SC to enforcing
its holdback lien against the security. The source of payment for a proven
claim of lien, whether from the holdback or the lien bond, was within
discretion of the chambers judge. In this case, there was no basis to
interfere with chambers judge’s discretion to order SC’s proportionate
share of the holdback to be paid from the holdback funds: Kingdom
Langley Project Limited Partnership v. WQC Mechanical Ltd., 2025
CarswellBC 1517, 2025 BCCA 169, 2 B.C.L.R. (7th) 1, 41 C.L.R. (5th)
155 (B.C. C.A.), affirming Metro-Can Construction (TC) Ltd. v. Kingdom
Langley Project Limited Partnership, 2024 CarswellBC 761, 2024 BCSC
462, 41 C.L.R. (5th) 241, [2024] B.C.J. No. 491 (B.C. S.C.).
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