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Highlights 

Listing Agreements and Commissions—Negligence of Agent—Agent 
Acting for Both Parties—Agent Disciplined by RECO for Failing to Dis-
close Nature of Relationship—Transaction Not Closing—Agent Not 
Cause of Failure to Close Where Property Sold “As It Is, Where It Is”— 
Where the real estate was disciplined by RECO in providing sloppy paperwork, 
and failing to provide written disclosure of the nature of his relationship in 
representing both parties to a transaction, his conduct did not fall below the 
requisite standard of care of a real estate professional, and was not the cause of 
the purchaser’s failure to close the transaction when the property was sold “as 
it is, where it is”. In this case, the purchaser agreed to purchase a property for 
$1.8 million, and paid a deposit of $250,000, intending to use the property as a 
mushroom farm. The 120-acre property also included two natural gas wells. 
The agreement of purchase and sale (APS) had an environmental warranty. 
The purchaser waived all conditions in the APS. The purchaser refused to close, 
claiming the vendor breached the environmental warranty in the APS, which 
indicated the property was being sold “as it is, where it is”. The purchaser 
claimed the warranty covered the status of the gas wells, which the purchaser 
claimed were not licenced and could not be legally operated. The vendor 
indicated that he would address any issues with the two gas wells at its expense 
to facilitate the closing, but the purchaser did not accept the offer. A real estate 
agent represented both parties in the transaction, and was the subject of a 
RECO (Real Estate Council of Ontario) disciplinary warning, which arose from 
this transaction. The RECO compliance officer found the real estate agent erro-
neously used outdated forms, forgot to delete a name from an earlier form, and 
failed to provide written disclosure of the nature of his relationship to each 
party prior to the offer. The vendor brought an action for forfeiture of the de-
posit, and damages for the purchaser’s breach of the APS. The purchaser 
counterclaimed against the vendor, the real estate brokerage firm, and the real 
estate agent. The vendor cross-claimed against the brokerage firm, and the real 
estate agent seeking contribution and indemnity. The vendor’s action was al-
lowed in part; the counterclaim and crossclaim were dismissed. 

The issue of the gas well licences was not included in the requisition letter of 
the purchaser’s lawyer, and was raised by the purchaser only at closing either 
because he did not have the funds to close or had a change of heart. An expert 
opinion was provided a former director of RECO, who was a lawyer and real 
estate agent. The expert opinion was that the RECO decision was a slap on the 
wrist for the real estate agent’s sloppy paperwork, and was not an indication 
that the conduct of the real estate agent fell below the standard of care expected 
of real estate professionals. The evidence did not substantiate the purchaser’s 
claims against vendor and real estate agent. The expert opinion was accepted, 
and there was no indication the purchaser was misled by the role of real estate 
agent in representing both parties to the transaction. The real estate agent’s 
conduct, while imperfect, did not fall below the requisite standard of care of a 
real estate agent. The vendor was found not to be liable to the purchaser for 
any amount: Duad Inc. v. Shi, 2025 CarswellOnt 15123, 2025 ONSC 5258 (Ont. 
S.C.J.). 

Joint Tenants and Tenants in Common—Partition Act—Brother as Joint 
Tenant Having Undivided 62.5 Per Cent in Property After Mother 
Died—Sisters With Remaining Interest Seeking Partition and Sale of 
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Property—Brother Claiming Resulting Trust Based on Services 
Provided to Property—Partition and Sale Granted —Brother’s Claim 
Statute-Barred and Lacking Corroborative Evidence—Where the mother 
and her son each held an undivided 50 per cent interest as joint tenants in a 
property, and the mother later transferred her interest to her three daughter 
and her son, the daughters’ application for partition and sale of the property 
was granted as the son’s claim of a resulting trust in his favour was denied 
based on being either statute-barred or unsupported by corroborative evidence. 
In this case, the subject property was purchased in 1974 with the parents hold-
ing an undivided 50 per cent interest as joint tenants, and defendant son hold-
ing the other 50 per cent. The father died in 1996, following which title was 
held by the mother and the defendant. In 2008, the mother transferred her 50 
per cent interest to herself and all four siblings including the defendant. The 
mother died in 2019, and the defendant held title to 62.5 per cent of the 
property. The plaintiff three siblings applied for an order under the Partition 
Act, R.S.O. 1990, c. P.4, for partition and sale of the property. The defendant 
brought a claim for a resulting trust, asserting that he was the beneficial owner 
of 100 per cent of the property. The defendant also claimed credit for the value 
of services provided in relation to the property since it was purchased. The 
defendant’s claim was dismissed; the plaintiffs’ claim was granted. 

The trial judge found the defendant’s claim was statute-barred under s. 4 of the 
Real Property Limitations Act, R.S.O. 1990, c. L.15 (RPLA), that he lacked ma-
terial corroboration of his evidence as required under s. 13 of the Evidence Act, 
R.S.O. 1990, c. E.23, and that the evidence supported the inference that he 
gifted funds, rebutting any presumption of a resulting trust. The judge also 
found the defendant’s evidence inconsistent and unreliable. Consequently, the 
judge granted the plaintiffs’ claim for partition and sale, noting no malice or 
vexatious intent on their part. The defendant’s claim for equitable set-off for 
work done on the property was also dismissed as it was unrelated to the 
plaintiffs’ claim and was statute-barred. The defendant appealed, arguing that 
the trial judge erred in reversing the burden of proof regarding the presump-
tion of resulting trust, misinterpreted the Evidence Act, and incorrectly apply-
ing the RPLA’s limitation period. The defendant’s appealed was dismissed. 

The finding that the limitation period applied was a finding of mixed fact and 
law, which was entitled to deference on the appeal, reviewable for a palpable 
and overriding error. The trial judge correctly stated that s. 4 of the RPLA cre-
ated a ten-year limitation period for an action to recover any land, and correctly 
concluded that the defendant’s choice not to take steps in 2008 to assert his 
property claim did not stop the running of the limitation period. The resulting 
trust claim was statute-barred, as the defendant had been aware that his 
mother did not intend to honour any trust. Furthermore, the trial judge cor-
rectly required corroborative evidence under the Evidence Act and properly 
dismissed the claim for equitable set-off, as it was unrelated to the plaintiffs’ 
claim for partition and sale. Given that equitable set-off did not apply, the 
defendant’s claim for services rendered was subject to the two-year limitation 
period, which had expired. The trial judge correctly set out the applicable law, 
and found the circumstances of the case were not within the “narrow” excep-
tions to the prima facie right to partition or sale of the lands In summary, the 
appellate court affirmed the trial judge’s ruling that the defendant’s claims 
were either statute-barred or unsupported by credible evidence, and upheld the 
order for partition and sale of the property: Gomes v. Da Silva, 2024 
CarswellOnt 16720, 2024 ONCA 792 (Ont. C.A.). 
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Remedies When Vendor or Purchaser in Default—Default by Builder/ 
Vendor—Anticipatory Breach—Builder Seeking Higher Price and 
Delaying Closing—Anticipatory Breach Occurring Upon Builder Fail-
ing to Close Transaction—Damages Based on Increased Cost of Alterna-
tive Home—Where the purchaser agreed to purchase a new home from a 
builder, but the builder later insisted on a higher purchase price and a delayed 
closing date, this constituted an anticipatory breach of the contract, which the 
purchasers did not accept, and which did not occur until the failure to perform 
on the closing date, and the purchasers were entitled to damages for the 
increased cost of purchasing an alternative home. In this case, in January 2021, 
the purchasers agreed to purchase a new home from the builder for $597,490 
with a closing date of October 14, 2021. Months later, the builder sought to 
increase the purchase price, delay completion of the house, or terminate the 
agreement and return the deposit, alleging problems with the availability and 
cost of materials and labour. The purchasers insisted on performance of the 
agreement. The builder discontinued construction of the new home. The closing 
date passed, and the home was not completed. 

The purchasers claimed repudiation by the builder, and terminated the 
agreement. The purchasers bought a comparable home from a third party for 
$853,000. The purchasers commenced an action for the price difference. The 
trial judge found the attempts to increase the purchase price, and delay the 
closing constituted an anticipatory breach, which the purchasers did not accept. 
The builder was able to complete other homes in the same subdivision with 
price increases. The unavailability of materials and labour was foreseeable. The 
builder had no right to delay the closing date. The trial judge found the purchas-
ers acted reasonably in mitigating their damages. The purchasers were entitled 
to damages in amount of $255,510 which was difference between contract price 
and purchase price of the new home plus interest of $25,000.The builder ap-
pealed, and its appeal was dismissed. 

It was reasonable for the purchasers to have lost trust in the builder It was 
therefore appropriate for them to terminate after the closing date rather than 
pay a greater purchase price under protest for a house that might or might not 
be ready by the end of the year. A breach of contract occurred on the closing 
date of the original agreement, not earlier, because the purchasers did not ac-
cept the builder’s anticipatory breach. The trial judge was correct to ignore the 
alleged failure to mitigate prior to that time because no such duty had arisen. If 
an innocent party insisted on performance, as the purchasers did, no duty to 
mitigate arose until there was the breach. There was evidence to sustain the 
conclusion that it was reasonable for the purchasers to purchase an alternative 
home in the open market, , given the competitive real estate market at the 
time. and there were no clear and material errors of fact in so finding: FH 
Development Group Inc. v. Brooks, 2026 CarswellNS 111, 2026 NSCA 13 (N.S. 
C.A.), affirming Brooks v. FH Development Group Inc., 2025 CarswellNS 410, 
2025 NSSC 174 (N.S. S.C.). 

Liens. Charges and Potential Claims—Municipal Work Orders— 
Requirement for Building Permit—Retaining Wall—Whether “Desig-
nated Structure”—Compliance Order Rescinded—Lack of Evidence of 
Public Access to Adjacent Property—Where the developer commenced 
construction of a retaining wall after receiving assurances from the municipal-
ity that no building permit was required, but the chief building official 
determined that it was a “designated structure”, requiring a permit, as it was 
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adjacent to a building on public property, the order to comply was rescinded as 
there was a lack of evidence of the public having access to storage containers on 
the adjacent commercial lot. In this case, the property developer commenced 
construction of a retaining wall on the property line between the developer’s 
property and a neighbouring property that was privately owned. The retaining 
wall was depicted on a draft preliminary grading plan submitted to the County 
in November 2021. In subsequent communications between the parties, the 
County advised several times that no building permit was necessary for the 
wall. The County subsequently issued a notice of decision in relation to the 
development proposal, which included a condition that the lands not be 
developed prior to the final plan approval. In May 2023, the developer’s request 
to change the condition to implement the retaining wall was denied. The 
developer’s president claimed that he had further discussions with the County’s 
staff, who again advised him that no building permit would be required for the 
retaining wall. Construction of the wall commenced in March 2024. In April, in 
response to a complaint, the chief building official visually inspected the 
construction and determined that the wall met the definition of a “designated 
structure” within the meaning of the Building Code, O. Reg. 332/12, and was 
therefore a “building” under the Building Code Act, 1992, S.O. 1992, c. 23, and 
required a building permit. The County issued an order to comply requiring the 
applicant to obtain a building permit. The applicant sought a declaration that 
the retaining wall was not a “building” and thus required no permit. The 
developer’s application was granted; the order to comply was rescinded. The is-
sue of damages was directed to proceed to trial. 

The retaining wall was not a “building” for the purposes of the Building Code 
Act. It appeared that the County took a casual approach to providing the 
developer with the direction that no building permit was required, and then 
took an equally casual approach to the decision to reverse itself and require a 
permit. The County argued that the wall was adjacent to a public property, 
based on being directly adjacent to a private commercial lot where storage 
containers—considered to be building—were placed and to which the public 
was admitted. Those were the facts relied on by the County to conclude that the 
retaining wall was a designated structure. However, the conclusions of the chief 
building official were based on a visual observation and some assumptions as to 
what could be occurring at the property. He admitted on cross-examination that 
he had no actual knowledge as to whether the public was admitted onto the 
property or whether the storage containers were in use. He was unable to 
define his own interpretation of “adjacent”, he did not measure the distance be-
tween the doors to the containers and the wall, and he was unable to indicate 
whether the zoning allowed for the containers to be situated there at all. There 
was a paucity of evidence as to the use of the neighbouring private property. It 
was not reasonable to conclude that the retaining wall was adjacent to access to 
a building, that the wall was adjacent to public property, or that the wall was 
adjacent to private property to which the public was admitted. The evidence did 
not show that the retaining wall met the definition of a “designated structure”: 
1391570 Ontario Inc. v. Norfolk (County), 2025 CarswellOnt 10043, 2025 ONSC 
3703 (Ont. S.C.J.). 
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