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What’s New in this Update

This release updates Chapter 1 (Overview), Chapter 3 (The Contract of
Employment), Chapter 5 (Constructive Dismissal), Chapter 6 (Damages) and
Chapter 32 (Termination).

Case Highlights

e Chapter 1—Overview—III. Jurisdiction of Various Tribu-
nals—Whether Decisions Result in Issue Estoppel—§ 1:16.
Labour Arbitration or Labour Relations Board Decisions—Col-
lective Agreement and Mandatory Arbitration Does Generally
Oust Court Jurisdiction—In Jean-Marie Dixon v. The King (Ontario),
2025 CarswellOnt 17116, 2025 ONSC 5828 (Ont. S.C.J.), the plaintiff
was a lawyer who was employed by the government but was currently
suspended. She commenced a civil action claiming various breaches of
contract and of her human rights. The government took the position
that the claim should proceed to arbitration because of an agreement be-
tween the Association of Law Officers of the Crown (“ALOC”) and the
government. While this agreement resembled a collective agreement,
the Labour Relations Act (“LRA”) excludes lawyers from the definition of
“employee”. As a result, Crown lawyers cannot unionize and the manda-
tory arbitration provisions in the LR A are not applicable. The govern-
ment argued that there should be a stay of proceedings pursuant to s.7
of the Arbitration Act, 1991 which provides that an action shall be stayed
in the event that a party to an arbitration agreement commences a
proceeding in respect of a matter subject to arbitration. Justice Akazaki
rejected this argument, finding that, for the purposes of the motion, the
government had failed to establish an arguable or prima facie case that
the plaintiff was a party to the collective agreement containing the
arbitration agreement. The failure to prove this precondition to the
operation of s. 7(1) of the Arbitration Act, 1991, means the court is not
required to grant a stay.

e Chapter 3—The Contract of Employment—II. Written
Contracts—§ 3:3. Employer Obligation to Exercise Contractual
Rights in Good Faith-Other Circumstances Rendering Written
Contracts Unenforceable—In Cross v. Cooling Tower Maintenance
Inc., 2025 CarswellOnt 21509, 2025 ONSC 7203 (Ont. S.C.J.), the
plaintiff submitted that his failure to advise the defendant that he had
obtained new employment was an honest and unintentional oversight.
Justice Wilkinson rejected this submission. Notwithstanding this find-
ing, Justice Wilkinson concluded that the plaintiff had not repudiated
the settlement agreement. As such, he was entitled to receive the 50%
lump sum payout, minus the amount paid by the defendant from the
date the plaintiff obtained new employment to the date the defendant
learned of the new employment and stopped making payment. Justice
Wilkinson explained why this intentional misconduct did not amount to
a repudiation, as follows:

61 I do not accept the submission of Cooling Tower that the litigation before me breached the term
of the Settlement Agreement which prevented Mr. Cross from engaging in further litigation with
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Cooling Tower. This current lawsuit brought by Mr. Cross seeks to enforce a Settlement Agreement,
which is a completely different piece of litigation than the wrongful dismissal claim, which was ad-
dressed in the Settlement Agreement. In the Statement of Claim, Mr. Cross does not seek any pay-
ments beyond what was initially agreed to by the parties in the Settlement Agreement.

62 I also note that the language in the Agreement on page three at paragraph four requires funds
to be reimbursed to Cooling Tower if Mr. Cross failed to disclose new employment. This paragraph
does not state that the Agreement would be repudiated if Mr. Cross failed to disclose.

63 Given the absence in the Agreement of a clear intention by both parties that the contract would
be repudiated if there was a lack of disclosure, I find that the primary purpose of the repayment
paragraph is to prevent Mr. Cross from being paid twice during the same period by both Cooling
Tower, and a new employer.

e Chapter 5—Constructive Dismissal—IIIl. Employer Conduct
Incompatible with Continued Employment—§ 5:10. Improper
Imposition of Suspension—In Day v. Tahltan Central Government,
2025 CarswellBC 2113, 2025 BCSC 1363 (B.C. S.C.), the plaintiff was
the elected president of the defendant which is the governing body for
approximately 4000 Tahltan people. Upon being elected, he was provided
with an employment contract. The court found that the defendant’s
Governance Policy Manual, and its Director Accountability Process,
formed part of the plaintiff’s employment contract. The Board of Direc-
tors had the ultimate discretion, pursuant to the Policy and Process, to
place a director on administrative leave with pay. This discretion,
however, could only be exercised after a complaint against a director
was “accepted” by the Complaints Committee and after the Committee
had made a recommendation to the Board with reasons. The Board of
Directors decided that the plaintiff should be placed on administrative
suspension with pay. In doing so, the board completely disregarded the
proper procedures. A number of the complaints lacked any specificity.
The Executive Director of the defendant did not undertake a prelimi-
nary assessment of the complaints to determine if they were properly
made. There was no evidence that the Board even formed a Complaints
Committee. As such there was no recommendation with reasons by a
Complaints Committee to the Board. Justice Kirchner concluded that
placing the plaintiff on administrative suspension, while completely
disregarding the protective procedures required, constituted a construc-
tive dismissal. The plaintiff had a fixed-term employment contract which
extended to the end of his elected term as president. There were ap-
proximately 15 months left in the employment contract, and this
resulted in a damages award of approximately $320,000. Justice
Kirchner, however, declined to award any aggravated or punitive
damages.

e Chapter 6—Damages—VII. Mitigation of Damage—D. Miti-
gation by Finding New Employment—§ 6:79. General Prin-
ciples—In Gannon v. Kinsdale Carriers, 2024 CarswellOnt 1834, 2024
ONSC 1060 (Ont. S.C.J.), the plaintiff had been employed by a small
trucking company from Julyl1998 until December 31, 2020. She was
initially hired in an administrative- accounts receivable role. In June
2015, the plaintiff’s dispatcher resigned and the plaintiff was assigned
some of her dispatch duties. Her pay was increased, her hours of work
were increased by 2.5 hours, and “dispatch” was added to her job title.
The president of the defendant died in 2019. The defendant’s business
had been declining for some time, and it was forced to close on December
31, 2020. The plaintiff was given notice of the termination on December
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16, 2020. The president of the defendant took the initiative to a enquire
whether Zehr Transport would be interested in hiring the plaintiff. The
plaintiff met with Zehr on December 29, 2020, and was offered a posi-
tion which would involve dispatch and other duties. It would be at the
same pay rate and hours of work as with the defendant. The plaintiff,
however, declined this opportunity on the basis that she was not
interested in a full-time dispatch position. Justice Gorman concluded
that the plaintiff had failed to act reasonably to mitigate her damages.
e Chapter 6—Damages—IX. Punitive Damages—A. General—§
6:126. Cases Awarding Punitive Damages—In Carroll v. Oracle Can-
ada ULC, 2025 CarswellOnt 14259, 2025 ONSC 4889 (Ont. S.C.J.), the
plaintiff was a global strategic client executive earning on the order of
$750,000 a year. He was terminated without cause at age 61 after three
years and seven months of service. The defendant delayed for eight
months in paying the plaintiff $57,740.55 in commissions related to the
statutory notice period. Justice Koehnen awarded the plaintiff punitive
damages in an amount equal to the commissions that the defendant had
delayed paying, explaining that:
68 Oracle’s conduct had the effect of depriving the plaintiff of $57,740.75 in commissions for over
eight months. It also had the effect of telling the plaintiff that it was limited to its statutory notice
when Oracle knew or ought to know that this was not the case. As many courts have noted, em-
ployees do not have equal bargaining power with employers and are in a significantly more vulner-
able position in the employer employee relationship.
69 When an employer seeks to take advantage of that power imbalance after termination when an
employee is in one of the most financially vulnerable positions he or she is likely to be in, courts
are justified in awarding aggravated damages to act as a disincentive to other employers from
engaging in similar conduct in the future.
70 In the absence of any true reason for depriving the plaintiff of his commission entitlements at
the time of his life when he most needs them, an award of damages must be sufficiently high to his
incentivize employers from engaging in such conduct.
71 Damages in such cases have taken the form of moral, aggravated or punitive damage awards.
Moral damages generally require some sort of evidence of damages for harm such as mental
distress. Aggravated damages are also intended to be compensatory. Punitive damages, on the
other hand are intended to punish the defendant’s behaviour and deter similar misconduct. They
are only awarded in exceptional cases. The conduct required to attract punitive damages has been
described as malicious, oppressive, arbitrary, and high-handed that offends the court’s sense of
decency. To award punitive damages in a contract dispute, such as a wrongful dismissal action,
requires an independent, actionable wrong. A breach of the duty of good faith amounts to such an
independent actionable wrong. In my view, failing to pay statutory entitlements when due without
explanation and maintaining an untenable position that no common law notice is required without
explanation when a court has already ruled that the contract in question requires common law no-

tice both constitute breaches of the duty of good faith in contractual performance and warrant pu-
nitive damages.
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