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What’s New in this Update:

New case law and commentary, including the following recent

decisions:

iv

e Ad Hoc Fiduciary Relationships—Trust and Confidence

in Fact—The Court noted that the pleaded basis of a fidu-
ciary relationship was partnership and the arbitrator cor-
rectly applied the co-tenancy agreement (“CTA”) to reject that
claim. Partnership was the only source of fiduciary duty
pleaded and the claim for a trust interest in the subject prop-
erty was based solely on the pleading of breach of fiduciary
and contractual duties. Having correctly determined that the
parties did not create a partnership in 1971 as pleaded, the
arbitrator had completely answered the only question put to
him and there was none other to consider. The arbitrator was
not asked to enquire into an ad hoc fiduciary duty by the
Arbitration Notice and the respondents on the arbitration cor-
rectly focused their case on rebutting the suggestion that a
partnership could be imposed upon this relationship notwith-
standing the CTA. The Court explained that was not a mere
technical defect. Particulars of a claimed fiduciary duty are
required to be pleaded with specificity. If the fiduciary duty
does not arise inherently from a pleaded recognized fiduciary
relationship, then the party alleging the existence and breach
of a fiduciary relationship must plead the particular circum-
stances giving rise to its existence and breach. Those parts of
the arbitrator’s ruling affirming the existence of an ad hoc fi-
duciary duty and providing a remedy for breach of that duty
must accordingly be struck from the ruling for want of
jurisdiction: Sitzer Group Holdings No. 1 Limited v. Grall
Corporation Limited, 2026 CarswellOnt 8724, 2026 ONSC
2452 (Ont. S.C.J. [Commercial List]).

Remedies for Fiduciary Breach—Accounting of Prof-
its—The Court was fully satisfied that the Applicant had
made out a case of oppression and for breach of fiduciary duty
by Reis. Reis repeatedly breached the unanimous sharehold-
ers’ agreement by acting unilaterally to the prejudice of VGA
while usurping its employees for Reis’ company, Dupont. He
failed to take reasonable steps as management to maintain
the books and records of VGA as agreed. He hopelessly
comingled the affairs of VGA and Dupont. He interfered with
VGA’s completion of projects by failing to instruct employees
to finish the jobs while allocating the employees to Dupont.
The Court concluded that there was no realistic, affordable
way to conduct a separate assessment of loss of profit on each
project while trying to figure out without detailed records
which employees of VGA ought to have been working on each
project rather than working on Dupont work at the same



time. At its most basic level, Reis accelerated the develop-
ment of Dupont to the prejudice of VGA. The Court agreed
that Reis obtained an illicit springboard for Dupont by breach
of his fiduciary duties to VGA. The Court concluded that this
was a fitting case for the remedy of prophylactic disgorge-
ment, and noted that it was important that the court deter
breaches of fiduciary duties. It is not enough to require a
faithless fiduciary to give back some of their gains. The Court
held that it was also appropriate and fit that both Reis and
Dupont be jointly and severally liable. Reis was the principal
actor who violated his fiduciary duties, the parties’ unani-
mous shareholders’ agreement, and their reasonable expecta-
tions that he would manage VGA to dissolution. Dupont was
the direct beneficiary of his breaches. It was wholly controlled
by Reis and acted in concert with him as he committed the
various wrongdoings. Surace v. Reis, 2026 CarswellOnt 5784,
2026 ONSC 2251 (Ont. S.C.J.).
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