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What’s New in this Update:

New case law and commentary, including the following recent

decisions:

iv

e Fiduciary Per Se Relationships—Caretaker Roles—In-

terlocutory Relief—Interim and Interlocutory Injunc-
tions—In the Court’s view, the Defendants failed to acknowl-
edge another key area where the DAI App would directly
compete with Dossier: for school districts that did not yet use
Dossier or a similar software program. In his May 2024 Pre-
sentation, Jawad noted that many school districts use
Microsoft Word and Excel to manage their data. Those school
districts were clearly presented as a target that Jawad had
identified. It was those school districts, when considering a
tool to better leverage their data to improve decision-making,
that would have to decide between various options, which
would include Dossier, the DAI App, or other competitors, or
possibly some combination of products. That range of possible
options available to potential customers to perform the same
function through different products was, in the Court’s view,
the epitome of direct competition. For those potential custom-
ers, it was not speculation to say that ILP and DAI would be
“fighting for the same dollars” and would be directly
competing. The Court concluded that there was a strong prima
facie case that the DAI App would be directly competitive
with Dossier. ILP asserted that Jawad breached his contrac-
tual and common law duties, including fiduciary duties, by
being unfaithful and disloyal to ILP; placing himself in a
conflict; removing, retaining, using and disclosing ILP’s
confidential and proprietary information for his own personal
gain; gaining an unfair competitive advantage for himself
against ILP; and surreptitiously developing competing
software. The Court concluded that ILP had shown a strong
prima facie case of a breach of fiduciary duty against Jawad:
Intellimedia Limited Partnership v. Jawad (2026), 94 Alta.
L.R. (7th) 207, 100 C.C.E.L. (4th) 74, 2026 CarswellAlta 807,
2026 ABKB 247 (Alta. K.B.).

Fiduciary Per Se Relationships—The Crown—Creation
of Reserves—The Court observed that while there has been
no explicit jurisprudential statement to confirm that an inter-
est in housing falls within a recognized general category of an
interest in reserve land, the facts were sufficient for the Court
to make such an explicit jurisprudential statement. Conse-
quently, the concept of an aboriginal interest in reserve land
extends to and includes an aboriginal interest in accessing
on-reserve housing. The Court noted that Canada’s submis-
sions took too narrow a view of an interest in land. The Court
concluded that being provided with access to adequate hous-



ing naturally is part of the use and occupation of the collec-
tive interest in reserve land which Canada has administra-
tive control over pursuant to the Indian Act. Land and
housing are inextricably linked because people live on land
and need shelter from elements on land. That shelter is
provided through housing. Moreover, housing is how a group
can stay on their land and use their land; without shelter,
they would have to move to different land. Canada’s reliance
on the requirement that the right be pre-existing would fore-
close many types of uses and occupations of land and would
freeze the definition of the term in time. The Court explained
that this was not a reconciliatory approach that should be
endorsed by the Courts. The Court noted that Canada’s
submission that the asserted right must be pre-existing and
that it cannot be expanded to capture contemporary govern-
ment programming and funding mischaracterized the Plain-
tiffs’ claim. The Court disagreed that the action was about a
guaranteed result to funding. The Court was persuaded by
the Plaintiffs submissions that the Stage I Common Issue
question was not seeking a guaranteed result to funding: St.
Theresa Point First Nation v. Canada, 2025 CarswellNat
5379, 2025 FC 1926 (F.C.).

e Fiduciary Per Se Relationships—Personal Representa-
tives—Fiduciary Duties pursuant to a Power of At-
torney (POA)—In the Court of Appeal’s view, the application
judge erred in principle in concluding that Tamara was in a
conflict of interest as a result of the 2019 POA. He failed to
consider the limited scope of the 2019 POA and the duties
owed by an attorney when a grantor is of sound mind. The
legal obligation of an attorney varies based on the grantor’s
capacity. Where a grantor of a POA is mentally capable, the
relationship between the grantor and attorney is similar to
one of agency. Such an attorney owes fiduciary duties to the
grantor, but they “pale in comparison” to the fiduciary duties
owed by an attorney holding a continuing power over a
grantor who has lost capacity to manage their property. While
the application judge correctly noted that the 2019 POA “made
specific reference to executing documents regarding the prop-
erty”, the Court oof Appeal noted that the application judge
did not avert to the restricted nature of Tamara’s mandate
which only empowered Tamara “to do all things and to exe-
cute any and all documentation required to effect the
purchase/mortgage of [Property]”. The. Court of Appeal noted
that Tamara signed a consent on the mortgage application on
Karin’s behalf, pursuant to Karin’s instructions. She also ar-
ranged a meeting between Karin and a lawyer in June 2019,
after the lawyer was retained by Karin’s solicitor to act as his
agent on the sale. Tamara did not otherwise take any actions
on Karin’s behalf for the purpose of Karin’s purchase of the
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property or her obtaining financing for it, based on the May
2019 power of attorney or on an earlier general power of at-
torney that Karin had executed in her favour in 2006.
Furthermore, the Court of Appeal noted that Karin received
timely and independent legal advice prior to signing the
Agreement. In those circumstances, to the extent that Tamara
owed Karin a fiduciary duty based on the 2006 or 2019 POAs,
that duty did not preclude an enforceable agreement between
them. Even if Tamara was acting under either of the POAs
and derived a benefit from doing so, it was with Karin’s full
knowledge and consent, as informed by the independent legal
advice she received. As a result, this ground of appeal was
dismissed: Wright v. Wright (2026), 68 B.L.R. (6th) 1, 2026
CarswellOnt 1949, 2026 ONCA 106, 2026 A.C.W.S. 779 (Ont.
C.A.), additional reasons 2026 CarswellOnt 5605, 2026 ONCA
268 (Ont. C.A.).



