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Introduction

This publication is an all-in-one practical guide that enables the lawyer or law
clerk to handle a family law matter in Ontario. The work is a comprehensive
guide organized in the order a family law lawyer may confront the issues in a
typical family law file. Each chapter begins with a discussion of the law, proce-
dure and the issues that may arise. This discussion is meant to give a practical
background in the subject with tips for the practitioner. The discussion is then
followed with checklists, precedents and forms — the practical tools to enable
the lawyer or law clerk to do his or her job.

What’s New

This release updates the cases and commentary in Chapters 12 (Determining
Income), 13 (Property Division), 14 (Parenting Matters), 22 (Costs and Prejudg-
ment Interest), Appendix E (Author Commentary) and Appendix WP (Terms
Legislatively Defined).
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Highlights

iv

New commentary and case law updates to:

Determining Income — Corporate Pretax Income (§ 12:29).
Property Division — Culture as a Factor to Consider in Equitable
Property Claims (§ 13:49).

Parenting Matters — Parenting, Decision-Making Responsibility
(§ 14:29.30).

Costs and Prejudgment Interest — Prejudgment Interest and Sec-
tion 130(2) of the Courts of Justice Act (§ 22:41).

Author Commentary — Who Needs Parliament?; and More On Ahlu-
walia v. Ahluwalia.



Amendments to the Divorce Act, March 1, 2021

Gary S. Joseph, with special thanks to my associate, Ann Wilton LL.B, and
to Rene Kerman LL.B, for their contribution to this summary.

After much delay and with great anticipation, the amendments to the
Divorce Act, the majority of came into force on March 1, 2021. Updates, as to
exact dates, will be available through the Department of Justice. See An Act to
amend the Divorce Act, the Family Orders and Agreements Enforcement Assis-
tance Act and the Garnishment, Attachment and Pension Diversion Act and to
make consequential amendments to another Act, S.C. 2019, c. 16. These amend-
ments mark the first major overhaul of family law legislation and this sum-
mary is mandatory reading for anyone practicing in the field. Corresponding
amendments to provincial legislation such as the Children’s Law Reform Act
should also be reviewed. With greater emphasis on resolution through alterna-
tive dispute resolution methods, the legislation continues to trend away from
the courtroom as the forum for addressing family law disputes. However, with
the much-needed amendments to address family violence issues, the result may
be increased litigation for some families. Time will tell.

These changes reflect the most extensive amendments to the Divorce Act in
decades. There are four key objectives of the amendments:

(1) To promote the best interests of the child or children.

(2) To address the issue of family violence.

(3)  To help reduce poverty.

(4) To make Canada’s justice system more accessible and efficient.

To address the first objective, the primary focus of the amendments is to
ensure that the best interests of the child are the only considerations for parent-
ing decisions under the Divorce Act. In order to achieve this goal, the amend-
ments have made notable changes in terminology. Under the amendments the
previous concepts of “custody” and “access” have been replaced with the term
“parenting order”. Under a parenting order, the court can consider and
determine “parenting time” and “decision-making responsibility”. Parenting
time is the time during which someone in the role of a parent is responsible for
a child. Included in this time are periods when the child is not physically in the
care of that person, such as when the child is at school or in daycare. “Decision-
making responsibility” refers to the responsibility to make significant decisions
about a child.

This may include, but is not limited to, decisions about a child’s health and
education. A parenting order may be granted, on application, only to either of
both spouses or to a person, other than a spouse, who is a parent of the child,
stands in the place of a parent or intends to stand in the place of a parent.

The amendments have also introduced “contact orders” for situations in
which, after a relationship breaks down, the relationship between the former
spouses and the children’s extended family becomes strained. While contact
orders may be subject to the same terms and conditions as parenting orders,
persons seeking and obtaining a contact order are not in a parental role. Differ-
ences exist between parenting and contact orders. Notably, a person granted a
contact order is not automatically entitled to make day-to-day decisions about a
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child, even during contact.

These changes in terminology are intended to reduce parental conflict by
shifting the focus from a scenario in which it could be perceived there are win-
ners and losers to one in which the focus remains on the parents’ responsibili-
ties for their children. Under these parenting and contact orders, courts will be
able to provide specific directions concerning the care of children. There is no
presumption in the amendments that joint parenting is in a child’s best
interests.

The amendments enumerate a non-exhaustive list of eleven factors to be
considered to determining the best interests of a child (section 16(3)). In order
to determine the best interests of the child, the court is to consider all the fol-
lowing factors related to the circumstances of the child:

(a)  the child’s needs, given the child’s age and stage of development,
such as the child’s need for stability;

(b)  the nature and strength of the child’s relationship with each spouse,
each of the child’s siblings and grandparents and any other person
who plays an important role in the child’s life;

(¢) each spouse’s willingness to support the development and mainte-
nance of the child’s relationship with the other spouse;

(d)  the history of care of the child;

(e) the child’s views and preferences, giving due weight to the child’s age
and maturity, unless they cannot be ascertained;

® the child’s cultural, linguistic, religious and spiritual upbringing and
heritage, including Indigenous upbringing and heritage;

(2) any plans for the child’s care;

(h)  the ability and willingness of each person in respect of whom the or-
der would apply to care for and meet the needs of the child,;

1) the ability and willingness of each person in respect of whom the or-
der would apply to communicate and cooperate, in particular with
one another, on matters affecting the child,

() any family violence and its impact on, among other things

(1) the ability and willingness of any person who engaged in
falgily violence to care for and meet the needs of the child,
an

(i1))  the appropriateness of making an order that would require
persons in respect of whom the order would apply to coop-
erate on issues affecting the child; and

(k) any civil or criminal proceeding, order, condition, or measure that is
relevant to the safety, security and well-being of the child.

To address the issue of family violence the term “family violence” has been
added to the Divorce Act. Prior to the recent amendments, the Divorce Act
made no mention of family violence, with the exception of section 8(2)(b)(ii),
which concerned the breakdown of marriage. Under the amendments to the
Divorce Act includes a broad, evidence-based definition of “family violence”.

Under the amended Act “family violence” means any conduct, whether or
not the conduct constitutes a criminal offence, by a family member towards an-
other family member, that is violent or threatening or that constitutes a pat-
tern of coercive and controlling behaviour or that causes that other family
member to fear for their own safety or for that of another person — and in the
case of a child, the direct or indirect exposure to such conduct — and includes
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(a) physical abuse, including forced confinement but excluding the use of
reasonable force to protect themselves or another person;

(b) sexual abuse;

(¢) threats to kill or cause bodily harm to any person;

(d) harassment, including stalking;

(e) the failure to provide the necessaries of life;

(f)  psychological abuse;

(g) financial abuse;

(h) threats to kill or harm an animal or damage property; and

(1) the killing or harming of an animal or the damaging of property.

In considering the impact that family violence may have on determining the
best interests of a child, the court is to take into account the factors related to
family violence set out in section 16(4).

The term “relocation” is an addition to the Divorce Act. Under the amended
Act, “relocation” means a change in the place of residence of a child of the mar-
riage or a person who has parenting time or decision-making responsibility —
or who has a pending application for a parenting order — that is likely to have
a significant impact on the child’s relationship with

(a) a person who has parenting time, decision-making responsibility or
an application for a parenting order in respect of that child pending;
or

(b)  a person who has contact with the child under a contact order.

A person who is proposing to relocate a child must notify any other person
who has parenting time or decision-making responsibility or contact (pursuant
to a contact order) of their intentions at least 60 days prior to the expected date
of relocation (section 16.9(1)). The notice must set out the expected date of the
relocation and the address of the new place of residence and contact informa-
tion of the person and child. Importantly, it must also include a proposal as to
how parenting time, decision-making responsibility or contact could be exercised
(section 16.9(2)). Section 16.9(3) permits the courts to waive or modify these
requirements if appropriate to do so, such as in the case of a spouse fleeing
family violence.

The relocating individual may move with the child as of the date set out in
the notice if the relocation is authorized by the court, or if certain conditions
are satisfied; namely, (i) that the recipient of the notice did not object to the
relocation within 30 days of receipt, and (ii) there is no order prohibiting the
relocation (section 16.9(1)).

A person who objects to the relocation must do so in a form which sets out
the reasons for their objection and their views on the proposal for the exercise
of parenting time, decision-making or contact (section 16.9(2)). If an objection is
made by way of this form, the person proposing the relocation will need to
make an application to the court to seek permission to move. A person may also
make their objection by way of a court application.

In deciding whether to authorize a relocation, section 16.92(1) requires the
court to consider the best interest factors listed under section 16 of the Act, as
well as:

(a)  the reasons for the relocation;
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(b) the impact of the relocation on the child;

(¢)  the amount of time spent with the child by each person who has
parenting time or a pending application for a parenting order and
the level of involvement in the child’s life of each of those persons;

(d)  whether the person who intends to relocate the child complied with
any applicable notice requirement under section 16.9, provincial fam-
ily law legislation, an order, arbitral award, or agreement;

(e)  the existence of an order, arbitral award, or agreement that specifies
the geographic area in which the child is to reside;

(f) the reasonableness of the proposal of the person who intends to
relocate the child to vary the exercise of parenting time, decision-
making responsibility or contact, taking into consideration, among
other things, the location of the new place of residence and the travel
expenses; and

(g)  whether each person who has parenting time or decision-making
responsibility or a pending application for a parenting order has
complied with their obligations under family law legislation, an or-
der, arbitral award, or agreement, and the likelihood of future
compliance.

These factors require the court to weigh the benefits and disadvantages of a
move, as well as how disruptive it would be to the child’s life and relationships.
It also prompts the court to consider whether the parenting time and decision-
making proposal is workable, and whether the relocating parent has a history
of compliance or non-compliance with family court rules and orders. Consistent
flouting of the rules may indicate to the judge that the parent is unlikely to
comply with the new parenting arrangements.

Notably, the “reasons for the relocation” factors which the court must
consider overrules the Supreme Court of Canada’s decision in Gordon v. Goertz.
Under that case, the Supreme Court held that the motivations of the parent for
moving were not relevant unless there were exceptional circumstances.

One factor the court is specifically not allowed to consider is whether the
person seeking to move would do so with or without the child (section 16.92(2)).
The intention is to avoid the “double bind” issue: that a parent who claims that
he or she would relocate regardless of whether the child was permitted to join
the parent who seeks to move is viewed as self-interested and not having the
child’s interests as their priority. On the other hand, a court may be tempted to
maintain the status quo if the parent states that he or she will remain with the
child if the relocation application is unsuccessful, or take the parent’s willing-
ness to remain as evidence that the move is not imperative.

The party bearing the burden of proof will depend in whose care the child
spends his or her time. If the parties substantially comply with an order,
arbitral award or an agreement that the child of the marriage spends
substantially equal time in the care of each party, the party who intends to
relocate bears the burden to demonstrate the relocation would be in the best
interests of the child (section 16.93(1)). If the parties substantially comply with
an order, arbitral award or an agreement that the child of the marriage spends
the vast majority of his or her time in the care of the party who intends to
relocate, the party opposing the relocation bears the burden to demonstrate the
relocation would not be in the best interests of the child (section 16.93(2)). A
court may decide not to apply this burden of proof if the relocation order at is-
sue is an interim order (section 16.94).

If a relocation is authorized, the court may provide for the apportionment of
costs relating to the exercise of parenting by the person who is not relocating
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the child and the person who is relocating the child (section 16.95).

If a person has contact with a child of the marriage under a contact order
and intends to change his or her place of residence, that person shall notify in
writing and person with parenting time or decision-making responsibility in re-
spect of the child of his or her intention. Notice is to include the date on which
the change is expected to occur, the address of their new residence and their
contact information (section 16.96(1)). If the change is likely to have a signifi-
cant impact on the child’s relationship with the person, notice must be given at
least 60 days prior to the change of residence. Such notice must include a pro-
posal as to how contact will be exercised in light of the change in residence (sec-
tion 16.96(2)). If there is a risk of family violence, the court may, on application,
provide the requirements do not apply or may modify them (section 16.96(3)).
Such an application may be made without notice to the other person (section
16.96(4)).

To help alleviate the financial burden of family law proceedings, and to
make the court system both more accessible and more efficient, under the
amended Act alternative dispute resolution, not trials, is the preferred means of
dispute resolution. A legal adviser, as defined in the Act, has a duty to encour-
age the person for whom the adviser acts in a proceedings under the Divorce
Act to attempt to resolve matters that may be subject of an order under the Act
through a family dispute resolution process. The requirement to engage in a
family dispute resolution process is not absolute. This duty does not apply in
circumstances where family dispute resolution would not be appropriate, for
example if there is a history of family violence or a significant power imbalance.
The legal adviser has the further duty to inform his or her client of family
justice services that may assist the client to resolve the matter to comply with
an order or decision made under the Act. Finally, a legal adviser has the duty to
inform the person for whom he or she acts of the duties of each party under the
Act (section 7.7(2)).

Section 7.3 reflects the fact that many parties are unrepresented in family
law proceedings. This provision encourages parties to family law proceedings to
resolve matters through a family dispute resolution process. Alternative dispute
resolution, whether arbitration, mediation or collaborative law is often a less
expensive and less time-consuming way to resolve disputes. There are situa-
tions, for example where family violence exists, where it may not be in the par-
ties’ best interests to engage in an alternative dispute resolution process. As
such, section 7.3 is not absolute.

Whether the stated objectives of the new legislation are met by the amend-
ments is something that will require further study as families move through
our system and judges are permitted to consider, rule and apply the new provi-
sions to family disputes. There are “opportunities” for unintended consequences
buried within the legislations. Many experienced minds have had input into the
process that led to the amendments. Now the “market” will determine whether
the process will indeed aid families in resolving disputes more quickly and ef-
ficiently that in the past have led to hurtful and expensive battles.

© 2026 Thomson Reuters, Rel. 4, 9/2026 ix



