
Index

ABUSE OF PROCESS,
ASSIGNMENT OF
MORTGAGE

Generally, 2:15
Bogus defences as, 6:65
Default judgment in duplicate

proceeding, 4:1

ACCOUNTANT
No connection with lender, 6:11

ACCOUNTING PRINCIPLES,
GENERALLY ACCEPTED

Generally, 1:2

ACQUIESCENCE
Generally, 2:30, 2:36, 3:13, 3:18,

5:14, 6:7, 6:12, 6:15, 6:17,
6:22, 6:28, 6:39, 6:48, 6:56,
7:2, 7:4, 9:6, 9:15, 10:3,
10:80, 11:2, 12:7

ADHESION, CONTRACT OF
Generally, 6:34
Verification agreement as, 5:17

ADJOURNMENTS
Availability of counsel, 4:16

counsel who is free to make
attend promptly, 4:16

Cross-examination, for, 4:16
Discretion of court, 4:16
Failure to prepare, 4:16
Medical grounds, 4:16
Peremptory matter, 4:16
Practical considerations, 4:16
Prejudice arising from, 4:12
Procedural defect, 4:16

ADVISORY DUTY OF CARE
(LENDER)

Generally, 6:8, 6:9

AFFIDAVIT
Commissioner not present on exe-

cution of, 6:35
Proper form of, 4:32
Self-serving, 4:31

AFFIRMATION OF LOAN
Acquiesence, 6:16

AGENT
Dishonest, 7:1, 8:6
Purchaser not agent for lender, 6:11

ALLOCATION OF DEBT
PAYMENTS

Generally, 3:18

AMBIGUITY IN CONTRACT
Generally, 5:17

ANTON PILLER ORDERS
Generally, 11:22

APPRAISALS
Averaging, 2:12
Expert appraisal vs. municipal tax

assessment, 2:12
Over-valued, 6:10

ARBITRATION CLAUSE
(SETTLEMENT)

Generally, 6:38, 9:14
Guarantees and, 3:10
Survives allegation of fraud, 6:27

ARM’S-LENGTH
TRANSACTIONS

Generally, 6:7
Contractual negotiations, 6:47, 6:55

ASSIGNMENT
Close connection doctrine, 6:11
Mortgages, of, 2:15
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ASSIGNMENTS AND
PREFERENCES

Generally, 11:14
Bankruptcy and, 11:19

ATTRIBUTION OF DEBT
PAYMENTS

Generally, 3:18

AUDITORS
Generally, 6:10, 6:29

BACK-DATING CONTRACTS
Generally, 5:3

BAD FAITH CLAIMS AGAINST
LENDER

Breach of good faith duty, 1:2, 8:26

BANK CRIME PREVENTION
AND INVESTIGATION
OFFICE

Generally, 8:21

BANKERS TRUST ORDER
Generally, 11:22

BANKRUPTCY
Abuse of process, 12:8
Annulment of discharge, 12:4,

12:22
Annulment of proposal, 12:3
Appeal of disallowance, 12:13
Assignment, 12:2
Bankrupt

assets of, 12:11
duties of, 12:27
fraud by, 12:24
offence by, 12:27

Bankruptcy order, 12:4
appeals, 12:29
burden of proof, 12:17
interlocutory, 12:10
secured creditor, options, 12:19
venue of application, 12:18

Chattel collateral, priorities, 12:16
Claims process, 12:12

creditor not included, 12:26

BANKRUPTCY—Cont’d
Claims process, 12:12—Cont’d

creditors, priorities, 12:28
preferred creditors, 12:14
secured creditors, 12:15
spousal claim, 12:28
unliquidated damages, 12:11
unsecured creditors, 12:13
valuation of claims, 12:12

Continued mortgage payments dur-
ing, 2:3

Definition of insolvency, 11:1, 11:4
Discharge of bankrupt, 12:23

conditional, 12:24
creditor not notified of hearing,

12:27
effect of, 12:25
facts, preventing, 12:23

Distress by Landlord, 11:19
Duties of bankrupt, 12:22
Fraudulent conveyance or prefer-

ence, 11:19
Insolvency defined, 12:9
Introduction to, 12:1
Limitation of actions, 12:1, 12:20
Mortgagor act of default, 2:3
Mortgagor liable after absolute dis-

charge, 12:13
Paramountcy of federal enactment,

12:1; 12:5
Pre-empting the vote by veto credi-

tor, 12:3
Proposal, 12:3
Provincial legislation and, 12:1
Receivers, 12:6

interim, 12:7
Refusal of discharge, 12:23, 12:24
Registered retirement savings plans,

exempt property, 12:11
Settlement of claim arising while

undischarged bankrupt, 9:14
Sham trust, 11:19
Statement of affairs, written, 12:22

creditor not included, 12:26

DEBT LITIGATION
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BANKRUPTCY—Cont’d
Stay of proceedings, statutory,

12:21
purpose of, 12:25

Student loans, re: discharge, 12:23
Summary procedure, 12:1
Super-priorities, 12:14
Trustee

disallowance, power of, 12:1
discharge of, 12:25
report by, 12:24

Wage earners, priority, 12:1

BANKS
Audit, 1:2
Bad faith claims, breach of good

faith duty, 1:2, 8:26
Breach of contract by, 8:26
Collection duty, 1:2
Confidentiality, duty of

See FINANCIAL PRIVACY
Consolidation of accounts

See SET-OFF, banker’s right to
set-off

Criminal liability, 8:3
Directors and officers, 1:2
Duty of care to customers, 8:12
Fees, 1:1
Financial statements, 1:2
Good faith, breach of duty, 8:26
Records, 1:2
Superintendent of Financial Institu-

tions, 1:2
Supervision, 1:2
Trustees of registered funds, 6:35

BANK’S STOCK BROKERAGE
Duties, 6:9

B.C. FERRY AGREEMENT
Generally, 2:7

BENEFIT/BURDEN ANALYSIS
Generally, 6:22

BILLS OF EXCHANGE
As evidence, 5:1

BI-POLAR DISORDER
Generally, 6:46

BITCOIN
Generally, 6:48

BOOKKEEPING ENTRIES
As payment of advance of loan, 5:8

BRIBERY
Generally, 6:24

BUILDERS’ LIENS
See MORTGAGES, priorities

BULK SALES LEGISLATION
Generally, 11:52
Exemption from, 11:54
Repealed in Ontario, 11:52
Status to sue, 11:53

BUSINESS DEVELOPMENT
BANK OF CANADA,
STANDARD GUARANTEE
TERMS

Generally, 2:12

CANADA SMALL BUSINESS
FINANCING ACT

Generally, 6:7

CANADIAN CHARTER OF
RIGHTS AND FREEDOMS

Generally, 4:12, 4:23, 4:30, 6:18,
6:62, 7:2, 8:11, 8:21, 11:21,
12:27

CAPACITY, CONTRACTUAL
Generally, 6:46
To sue on assignment, 2:15

CASH PAYMENT, ALLEGED
Generally, 5:8

CERTIFICATE OF PENDING
LITIGATION, MISUSE OF

Generally, 2:8
Bankruptcy, 11:19

CERTAINTY IN LAW
Generally, 1:1
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CERTIFICATE OF PENDING
LITIGATION, MISUSE OF
—Cont’d

Equitable mortgage, 2:41
Writ of seizure and sale and, 10:31

CHABRA ORDER
Generally, 11:22

CHAMPERTY (ASSIGNMENT)
Generally, 6:35

CHANGE OF POSITION
(DETRIMENTAL
RELIANCE) DEFENCE

Generally, 11:11

CHARGE
See MORTGAGES

CIVIL REMEDIES ACT, 2001
Generally, 11:22

CLASS ACTION
Against lenders, 6:35, 6:38, 8:20
Summary judgment prior to certifi-

cation, 4:12

CLAYTON’S CASE
Generally, 3:19

CLEAN HANDS DOCTRINE
Generally, 6:24, 6:47

CLOSE-CONNECTEDNESS,
DEFENCE OF

Generally, 6:11
Close business relationship, 6:11
Lender, 6:11
Set-off resulting, 6:11

COLLATERAL BENEFITS
Insurance coverage, 6:55

COLLATERAL CONTRACT
Generally, 5:10

COLLATERAL CONTRACT,
ALLEGED

Generally, 5:10

COLLECTION DUTY
Generally, 1:2

COLLECTION HARASSMENT
See also LIBEL
Generally, 1:2
Damages

impecuniosity of claimant, 8:11
Deceptive documents, 8:11
Fraud, 8:11
Intentional interference with eco-

nomic interests, 8:11
Invasion of privacy, 8:11

autodialer, 8:11
collection calls and, 8:11

frequency, manner, 8:11
contacting debtor’s employer,

8:11
debt collection malpractice, 8:11
demand letter and, 8:11
employer, contacting debtor’s,

8:11
no general law of privacy, 8:11
personal-information approach,

8:11
resentment by debtor, 8:11

Mental (or emotional) distress, 8:11
Not a defence against a debt claim,

8:11
Nuisance, 8:11
Personal injury, 8:11
Physical intimidation, 8:11
Private investigators, 8:11
Prohibited practices (Ontario), 8:11
Security guards, 8:11
Threats, 8:11

COMMON MISTAKE
Generally, 9:12

COMPANIES’ CREDITORS
ARRANGEMENT ACT

Generally, 12:1
Bankruptcy proposal converted to

restructuring order, 12:3
Contracting out prohibited, 12:3

DEBT LITIGATION
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COMPANIES’ CREDITORS
ARRANGEMENT ACT
—Cont’d

Court-ordered priority, paramountcy
of, 12:5

Interest stops rule, 12:3
Negative option scheduled claims

process, 12:12
Priorities, 12:28
Super-priorities, 12:14
Unsecured claim adjudication, sum-

mary, 12:11

CONDOMINIUM
Lien for condominium arrears/

common expenses, 2:3
priority of, 2:34

CONFIDENTIALITY
Bank’s duty of, 6:8; 8:20

account balance, 8:20
affiliate-sharing, 8:20
assignment of mortgage, 8:20
collection of debt, 8:20
common law duty, 8:20

damages for breach, 8:21, 8:22
exceptions, 8:21

compulsion of law, 8:21
consent to disclosure, 8:21
correction of file information,

8:21
criminal conduct of depositor,

8:21
dishonour of cheque, 8:19; 8:20
e-mail and, 8:21; 8:23
misuse of information, 8:21

marketing lists, 8:21
mortgage particulars, 8:21
notification of client, 8:21
outrageous breach of duty, 8:11
photographs, 8:22
review of file by customer, 8:20
search warrant, 8:20
subpoena, 8:21, 8:23
video surveillance, 8:21

Journalists’ sources, 8:11; 8:22

CONFIDENTIALITY—Cont’d
Third-parties, 8:22

CONSIDERATION
See GUARANTEE, consideration;

EVIDENCE, documents, seal

CONSPIRACY
Furthering bank’s legitimate

interests, 6:12
Involving solicitor, 7:11
Merger in breach of contract, 6:12
Pleading, 6:12
Summary judgment, 4:24

CONSTRUCTION LIENS
See MORTGAGES, priorities

CONSTRUCTIVE NOTICE
Generally, 2:26
Of illegality, 6:45

CONSULTING FEES
As disguised interest, 6:38

CONTEMPT
Generally, 2:8, 5:19, 9:7, 11:10;

11:34, 12:10
Costs, 11:34

CONTRACTING OUT
See SET-OFF, contracting out of the

right to
See WAIVER, of cause of action

for improvident sale, 2:12
Justification, 3:9

CONTRACTS
Agreement to agree, 9:5
Back-dating, 5:3
Breach of, by bank, 8:26
Cancellation, as opposed to

termination, 8:26
Construction of, 4:29
Duty of good faith and honest per-

formance, 9:5
Entirety of agreement clause, 6:21
Frustration of mortgage contract,

6:64

INDEX
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CONTRACTS—Cont’d
Intentional interference by lender,

1:2
Interpretation of, 5:17, 9:8

an iterative process, 9:8
commercial common sense, 5:6

Mistake re collateral value, 6:7
Negotiations, no duty of care dur-

ing, 6:7
No Oral Modification Clause, 2:18,

3:16
Oral contract, proof of, 2:36
Privity rule, 2:19
Rectification of, 2:30

equitable mortgage and, 2:36
Repudiation (definition of), 6:46
Sealed contract rule, 5:7
Subjective intent is irrelevant, 5:9
Terms incorporated by reference,

5:2
Uncertainty re: terms, 9:5

CONTRA PROFERENTEM
Rule of construction, 6:34
Verification agreement, 5:17

CONTRIBUTORY NEGLIGENCE
See MISREPRESENTATION, con-

tributory negligence and
See also FRAUD, contributory

negligence no defence

CORPORATE VEIL
Piercing, 8:8

COST OF BORROWING
Bank Act (Canada), 6:7; 6:39
Disclosure, 6:39
Loan remains enforceable (Canada),

6:35
Loan unenforceable, 6:38
Mortgages, 2:6

CREDIT BUREAU REPORT
Libel and, 8:13, 8:15
Settlement and, 9:6

CREDIT CARD
Generally, 5:16
Claim is liquidated demand, 4:1
Collection costs and default judg-

ment, 4:1
Consumer protection legislation,

6:38
Cost of Borrowing (Banks) Regula-

tions (Canada), 6:39
Credit limit, 6:7
Fraud and, 6:26
Monthly account statements, 5:16,

5:18, 6:40
Novation and, 2:16
Parties to the transaction, 6:54
Payment is conditional, 6:48
Privacy of account information,

8:21
Verification agreement and, 5:17
Vouchers, 5:16

CREDIT LIMIT
See DEFENCES, MISCEL-

LANEOUS

CREDITORS’ RELIEF ACT
Generally, 10:27

CRYPTOCURRENCY
Generally, 6:48

CYBER-LIBEL
Generally, 8:15

DEBTOR AND CREDITOR
Normal lending relationship, 6:21;

6:5

DEBTOR’S DUTY TO SEEK OUT
CREDITOR

Generally, 6:49
Mortgagee’s delay does not affect

interest, 2:13

DEBTOR’S PRISON
Generally, 1:1

DEBT LITIGATION
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DEEMED REINVESTMENT
PRINCIPLE

Generally, 3:6

DEEPENING INSOLVENCY
Generally, 6:7

DEFAMATION
See also LIBEL
Of credit, 6:8
Privilege, 4:22
Summary judgment inappropriate,

4:12, 4:22

DEFAULT
Generally, 2:3
Orchestrated by lender, 8:26
Request to Pay from Canada Reve-

nue Agency, 2:3

DEFAULT JUDGMENT
Abuse of process, claim itself is,

4:1
Bankruptcy stay and, 4:1
Consent judgment, distinguished,

4:7
Damages, unavailable for claim in,

4:1
Disability, defendant under, 4:1
Distinguished from noting in

default, 4:1
Family law proceedings, 4:1
Foreclosure of mortgage, 4:1
Foreign plaintiff, 4:1
Fraud, 4:1
Irregular, 4:1

amount in excess of claim, 4:1
bankruptcy, 4:1
non-liquidated claim, 4:1
party under a disability, 4:1
service, denial of, 4:1

rebuttal of particulars of ser-
vice, 4:2

voluntary appearance (Notice
of Intent to Defend), 4:1

service, improper, 4:1

DEFAULT JUDGMENT—Cont’d
Irregular, 4:1—Cont’d

service in foreign jurisdiction,
4:1

stay order, breach of, 4:1
Liquidated sum, 4:1
Setting aside

appeal of order, 4:7
costs, 4:6
cross-examination always avail-

able, 4:1
defence, merits of

affidavit essential, 4:3
draft pleading insufficient, 4:3
facts must be deposed, 4:3
justiciable issue, 4:3; 4:8
legally sustainable, 4:3
prior inconsistent statements,

4:3
delay, 4:2

affects proof of merits of
defence, 4:2

calculated risk in not defend-
ing, 4:2

disorder of the mind, not dis-
ability, 4:2

fault of counsel, 4:2
impecuniosity, 4:2
mistake, 4:2
party under disability, not

affected, 4:2
procedural barrier, 4:2
settlement negotiations, 4:2

deliberate failure to defend, 4:2
failure to pay solicitor’s

retainer, 4:2
impecuniosity of debtor, 4:2

discretion of court, 4:1
failure to observe condition, 4:1
five-part test, 4:1
intention to defend, continuing,

4:1
matrimonial proceedings, 4:1
motion procedure, 4:2

INDEX
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DEFAULT JUDGMENT—Cont’d
Setting aside—Cont’d

motion to strike shows intention
to defend, 4:1

security for costs, 4:6
service, improper, 4:1
set-off as defence, 4:6
sharp practice, 4:1, 4:2
simplified procedure, 4:1
solicitor’s affidavit, 4:2
stay of proceedings and, 4:1
terms of order, 4:6
tests for setting aside a default

judgment, 4:1
in simplified procedure only,

4:12
three-part test, 4:1
undisputed balances, 4:6
unless order, 4:1
writ-saving, 4:6

DEFENCES, MISCELLANEOUS
Appraisal as representation, 6:7,

6:10
Bogus defences, 6:62
Church of the Ecumenical Redemp-

tion International, 6:65
Credit limit unilaterally reduced,

6:7
De minimis non curat lex, 2:3
Due diligence defence, 6:7, 6:28
Encouraging use of credit, 6:7
Expression of enthusiasm for

investment, 6:3
Freemen or Freemen-on-the-Land,

6:65
Gold Shield Alliance, 6:66
Illiteracy, 6:24
Inability to repay, 6:7
Inequality of bargaining power,

6:34
Investment to have been risk free,

6:7, 6:10
Lunacy, alleged, 6:7
Magna Carta Lawful Rebellion,

6:65

DEFENCES, MISCELLANEOUS
—Cont’d

Negligent lending, 6:7
Organized Pseudolegal Commercial

Argument, 6:65
Permitted to borrow too much

money, 6:7
Pre-authorized payment not

accessed, 6:49
Pseudolaw, 6:65
75% rule for mortgages, 6:7
Sexual harassment, 6:2
Source of funds, 2:2
Sovereign Men or Sovereign

Citizens, 6:65
Strawman defence, 6:65

DELAY
Injunctions, 11:20

DEMAND LETTER,
ERRONEOUS

Generally, 8:11

DEMAND NOTE
Generally, 2:2

DE MINIMIS NON CURAT LEX
Generally, 6:35

DIRECTED VERDICT
Generally, 4:12

DIRECTOR, CORPORATE
Guarantor wife as, 3:13

DOCUMENT FEE
Generally, 2:6

DURESS
Generally, 6:44 to 6:47
Actual notice of to lender, 6:45
Affirmation, 6:46
Alternative lender available, 6:46
Defined, 6:44
Economic duress, 6:47

commercial pressure, 6:46, 6:47
no person may take advantage of

his own wrong, 6:47

DEBT LITIGATION
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DURESS—Cont’d
Economic duress, 6:47—Cont’d

past consideration and, 6:47
promissory estoppel and, 6:47
recovery of overpayment, 6:47

Enforcement of pre-existing rights
(close or litigate), 6:46.

See also UNDUE INFLUENCE,
enforcement of pre-existing
rights

Non-violent measures, 6:44
Stress does not qualify as, 6:44,

9:15
Threat to expose improbity, 6:44
Voidable contract, 6:44

DURESS OF GOODS
See DURESS, economic duress

ECONOMIC ABSTENTION
DOCTRINE

Generally, 1:1

E-DISCOVERY
Generally, 5:19

ELECTION
See WAIVER, election and
Fraudulent misrepresentation and,

6:28

ENGAGED COUPLES
Generally, 6:15

ENTERPRISE LIABILITY
Generally, 8:8

ENTIRE AGREEMENT CLAUSE
Generally, 5:9, 9:6, 9:7

EQUITABLE SUBROGATION
Generally, 2:21, 2:30, 2:32

ESTOPPEL
Acceptance of benefits and, 6:55,

6:57
Acceptance of payments after

default, 6:60
Acquiescence as, 6:16
Clean hands doctrine, 6:56

ESTOPPEL—Cont’d
Convention, by, 6:56
Detrimental change of position,

6:56
Monthly statements of account,

6:60
Promissory, elements of, 6:56
Proprietary, 6:56
Reliance, 6:56
Representation, by, 6:56
Settlement discussions, 6:60
Silence and, 6:56
Waiver, distinguished from, 6:59

EVIDENCE
Admissions, 4:17

withdrawal of, 4:23
Best evidence rule, 4:22, 4:23, 5:1
Bookkeeping entries, 5:8
Cash payment, 5:8
Circumstantial, 4:17
Collateral contract, 5:10
Conclusion of law, 4:23, 4:31
Deemed undertaking rule, 4:17
Destruction of

See SPOLIATION OF EVI-
DENCE

Documents
admissibility, 4:22
alterations, 5:4
bills of exchange, 5:5
blank documents, 5:5

interest rate, 5:5
date of, 5:3

left blank, 5:5
seal, 5:7

Documents, allegedly inaccessible,
4:31

Fine print, 5:6
Forgery, 5:14

expert testimony, 5:14
failure of, 5:14

summary judgment re, 5:14
Fraud, 6:31
Incorporation by reference, 5:2, 5:6

INDEX
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EVIDENCE—Cont’d
Inspection of, 5:13
Judicial admissions, 4:18 to 4:21
Judicial findings and conclusions,

4:32
Litigation privilege, 7:8
Media reports, 5:11
Misrepresentation, 4:31
Parol evidence, 4:31, 5:9

ambiguity
see also CONTRA

PROFENTEM
entirety of agreement clause, 2:6,

5:9
guarantees and, 3:1
misrepresentation, 5:9
purported oral agreement, 5:9
settlement and, 9:6
summary judgment and, 4:32
trade, custom or usage, 5:9

Prior consistent statement, 5:12
Prior inconsistent statement, 4:23
Related conviction, 4:19
Self-serving evidence, 5:12
Similar fact evidence of fraud, 6:31
Spoliation of

See SPOLIATION OF EVI-
DENCE

Standard of proof in civil cases,
12:17

Summary judgment motions
admissible evidence, 4:32
appraisals, 4:22
bald denial, 4:23
character required, 4:29
conclusory assertions, 4:31
documents as corroboration,

4:22, 4:24, 4:32
failure of, 4:23

expert opinion, 4:22, 4:23, 4:25
hearsay

See information and belief,
infra

inference, 4:29
information and belief, 4:22

EVIDENCE—Cont’d
Summary judgment motions

—Cont’d
other evidence, 4:22
privilege against self-crimination,

4:23
res judicata, 4:17
self-serving, 4:31
source of information and belief,

4:22
speculative assertions, 4:23
theoretical arguments, 4:23

Vicarious admissions, 4:18 to 4:21
Videotape, edited, 5:11

EXAMINATION IN AID OF
EXECUTION

Generally, 11:1

EXEMPTION CLAUSES
Set-off and, 6:55

EXPERT WITNESS
Disqualification of, 7:2

EX TURPI CAUSA NON ORITUR
ACTIO

Generally, 6:30, 6:35, 8:6, 11:17

FAILURE TO READ CONTRACT
See also NON EST FACTUM
Generally, 6:34
Misrepresentation and, 6:21

FAIR MARKET VALUE
(COLLATERAL)

Generally, 2:13

FIDUCIARY DUTY
Arm’s-length transactions, 6:3 to

6:6, 6:7, 6:55
Guarantors, 6:3 to 6:6
Imprudent advice, 6:3 to 6:6; 6:4
Lender

expression of opinion, 6:4
promoter, 6:4, 6:10
self-interest, 6:7

DEBT LITIGATION
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FIDUCIARY DUTY—Cont’d
May prohibit contracting out, 2:9,

5:10, 6:52
Negligence by fiduciary,

distinguished from, 6:3
Pleading, 6:6
Standard mortgage transactions, 6:6
Test for, 6:4
Transmitted to a lender, 6:5
Vulnerability and, 6:4

FINALITY PRINCIPLE
Generally, 9:16

FINANCIAL ADVICE (FROM
LENDER)

Generally, 6:8, 6:9
As defence, 6:8
Brokerage arm of lender, negligence

and, 6:9
Common honesty, 6:21 to 6:23
Granting credit does not constitute,

6:8, 6:9.
See also DEFENCES, MISCEL-

LANEOUS, investment to
have been risk free

Inducing breach of contract, 6:8,
6:9

Lender has no duty to investigate
the investment, 6:8, 6:9, 6:21
to 6:23

FINANCIAL PRIVACY
Confidentiality of bank to customer,

8:20
Consent to disclosure, 8:20
Government records, 8:21
Marketing lists, 8:21
Thumbprint demand, 8:20

FIRE INSURANCE
Discretion re: proceeds, 2:19
Standard mortgage clause, 2:19
Subrogation, 2:19

full indemnification required,
2:19

Termination, 2:19

FIRE INSURANCE—Cont’d
Vacancy of insured premises, 2:19

FIRST REFUSAL, RIGHT OF
Generally, 2:10

FLOATING CHARGE
Generally, 2:36, 2:41

FORECLOSURE
Setting aside default order, 4:1

FORFEITURE, RELIEF FROM
See also MORTGAGES, stay of

execution, summary judgment
Foreign judgment

enforcement at common law,
11:3

fraudulent conveyance and, 11:13
Forfeiture rule, 11:11
Settlement penalties, 9:13

FORGERY
Generally, 2:5, 5:14, 7:10
Estoppel or waiver, 5:14
Non-essential document, 5:14
Pleading, 5:14
Ratification of, 5:14

FRAUD
Generally, 2:5; 2:8
Agent and, 6:28
Arbitration clause and, 6:26
Borrower, liability for solicitor’s

fraud, 7:12
Collection procedures, 8:11
Concealment, knowing, 6:26
Constructive knowledge of, 6:26
Contributory negligence no

defence, 6:30
Costs, 6:32

impeachement of integrity or
reputation, 6:32

Debt procured by, 6:26
Default judgment inappropriate,

6:30
Dissolution of transaction, 6:26;

6:28

INDEX
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FRAUD—Cont’d
Due diligence and, 6:28
Election, 6:28

complete knowledge required,
6:28

Elements of, 6:26
Exclusion of liability, public policy

against, 6:26
Financial forecasts, 6:26
Fraud or the equivalent of fraud,

2:30
Intent, 6:27, 6:31
Knowing concealment, 6:27
Mistake essential, 6:26 to 6:33
Mortgage enforcement, as defence

against, 6:55
No presumption of (evidentiary

rule), 5:3; 5:4
Pleading, 6:29

multiple defendants, 6:29
particulars, 6:29

Present or past fact, 6:26 to 6:33
Proof required, 6:31
Puffery, mere, 6:27
Setting aside default judgment and,

4:5
Solicitor-client privilege, 6:31

distinguished from litigation priv-
ilege, 8:24

Summary judgment and, 2:8, 6:30
Summary judgment obtained

through, 4:14
Third party, innocent, rights of, 6:28
Third party, of, 6:26

FRAUDULENT CONVEYANCES
AND PREFERENCES

As cause of action, 11:5
As criminal offence, 11:6
Badges of fraud, 11:9
Bankruptcy and, 11:19
Bulk sales legislation, 11:52

exemption from legislation,
11:54

Certificate of pending litigation,
11:10

FRAUDULENT CONVEYANCES
AND PREFERENCES
—Cont’d

Consideration
pre-existing debt, 11:10

Consideration, lack of, 11:3, 11:5
Covin, 11:13
Estranged spouse, 11:5
Fraudulent conveyances, 11:5

badges of fraud, 11:9
Freezing order, 11:20 to 11:40
Illegal contract, as, 11:15

ex turpi causa non oritur actio,
11:17

in pari delicto potior est conditio
defendentis (or possidentis),
11:16

Illegality, as defence, 11:18
Improper preferences, 11:14
Insolvency defined, 11:4
Intent required for, 11:6
Introduction, 11:1
Limitation of actions, 11:1, 11:2
Loss caused to transferor, 11:15 to

11:18
Mareva injunctions, 11:20 to 11:37
Matrimonial transfers, 11:11
Mortgages as fraudulent convey-

ances, 11:12
Paulian action (l’action Paulienne;

action en inopposabilite), 11:5
Pleading, 11:7
Prejudgment garnishment, 11:42 to

11:51
Proof, burden of, 11:8
Sham mortgage, 11:12
Sham trusts, in bankruptcy, 12:11
Status to sue, 11:3

certificate of pending litigation,
11:10

limitation period, 11:1
Structured settlement as, 11:5

FRAUS OMNIA CORRUMPIT
Generally, 6:26 to 6:33
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FREEDOM OF CONTRACT
See also ARM’S-LENGTH

TRANSACTIONS; UNDUE
INFLUENCE, freedom of
contract

Generally, 6:7; 6:15 to 6:20.

FREEDOM OF SPEECH
Generally, 8:22

FREEZING ORDER
See MAREVA INJUNCTION

FRESH STEP
As waiver, 6:59

FRUSTRATION
Mortgage, 6:65

GAMBLING DEBTS
Generally, 6:35

GARNISHMENT
Generally, 10:3 to 10:5
Banker’s right of set-off, 10:13
Bank-held assets, 10:13

guaranteed investment certifi-
cates, 10:16

joint account, 10:14
registered retirement savings

plans, 10:17
trust account, 10:13, 10:14

Bankruptcy, 10:4, 10:80
Branch of account, 10:13
Crown debts, 10:24
Damages for pain and suffering,

10:20
Extra-provincial, 10:3 to 10:5
Family law orders prevail, 10:45 to

10:47
Federal employees, 10:11
First nations, 10:8
Garnishee liability, 10:6, 10:13
Hearing, 10:26
Liability of creditor, 10:5
Life insurance products, 10:18
Partnership assets, 10:15
Pension benefits, 10:10

GARNISHMENT—Cont’d
Prejudgment garnishment, 11:42 to

11:51
Protected classes, 10:7
Provincial employees, 10:12
Retail Sales Tax Act (Ont.), 10:26
Seamen, 10:7
Termination, 10:4
Wages, 10:10 to 10:23

GOOD FAITH
Generally, 1:1
Breach of duty, 8:26
Collection of debts, 1:2, 2:7
Demand mortgage, 2:2
Duty of, 1:1, 1:2, 2:5 to 2:8, 2:12,

5:17, 8:12 to 8:19, 8:22, 8:26,
9:7, 9:16

Guarantees, 3:13
Mortgagee’s duty in selling prop-

erty, 2:12
No obligation to settle or compro-

mise, 2:7
Notice of terms to arm’s-length

party, 6:7
Performance of agreements, 6:7
Precipitating default, as lack of, 1:2
Renewal of mortgage, 2:7
Settlement negotiations, 9:7, 9:16

GROUP ENTERPRISE
LIABILITY

Generally, 8:8

GROW HOUSE
See MARIJUANA GROW

OPERATION

GUARANTEE
Accommodation surety, 3:2
Advance of fresh moneys, 3:13,

8:26
Arbitration clause, effect of, 3:1
Attribution of funds to other debts

by creditor, 3:18
contrary to instructions, 3:13
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GUARANTEE—Cont’d
Collateral, notice of disposition

notice of sale, Mortgages Act
(Ontario), 3:15

Personal Property Security Act
(Ontario), 3:15

Collateral contract and, 5:10
Compensated surety/guarantor, 3:2
Consideration, 3:2

forbearance, 3:2
past consideration, 3:2
seal, 3:2

Continuing liability, 3:10, 3:16
Copy of the guarantee document,

3:20
Costs of litigation, 3:1
Defined, 3:1
Duty to disclose creditworthiness of

intended borrowers, 3:7
Equity of exoneration, 3:6
Foreclosure of mortgage does not

discharge, 3:10
Guarantor’s right to redeem

mortgage, 2:11
Guarantor wife, 3:13

duty of lender, 3:13
wife as corporate director, 3:13

Husband procuring signature, 3:14
Incorporation of primary loan by

reference, 5:2
Independent legal advice, 3:12
Injunction re: sale of property, 2:8
Joint and several liability of direc-

tor, distinguished from, 3:4
Lender’s duty of disclosure, 3:7
Limitations, re: mortgage, 3:1, 4:12
Material change of risk

See renewal of primary loan,
infra

Misnomer of party, 9:14
Mitigation defence, 3:19
Non est factum defence, 6:25
Oral release, 5:10
Parol evidence rule, 3:1

GUARANTEE—Cont’d
Principal borrower’s duty of

disclosure, 3:7
Principal debtor, as, 3:16
Release, 3:16
Renewal of primary loan, 3:16

extension distinguished, 3:16
guarantors officers of the debtor

corporation, 3:16
no prejudice, 3:16.

See also MORTGAGES, nova-
tion

Requirement for writing, 3:3
later written acknowledgment,

3:3
Right of contribution, 3:6
See to it guarantee, 3:1
Statute of Frauds (Ontario), 3:3
Termination, 3:17.

See also copy of the guarantee
document, supra

Variation of principal debt, 3:8,
3:16

Without prejudice clauses, 3:9

HANDWRITING EXPERT
Generally, 5:14

HARASSMENT
See COLLECTION HARASS-

MENT
Combined with another cause of

action, 8:11
Stand alone tort, 4:30

HETER ISKA
Generally, 6:38

HOME BUYER
Construction lien and see MORT-

GAGES, priorities

HONEST PERFORMANCE
See GOOD FAITH

ILLEGALITY
Generally, 6:35 to 6:43
Income tax evasion, 6:35
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ILLEGALITY—Cont’d
Interest legislation, 6:38

criminal rate, 6:38
administration fee, 2:6, 6:38
class action, 6:38
collateral benefit, 6:38
consent to, 6:38
consulting fees, 6:38
document fee, 2:6
notional severance, 6:38
royalties and, 6:38
ultra vires loan, 6:38
voids transaction, 6:38

Knowledge of or supporting, 6:12
Mortgage brokers’ legislation, 2:6
Regulatory offences, 6:37
Securities Act (Ontario), 6:36

developers’ loans paid off by unit
mortgages, 6:36

Voids transactions, 6:36, 6:39

ILLEGIBILITY
Generally, 5:6
Illiteracy, 6:18

INABILITY TO PAY LOAN, AS
ALLEGED DEFENCE

See NEGLIGENCE OF LENDER

INCAPACITY
Generally, 6:61

INCOME TAX EVASION
See ILLEGALITY

INDEMNIFICATION
Generally, 3:1
Among guarantors

See GUARANTEE, right of con-
tribution

distinguished from guarantee,
5:10

INDEPENDENT LEGAL ADVICE
Generally, 3:13
Borrower’s duty to seek, 7:8
Common solicitor, 7:8
Defence, as a, 7:8

INDEPENDENT LEGAL ADVICE
—Cont’d

Effect of, 7:8
Guarantor, proposed, duty of, 7:8
Ignorance of lawyer re: key facts,

7:8
Ignoring solicitor’s advice, 7:8
Officer and director of the corpora-

tion receiving the loan, 7:8
Ordinary loan or guarantee situa-

tion, 7:8
Paralegal, from, 7:8
Pleading, effect of, 7:8
Presumed competent, 7:8
Prior occasion, effect of, 7:8
Retainer, establishment of, 7:8
Rules of Professional Conduct

(Ontario), 7:8
Solicitor-and-client privilege

refusal to waive, 7:8
waiver of, mistaken, 8:24

Solicitor’s qualifications, 7:8
Unsought advice, 7:8
Waiver of, 7:8
When unnecessary, 7:8

INDOOR MANAGEMENT RULE
Generally, 2:36

INHERENT JURISDICTION
Superior Court, 11:24

INJUNCTIONS
See also MORTGAGES, injunc-

tions
In respect of breach of confidential-

ity and defamation,
distinguished, 8:21

INSOLVENCY
Bankruptcy definition, 11:4

INSPECTION OF DOCUMENTS
Generally, 5:13

INSURANCE
See MORTGAGES, insurance of
Collateral benefit rule, 6:55
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INSURANCE—Cont’d
Non-payment of premiums, 6:60

INTEGRATION CLAUSE
See CONTRACTS, entirety of

agreement clause

INTENTIONS OF
CONTRACTING PARTIES

Subjective intentions, 4:29

INTEREST
See also ILLEGALITY, interest

legislation
Administration fees, 6:38
Consulting fees, 6:38
Court-ordered, 6:41

unjust enrichment and, 6:43
Default rate, 6:40
Effective rate, 6:40
Monthly account statements, 6:60
Monthly payments, stipulation for,

6:41
Mortgages, 6:42

compound interest, 6:43
interest bonus payment, 6:42
miscellaneous charges, 6:42
placement and processing fee,

6:41
three months’ interest payment,

6:42
Prime plus, 6:40
Yield maintenance, 6:41

INTERFERENCE WITH
ECONOMIC RELATIONS

See FINANCIAL ADVICE (FROM
LENDER), inducing breach of
contract

Freezing bank account, 8:12

INVASION OF PRIVACY
Generally, 8:20

IOU
Is a promissory note, 2:1

JOINT ENTERPRISE
Claim against lender, 6:11

JUDGMENT
Generally, 10:3 to 10:5

JUDGMENT DEBTOR,
CONTEMPT BY

Generally, 11:1

LACHES
See also UNDUE INFLUENCE,

laches and
Generally, 2:36
No defence to a legal claim, 6:56

LAW STATEMENT
Generally, 10:43

LEASING
Generally, 1:1

LENDER LIABILITY
See also COLLECTION HARASS-

MENT
Breach of contract, 8:26
Class actions, 8:29
Financial privacy, 8:20 to 8:24
Foreign exchange markup, non-

disclosure of, 6:35
Libel and slander, credit reports,

8:12 to 8:19
Mareva injunction, obligations,

8:26
Vicarious liability, 8:3 to 8:10

LIBEL
Absolute privilege

Cheque, dishonour of, 8:19
enforcement proceedings, 8:18
litigation, 8:19
perjury, 8:19
regulatory investigation, 8:19

Cheque endorsement, 8:12
Credit bureau report, 8:13

accuracy and fairness, 8:13
administrative redress, 8:13
dispute re, 8:13
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LIBEL—Cont’d
Credit bureau report, 8:13—Cont’d

due diligence defence, 8:14
fiduciary duty, 8:13
financial institution, 8:13
fines, 8:13
invasion of privacy, 8:11, 8:13
lender not liable, 8:13
negligence, 8:14
publication, 8:14
qualified privilege, 8:18

Damages
cyber-libel, 8:16
difficulties in securing credit,

8:21
remoteness, 8:14

Fair comment defence, 8:15
Fraud, alleging, 8:18
Internet, 8:15, 8:23

place of libel, 8:15
Justification, 8:17
Limitation, 8:15
Publication, 8:14

single publication rule, 8:15
summary judgment, 8:14; 8:21

Qualified privilege, 8:18
broadcast or circulation, 8:18
categories of occasion, 8:18
common interest, 8:18
lender, 8:18

malice, 8:18
presumption against, 8:14

does not defeat absolute
privilege, 8:14

public policy and, 8:18
question of law, 8:18
reliance on credit report, 8:18
set-off for, against debt not avail-

able, 6:11

LIMITATIONS
Acknowledgment, 9:19
Amendment and, 4:33
Demand note, 2:2

LIMITATIONS—Cont’d
Mortgages, 2:3; 3:1, 4:12

guarantees of mortgages, 3:1,
4:12

Remedial constructive trust, 6:39
Specialty, 3:2
Statement of position, 9:19
Summary judgment, on mortgage,

4:12

MAGNA CARTA LAWFUL
REBELLION

Generally, 6:65

MAREVA INJUNCTIONS
Generally, 11:20 to 11:37
Anti-terrorism, 11:24
Assets to be affected, test, 11:23
Availability, 11:23
Banks, effects upon, 8:26
Business expenses exception, 11:35
Contempt, 11:33
Continuation of order, 11:32
Dissolution, 11:31
Enforcement of third party claims

against frozen assets, 10:28
Family Law preservation/non-

depletion orders, 11:23
Foreign judgments, enforcement,

11:32
Fortification of undertaking as to

damages, 11:30
In aid of execution, 11:23
Introduction, 11:20
Jurisdiction, 11:22
Legal fees, source disclosure by

defendant, 11:21
Non-parties, binding on, 11:36
Norwich order in aid, 11:21
Proprietary injunction, 11:34
Purpose, 11:21
Sentence for contempt, particulars,

11:33
Settling the form of the order, 11:33
Specific funds, 11:34

attachment orders Alberta, 11:35
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MAREVA INJUNCTIONS—Cont’d
Specific funds, 11:34—Cont’d

safeguard order Quebec, 11:36
Test, 11:25

balance of convenience/
irreparable harm, 11:28

balance of convenience/risk of
dissipation, 11:27

fraud exception, 11:29
prima facie case, 11:26

Undertaking as to damages, 11:30
Variation, 11:32
Worldwide, 11:22

MARIJUANA GROW
OPERATION

Mortgage broker not liable, 2:6
Not necessarily an act of default,

2:3

MARTEX TORT
Generally, 11:22

MATRIMONIAL HOME
Generally, 2:5

MEDIATION (MANDATORY)
Summary judgment and, 4:12

MENTAL DISTRESS
Generally, 8:11

MILLS INJUNCTION
Generally, 11:30

MISNOMER OF PARTY
Mortgagor, 4:3, 9:14

MISREPRESENTATION
Affirmation of agreement, 6:22
Contributory negligence and, 6:23
Election, 2:8, 6:22

intervening assignment, 6:22
repudiation within reasonable

time, 6:22
Expression of opinion, 6:10
Failure to explain terms of debt

instrument, 6:21 to 6:23
Financial forecasts, 6:26

MISREPRESENTATION—Cont’d
Future intent, 6:21 to 6:23
Made by a third party, 6:21 to 6:23
Opinion or judgment, 6:21 to 6:23
Parol evidence rule, 6:21 to 6:23
Pleading, 6:23
Present or past fact, 6:21 to 6:23
Reasonability, 6:10
Risk free, investment as, 6:10
Silence as, 6:10, 6:21, 6:21 to 6:23

duty to correct, 6:10

MONTHLY ACCOUNT
STATEMENTS

Generally, 6:7

MORTGAGE BROKER
Agent of the mortgagor, 2:6

liability to lender, 2:6
liability to owner (re: insurance),

2:24

MORTGAGES
Assignment of, 2:15

at a discount, 2:15, 2:32
confidentiality, 8:21
notice in writing, 2:15
proper parties, 2:16

Bankruptcy, re-affirmation post dis-
charge, 2:3, 12:13

Broker
See MORTGAGE BROKER

Clog on equity of redemption,
prohibited, 2:1

Collateral, 2:2
Collateral contract and, 5:10
Conventional, 2:2
Covenants, joint and several, 2:4
Default, 2:3

arrears of taxes, 2:3
builders’/construction lien

registered, 2:3
condominium arrears/common

expenses, 2:3
costs mortgage proceedings

where no default, 2:3
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MORTGAGES—Cont’d
Default, —Cont’d2:3

cultivation of illegal substances,
2:3

direct action against guarantor,
2:3

insurance coverage as defence,
2:23

insurance premiums, 2:3
refusal of payments, 2:9
restraint and management order,

2:3
set-off as defence, 2:9
waste as default, 2:3

Discharge, court-ordered, 2:8
Discharge, mistaken

does not necessarily discharge
mortgage debt, 2:28

reinstatement, 2:28
Equitable mortgages, 2:36

contract, written, 2:37
deposit of title deeds, 2:38
enforcement, 2:41
equitable charge, 2:39
limitation period (Ont.), 2:3
partnership/joint venture as basis

for, 2:36
priority of, 2:36, 2:40
subrogation and, 2:32
written contract, 2:37

Foreclosure does not discharge
guarantee, 3:10

Forgery, 2:5
Formal validity, 2:5

dower affidavit (Alberta), 2:5
High-ratio (Alberta), 2:17
Improvident sale of collateral, 4:22
Injunctions, 2:8

alleged forgery, 2:8
alternative legal remedy, 2:8
damages as adequate remedy, 2:8
Delaying tactic, as, 2:8
expectation of financing, 2:8
fraud as defence, 2:8

MORTGAGES—Cont’d
Injunctions, 2:8—Cont’d

improvident sale, 2:8
non arm’s-length transaction,

2:12
intention to redeem, 2:8
irreparable harm, 2:8
Master without jurisdiction, 2:8
mismanagement of mortgaged

property, 2:8
payment as condition of, 2:8
renewal of mortgage, 2:7

Insurance of
disability coverage, 2:24.

See also sickness and accident
coverage

fire insurance, 2:19 to 2:21
vacancy, change in risk, 2:19

to 2:21
life insurance of, 2:22

agency of lender, 2:23
agent’s duties, 2:23
criminal offence exclusion,

2:22
duty to disclose, 2:24
erroneous acceptance of

premiums, 2:24
evidence (oral and self-serv-

ing) respecting, 5:12
insurability, 2:24
lender’s duty to notify of

termination, 2:24
nominal damages, 2:24
spouses, 2:24

sickness and accident coverage,
2:23

vacancy, change in risk, 2:19
to 2:21

Interest
See INTEREST, mortgages

Lease as collateral, 2:1
default under as default under

mortgage, 2:3
mobile home as collateral, 2:1
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MORTGAGES—Cont’d
Limitation period, 2:2

collateral to promissory note, 2:3
Maturity of, 2:10

payments made after, 2:7
Mortgagor as trustee, 2:26

agency, 2:26
Musharakah Home Financing

Agreements
See MUDARABHAH AGREE-

MENT
Necessary and proper parties, 2:14
No obligation to renew after, 2:7
Notice of sale, effect of, 2:8

calculations, itemization, 2:9
Novation, 2:7, 2:16

without prejudice clause, 2:16
Once a mortgage, always a

mortgage, 2:1
Priorities

builders’/construction liens, 2:33
joinder necessary to affect, 4:12
Land Titles Act (Ontario), 2:27

actual notice of prior interests,
2:27

postponement, 2:31
guarantor, 2:31, 3:19
set aside, 2:31

rectification, 2:30
equitable remedy, 2:30
innocent third parties and, 2:30

registration, sacrifices existing
equitable priority, 2:31

Registry Act (Ontario), 2:26
actual notice of trust, 2:26

occupation of property, 2:26
Redemption, Mortgages Act

(Ontario)
generally, 2:11, 2:13
by trust beneficiary, 2:9
sale of property and, 2:11

Remedies, concurrent, 4:12
Remedies are concurrent, 4:12
Renewal, 2:7

See also novation, supra

MORTGAGES—Cont’d
Renewal, —Cont’d

as ratification, 2:7
2:7

deserted wife granted capacity to,
2:7

failure of execution, 2:7
increased interest rate, 2:18
injunction to enforce, 2:7
material change of risk (guaran-

tor), 2:7
no duty on lender, 2:7
renewal/extension distinction,

2:18
renewal letters, 2:7
subsequent encumbrancers, loss

of priority, 2:7
variation of terms, 2:18

Rents from property, 2:14
Right of first refusal to purchase

property, 2:10
Sale of property

appraisals, 2:12
auction, 2:8
delay (undue) by mortgagee, 2:13
duty of care, 2:12

no obligation to improve prop-
erty, 2:12

subjective test, 2:12
timing, 2:13

delay does not normally affect
interest, 2:13

Set-off, equitable
improvident sale as set-off, 6:55
may not prevent judgment on

mortgage, 2:13
Sham mortgage, 11:12
Sickness and accident coverage,

2:23
Spousal consent, 2:5
Statute of Frauds, 2:2
Stay of execution, summary judg-

ment
relative strength of counterclaim,

2:3, 2:9
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MORTGAGES—Cont’d
Stay of execution, summary judg-

ment—Cont’d
Relief from forfeiture, Courts of

Justice Act (Ontario), 2:9
Stay of proceedings, Mortgages Act

(Ontario)
dispute of mortgage account, 2:9
extension of time, 2:9
payment of arrears, 2:9
reasonable diligence required,

2:9
Subdivision control, Planning Act

(Ontario), 2:5
Subrogation, 2:32

priority, 2:32
capitalization of partial pay-

ments which do not
amount to subrogation,
2:32

coexists with a lower priority
interest, 2:32

unaffected by duress, 2:32
Subsequent encumbrances, loss of

priority, 2:7
Syndicated, 5:8
Tacking of advances, 2:26
Tenant’s right of first refusal, 2:10
Terms, 2:4, 5:1, 5:10

demand loan, 2:2
incorporation by reference, 5:2
Statute of Frauds, 2:26

part performance, 5:9
writing, 2:26

Three months’ interest payment,
6:42

Transfer of the equity of redemp-
tion, 2:17

duty to indemnify (common law),
2:17

Mortgages Act (Ontario), s. 20,
2:17

original mortgagor may remain
liable, 2:17

Unauthorised mortgagee, 2:7

MORTGAGES—Cont’d
Vendor take-back, 2:2, 2:8, 2:17,

6:52, 6:55, 10:42
construction liens, 2:33

MUDARABHAH AGREEMENT
(SHARIA’A)

Generally, 6:38

MUSHARAKAH HOME
FINANCING AGREEMENTS

See MUDARABHAH AGREE-
MENT

MUTUAL FUNDS
As securities, 6:36

NEAR CLIENTS
Disqualification of solicitor, 7:2 to

7:7

NEGLIGENCE OF FIDUCIARY
Generally, 6:3

NEGLIGENCE OF LENDER
See also CONTRACTS, negotia-

tions, no duty of care during
Generally, 6:7
Inability to repay loan, 6:7
Independent of contract, 6:7
Internal guidelines and procedures,

6:7

NEGLIGENT BANKING
Generally, 6:7

NEGLIGENT HIRING
Generally, 8:10

NON EST FACTUM
Blank documents, 5:5
Carelessness, 5:5, 6:21
Definition, 6:24
Duty of attentiveness, 6:25
Lack of knowledge of contents of

document, 6:25
Misrepresentation, necessary ele-

ment of
made by a third party, 6:24

Mistake about legal effect, 6:25
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NON EST FACTUM—Cont’d
Negotiable instruments and, 6:25
No memory of document, 6:25
Renewal of contract, defence may

be lost, 6:17
Test for, 6:25

NORWICH ORDER
Generally, 8:21
And Mareva injunction, 11:21

NOTIFICATION INJUNCTION
Generally, 11:24

NOVEL CAUSE OF ACTION (OR
DEFENCE)

See UNSETTLED LAW

OCCAM’S RAZOR
Generally, 4:25

OFFERING MEMORANDUM
See ILLEGALITY, Securities Act

(Ontario)

OFFICE OF THE
SUPERINTENDENT OF
FINANCIAL INSTITUTIONS

Generally, 2:6

OMNIA RITE ESSE ACTA
PRAESUMUNTUR

Generally, 6:15

OVERDRAFT
Creation of, 6:7
Interest on, 6:38
Termination of, 1:2, 8:26

OVERSELLING CREDIT
Generally, 6:7

PAROL EVIDENCE RULE
See also EVIDENCE, parol evi-

dence rule
Misrepresentation, 6:21
Settlement and, 9:6

written release, 9:8
Summary judgment and, 4:32
Waiver and, 6:56

PARTIAL SUMMARY
JUDGMENT

Generally, 4:12

PARTIES
Necessary and proper, 2:15

PARTNERSHIP, LIMITED
Generally, 6:11

PARTNERSHIP/JOINT VENTURE
Basis for equitable mortgage, 2:36

PAST CONSIDERATION
Generally, 3:2

PENALTIES, DOCTRINE OF
Generally, 6:7

PERJURY
Not actionable, 8:19

PLEADINGS, FUNCTION OF
Generally, 4:33
Compound interest, 6:43
Costs, 4:33
Equitable set-off, 4:33
Particulars of fraud, 6:29

PONZI SCHEME
Generally, 6:7
Bankruptcy and, 11:4
Potential liability of bank, 8:28

POWER OF ATTORNEY
Forged, 2:27

PREDATORY PRICING
Generally, 6:7

PRIVACY
See also CONFIDENTIALITY,

bank’s duty of
Breach of privacy, as tort, 8:20
Corporate entities, 8:22
Federal legislation re, 8:20
Intrusion upon seclusion (tort), 8:11
Non-financial privacy, 8:22
Public disclosure of private infor-

mation (tort), 8:11
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PRIVILEGE: SOLICITOR AND
CLIENT

Generally, 8:24

PROMISSORY NOTE
Limitations, 2:2
Set-off and, 6:55
Unacceptable as debt payment, 6:48

PROMOTER
Agent of lender, 6:14

joint logos on documentation,
6:14

Lender as
See FIDUCIARY DUTY, lender,

promoter
Procures signature on loan, 6:14

PROPRIETARY INJUNCTION
Generally, 11:24, 11:35

PRO SE PARTY
Generally, 4:18
Request to admit, 4:18
Seeking adjournment, 4:16

PSEUDOLAW (DEFENCE)
Generally, 6:65

PUBLIC POLICY
Fraud, exclusion of liability, 6:26 to

6:33
Illegality defence, 11:19
Libel, qualified privilege, 8:18
Undue influence, 6:15

PURPOSE OF LOAN
Affects doctrine of undue influence,

6:19

QUANTUM MERUIT
Generally, 6:35

QUINECARE DUTY OF BANKS
Generally, 8:27

RECEIVER, EQUITABLE
Generally, 10:10

RECTIFICATION
See CONTRACTS, rectification of

REFUSAL OF FURTHER LOANS
Generally, 8:26

RENEWAL OF
CONTRACT/LOAN

Generally, 2:7

RENTS
Generally, 2:14

REQUEST TO ADMIT
Generally, 4:18
Cannot contradict established facts,

4:18

RESCISSION
Fraud, 6:33
Novation, 2:18
Unconscionability, 6:34

RES JUDICATA
Summary judgment and, 4:12

RESTITUTION
Claim as set-off, 6:55
No defence to contractual liability,

6:7
Remedy not fault based, 2:30
Subrogation, 2:32

RESTRAINT AND
MANAGEMENT ORDER

Controlled Drugs and Substances
Act, 2:3

RETROACTIVITY
Presumption against (statutes),

10:32

SEAL
Generally, 3:2
Verbal formula reciting, 3:2

SELF-REPRESENTED LITIGANT
Generally, 6:63

SELF-SERVING EVIDENCE
Generally, 4:31
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SET-OFF
Banker’s right to set-off, 6:52
Collateral benefit rule, 6:55
Contracting out of the right to, 2:9,

5:10, 6:52
Counterclaim, different from

no stay if unrelated to, 6:52
Defence, as a, 6:52
Equitable

bill of exchange (immediate par-
ties), 6:55

mortgagee and, 6:55
principal claim, as, 6:54
requirements for, 6:54
restitutionary claim, 6:55
summary judgment and, 6:54

Improvident sale, as a, 6:55
Legal

bipartite test, 6:55
joint debts, 6:52
liquidated amount, 6:52
mutual debts, 6:52
transactional proximity, 6:52
transaction set-off vs. indepen-

dent set-off, 6:52
Slander claim, 4:6

SETTLEMENT
Acceptance, must be unconditional,

9:6
Acceptance of benefits under the

settlement, 9:16
Accord and satisfaction, 9:3
Agreement to agree, 9:5

duty of good faith and honest
performance, 9:5

Arbitration clause, 9:14
Bar orders, Pierringer Agreements,

9:7
Bar to further proceeding, 9:1
B.C. FERRY AGREEMENT, 2:7
Breach of settlement agreement,

9:19
Carelessness, 9:12
Cheque as final settlement, 9:9

SETTLEMENT—Cont’d
Common mistake, 9:6
Communication of acceptance, 9:6
Confidentiality clause, 9:7, 9:19
Consideration, adequacy of, 9:3
Contrary to instructions, solicitor

acting, 9:12
Correspondence as written agree-

ment, 9:6
Costs, 9:7, 9:16
Counter-proposal, 9:10
Credit Bureau Report as term of,

9:6
Defence, as a, 9:4
Disability, 9:14
Discretion, 9:14

duress, 9:14
misrepresentation, 9:15
prejudice, 9:12, 9:14

Election, 9:1, 9:20
Enforceability, 9:13

by application, 9:5
Expiry date of offer, 9:11
Fraud, 9:16
Fresh evidence and withdrawal,

9:11
Fresh terms in acceptance, 9:6
Frustration, 9:17
Implied terms, 9:6
Indefinite term, 9:5
Independent legal advice, 7:8
Injunction to enforce, 9:14
Joint debtors, 9:2
Judgment cannot be settled, 9:4
Law, subsequent change in, 9:6
Limitation period and, 9:4, 9:10
Mary Carter agreement, 9:7
Mediation and privilege, 9:7
Miscommunication between solici-

tor and client, 9:12
Mortgage

discharge, 9:6
oral agreement to renew, 9:6

Non-disclosure provision
See confidentiality clause, supra
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SETTLEMENT—Cont’d
Non-settling party, 9:19
Novation, 9:1
Offer and acceptance, 9:6
Original claim revived on breach,

9:20
Ostensible authority of solicitor,

9:12
Perjury

unambiguous impropriety, 9:19
Pierringer Agreement, 9:7
Policy in favour of settlement, 9:12,

9:19
Power of attorney, 9:12
Pre-trial conference (privilege),

9:19
Privilege re: settlement discussions,

9:7
Rectification of settlement docu-

ment, 9:7
misnomer of party, 9:14

Releases, exact form of, 9:7, 9:21
effect of, 9:12
interpretation of, 9:8

Res judicata, 9:1
Revocability, 9:10

common law, 9:10
formal offers to settle, 9:11

Revocation by e-mail, 9:10
Scope of the settlement, 9:8
Set-off waived, 9:7
Settlement privilege, 9:13, 9:19

loss of, unambiguous
impropriety, 9:19

remains binding after repudia-
tion, 9:20

Silent misrepresentation, 9:16
Snapping up, 9:19
Solicitor, role of, 9:7, 9:12

mistake by, 9:12
Specific performance, 9:14
Standstill (forebearance) agreement,

9:20
Stress, financial or emotional, 9:14
Subject to documentation, 9:7

SETTLEMENT—Cont’d
Terms, essential, 9:5
Terms, implied, 9:7
Third party clause, 9:7
Time for payment, 9:11
Tomlin order, 9:21
Unilateral settlement attempt, 9:9
Unknown cause of action, 9:8
Withdrawal of offer

See revocabiltity, supra

SHAM
Defined, 11:12

SHARIA’A
Generally, 6:38

SIMILAR FACT EVIDENCE
Of fraud, 6:31

SLANDER
See LIBEL

SMALL BUSINESS LOAN
See Canada Small Business Financ-

ing Act

SOLICITORS
Affidavit by

default judgment, setting aside,
4:4

no contentious issues, 4:23
temporary disqualification result-

ing, 4:17
Agency re: lender, 7:1, 7:2
Confidentiality, duty of, 7:1

policy, internal for office, 8:24
wider than privilege, 8:24

Conflict of interest
See disqualification, infra
no duty to non-client, 6:9
waiver of rights, purported, 7:2

Conspiracy, immunity, 7:11
Conversion of mortgage advance

by, 7:12
Disqualification

accountants, of, 7:2
agent of solicitor, 7:2
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SOLICITORS—Cont’d
Disqualification—Cont’d

all members of firm, 7:2
appearance of impropriety, 7:2
balancing of interests, 7:2

former client only, 7:6
bright line test, 7:6
Chinese wall, 7:2
cone of silence, 7:2
counsel of choice, 7:2
current client, 7:6
delay in applying, 7:2, 7:6
exposure to privileged evidence,

7:2
former client, 7:2

drafting documentation for, 7:2
duty survives termination of

retainer, 7:2
former business associate, 7:2
lengthy association with, 7:2

improper exposure, 7:4
in-house solicitor, former, 7:2
intimacy, 7:3
law clerk, 7:6
loyalty, duty of, 7:2
migration from one firm to

another (solicitor), 7:2
engineer, 7:2
secretary, 7:2
undertakings by new firm, 7:2

mortgaging of a property, 7:2
costs, resulting, 7:2
solicitor as witness, 7:2

motive for bringing motion, 7:2,
7:5

near client, 7:2
no retainer, 7:2
otherwise unrepresented parties,

7:2
prematurity of motion, 7:2
presumption re: confidential

information, 7:2
probability of mischief test, 7:5
public interest in, 7:2, 7:5
real estate conveyance, 7:2

SOLICITORS—Cont’d
Disqualification—Cont’d

students, articling, 7:2
substantial connection test, 7:2

Duty to notify client, 7:1
Independent legal advice

See INDEPENDENT LEGAL
ADVICE

Inexperienced, settlement still bind-
ing, 9:12

Joint retainer, 7:2
Negligence

business goal of client, 7:8
certification of title, 7:8
client’s version of facts preferred,

7:8
consequential lossses, 7:9
conveyancing error, 7:8
criminal rate of interest,

mortgage, 7:8
damages

anticipated profits from sec-
ondary transactions, 7:8

duty of care
expert opinion, 7:8, 7:9

economic factors, 7:8
failure to advise of possible

defence, 7:8
failure to disclose pertinent facts,

7:8
and concealment,

distinguished, 7:8
encroachment on adjoining

property, 7:8
prior mortgage balance, 7:8

fraud of client, 7:8
fraud of third party, liability for,

6:11, 7:8
loss of guarantee, 7:8
narrowing scope of retainer, 7:8

Notice, doctrine of, 7:1
dishonest agent, solicitor as, 7:1
fraud of, 7:1
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SOLICITORS—Cont’d
Notice, doctrine of, 7:1—Cont’d

lender and borrower, common
solicitor, 7:1

imputed knowledge, 7:1
to partner or associate, 7:1

Privilege, solicitor-and-client, 8:24
shared privilege, 7:2

SPECIFIC PERFORMANCE
Summary judgment for, 4:12

SPOLIATION OF EVIDENCE
Generally, 5:18
Presumption, 5:18
Tort of, 5:18

STANDARD CHARGE TERMS
Need not be signed by mortgagor,

5:2

STANDARD FORM CONTRACT
Generally, 5:17

STANDING
To sue on assignment, 2:15

STARE DECISIS
Generally, 1:1

STAY OF EXECUTION
Generally, 6:52

STRAW BUYER
Generally, 6:24

STRAWMAN DEFENCE
Generally, 6:65

SUBLEASE
As novation, 2:16

SUBROGATION
Generally, 2:32

SUBSCRIPTION AGREEMENT
See ILLEGALITY, Securities Act

(Ontario)

SUBSTITUTED SERVICE
Generally, 4:1

SUMMARY JUDGMENT
MOTION

Adjournments, 4:16
Affidavit of documents (or records),

4:12
Affidavits, 4:23

adverse inference, 4:23
contradiction of earlier sworn

testimony, 4:23
may justify a trial, 4:23

credibility of opposing party,
4:23

inaccuracies or omissions, 4:23
material fact, 4:8
media reports, 5:11
necessary, 4:8

choice of deponent, 4:22
adverse inference, 4:23,

4:31
one defendant swearing for

all, 4:23
responding party, 4:29
right to remain silent, 4:23

Amendment of pleadings, 4:33
costs relating to amendment, 4:33
statute declaratory of the general

law, 4:33
unpled issue raised in factum,

4:33
Appeals, 4:35 to 4:38

from a Judge, 4:36
from a Master, 4:37
standard of review, 4:38

questions of fact, palpable and
overriding error, 4:38

Arbitration and, 4:11
Assumed facts, 4:21
Availability, 4:12

affidavits of documents, 4:12
class proceedings, 4:12
examinations for discovery, 4:12
matter set down for trial, 4:12
res judicata, 4:12
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SUMMARY JUDGMENT
MOTION—Cont’d

Burden of proof
moving party, 4:18, 4:29

debt case, 4:29
responding party, 4:29

Case management, motion, 4:11,
4:27; 4:28

Case management, trial, 4:28
Class actions and, 4:12
Complexity, 4:8
Conspiracy, 6:12
Conversion of any motion to, 4:15
Costs, 4:34
Counterclaim or cross-claim, 4:12
Credibility must be tried, 4:25
Cross-examination, failure to

demand
as forfeiture of right to file affida-

vit, 4:23
Defendant, by, for dismissal only,

7:1
burden of proof, 4:22

Discovery and, 4:12
use of party’s own transcript,

4:17
Dispositive motion, 4:22
Estate proceedings, contested, 4:17
Evidence

See EVIDENCE, summary judg-
ment motions

Extraneous considerations, 4:12,
4:23

Foreign judgment, enforcement of,
4:12

Fraud, 4:14
forgery, 5:14

Fraudulent conveyance, 4:12
Full appreciation test, 4:8, 4:28
Future facts, 4:20
Genuine issue for trial, 4:23
Good hard look, 4:25
Hypothetical arguments, 4:18, 4:31
Interrogatories, unanswered, 4:12

SUMMARY JUDGMENT
MOTION—Cont’d

Irrelevant (immaterial) facts, 4:8,
4:22

Joinder of parties, 4:12
Judge remains seized of action,

4:27
Jury notice, 4:12
Legal authority, 4:12

unsettled law, 4:29
Limitation of actions, 4:12
Matter set down for trial, 4:15
Mixed questions of law and fact,

4:8
More than one motion, 4:12
Motion record contains all available

evidence, 4:18
Motion to strike or stay, 4:10, 4:27
Moving party

affidavit or other evidence, 4:22
Ontario’s 2010 process, 4:28
Origins, 4:8
Other proceedings

See extraneous considerations,
supra

Parol evidence needed, 4:32
Partial judgment, 4:12
Prematurity, alleged, 4:12, 4:27
Prior inconsistent statement, 4:23,

5:12
Procedural conversion, 4:15
Production of documents and, 4:12
Purpose, 4:8
Questions of law, 4:12
Related actions, effect on, 4:12

See extraneous considerations,
supra

res judicata, 4:12, 4:17
Responding party

burden of proof, 4:23
evidentiary conflict resolved in

favour of, 4:24
inference, 4:23

Responding party awarded judg-
ment, 4:15
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SUMMARY JUDGMENT
MOTION—Cont’d

Set-off and, 4:28, 6:55
partial summary judgment, 6:55

Setting aside, 4:39
Setting aside judgment, 4:39
Simplified procedure, 4:18
Small claims court, 4:12
Specific facts necessary, 4:31
Statutory interpretation, 4:29
Stay of other proceedings, no effect

as, 4:12
Test, 4:25

absence of reality, 4:25
genuine issue for trial, 4:25
no chance of success, 4:25
reasonable doubt, 4:23

Test, compared to setting aside a
default judgment, 4:12

Test case binding, 4:12
Undertakings, non-compliance,

4:23
Unpleaded issues, 4:33
Unsettled law, 4:29

SUPERIOR KNOWLEDGE,
Doctrine of, 6:7

SUPPORT AND MAINTENANCE
ORDERS

Priority, 10:27

TACKING
Mortgages, 2:26

TAX BENEFITS
See ESTOPPEL, acceptance of

benefits and

TENDER
Generally, 6:48

UNCONSCIONABILITY
Ambiguity does not constitute, 6:34
Burden of proof, 6:34
Consent, imperfect, 6:34
Consumer Protection Act (British

Columbia), 6:34

UNCONSCIONABILITY—Cont’d
Fairness and, 6:34
Fraud, a species of, 6:34
Friendship and, 6:34
Interest rate and, 6:34
Manifest disadvantage and, 6:34
Parent and child, 6:34
Presumption of fraud, 6:34
Procedural component, 6:34
Rescission, remedy as, 6:34

status quo ante, 6:27
Substantive component, 6:34
Unconscionable solicitation, by

lender, 6:7
Unconscionable Transactions Relief

Act (Ontario), 6:34
cost of the loan, 6:34

Unfair bargain between equals, 6:34
Vulnerability, 6:34

UNDUE INFLUENCE
See also GUARANTEE, guarantor

wife
Acknowledgment or ratification of

contract, 6:17
acceptance of benefits, 6:17
subsequent replacement loan,

6:17
Affirmation of, 6:16
Benefit to borrower, 6:18
Burden of proof, 6:15, 6:19
Categories of, 6:19
Cohabitee and, 6:18
Constructive knowledge of intended

investment, 6:15
Constructive notice of, 6:15, 6:45
Contractual relations and, 6:15
Definition, 6:15
Delay in repudiation, 6:16
Enforcement of pre-existing rights,

6:20
Engaged couples, 6:18
Family relationship, 6:18
Freedom of contract, 6:15
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UNDUE INFLUENCE—Cont’d
Independent legal advice, 6:15,

6:20
Infirmity, 6:18
Laches and, 6:16
Language disability, 6:15
Manifest disadvantage, 6:19

guarantee and, 6:19
raises presumption, 6:19

Presumption of regularity, 6:15
Presumptions concerning, 6:15
Public policy, 6:15
Sophistication of the borrower, 6:20
Undue benefit, 6:17
Voidability, 6:17
Wives and, 6:18

UNITED STATES RULE
Debt payments, 3:18

UNJUST ENRICHMENT
Generally, 6:35

UNREPRESENTED PARTY
Generally, 4:15
Seeking adjournment, 4:15

UNSETTLED LAW
Generally, 4:30

VEHICLE FINANCING
Generally, 1:1

VENDOR’S LIEN
Generally, 2:32

VERIFICATION AGREEMENT
Generally, 5:17

VICARIOUS LIABILITY
Generally, 8:3 to 8:10, 8:6
Criminal behavior, 8:7
Independent contractor, 8:9
Negligent hiring, 8:10
Parent/subsidiary, 8:8

VOTH ORDER (B.C.)
Generally, 11:39

VULTURE FUND
Generally, 2:8

WAIVER
See also GUARANTEE, without

prejudice clauses; MORT-
GAGES, novation, without
prejudice clause

Cause of action for improvident
sale, of, 2:12

Election and, 6:7, 6:60
Evidence of waiver, 4:31
Fresh step as, 6:59
Inadvertence and, 6:59
Knowing renunciation of a right,

6:59
Oral release, 6:60
Repudiation of waiver, 6:57
Solicitor-and-client privilege, 6:59,

8:24

WASTE (MORTGAGE)
As cause of action, 2:4
By mortgagee in possession, 2:12
Marijuana grow operation, 2:3

WEB SITE
Liability for, 8:18

WILFUL BLINDNESS
Generally, 6:38

WITNESS, EXPERT
Disqualification of, 7:2

WITNESS, FAILURE TO CALL
Generally, 5:18

WITNESS IMMUNITY RULE
Generally, 8:19

WITNESS SIGNATURE
Generally, 5:15

WITNESS TO DISPUTED
SIGNATURE

Generally, 5:14
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WORK ORDER, LISTING OF
PROPERTY

Generally, 2:12

WRIT OF SEIZURE AND SALE
Generally, 10:3 to 10:5
Law statement and, 10:43

WRONGFUL DISPOSITION OF
ASSETS

Generally, 11:11

YIELD MAINTENANCE
Discounted future interest, 6:41
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