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This release features updates to Appendix 1A. Remedies Table
Misleading Representations — Advertising in Chapter 1. Misleading
Advertising. This release also features Updates to Chapter 21. British
Columbia including updates to § 21:10 Business Practices and Consumer
Protection Act — Amended by 2022, c. 43, s. 550 [Not in force at date of
publication.]; 2023, c. 10, ss. 42-44; 2023, c. 13, s. 43; 2024, c. 26, s. 256
[Not in force at date of publication.]; R.S.B.C. 2024, c. 1 [Rev. Sched. 2],
s. 1; 2025, c. 3 [ss. 4-19, 21-27, 36, 40 not in force at date of publication.];
updates to the case law annotations to § 21:10 Business Practices and
Consumer Protection Act, updates to § 21:24 Personal Information Protec-
tion Act — Amended by 2023, c. 47, s. 13 (Sched. 1, item 8); 2025, c. 31,
ss. 16-26 [Not in force at date of publication.]; and updates to the case
law annotations in § 21:24 Personal Information Protection Act.

Highlights:

o Remedies Table—Misleading Representations—Advertising—
Drip Pricing—On appeal, Cineplex contended that the Tribunal
made a reversible error of law in ordering it to pay an administra-
tive monetary penalty of $38.978 million, that being the entire
amount of the Online Booking Fees collected by Cineplex during the
period at issue. Cineplex further submitted that the administrative
monetary penalty was “punitive, disproportionate and
unprecedented”. Justice Mactavish observed that Cineplex did not
adduce any evidence before the Tribunal to demonstrate that the
value of the benefit that it derived from the Online Booking Fee was
less than the gross revenue it received from the Fee, and that the
quantum of the Administrative Monetary Penalty should be reduced
to take this factor into account. Indeed, the absence of such evi-
dence was specifically noted by the Tribunal. Cineplex had not
persuaded Justice Mactavish that the Tribunal erred in law in its
assessment of the Administrative Monetary Penalty by failing to
consider that some customers would have proceeded to purchase
movie tickets, had they had been made aware that they would be
paying an Online Booking Fee. Justice Mactavish noted that the
Tribunal was well aware of the fact that this case involved matters
of first impression, and that, while denying any wrongdoing,
Cineplex had argued that the Tribunal should not impose an
administrative monetary penalty as this was the first case heard by
the Tribunal involving section 74.01(1.1) of the Competition Act, and
amounted to the first interpretation of that provision:. Indeed, the
Tribunal expressly took this into account in fashioning the remedy.
The Tribunal additionally had regard to the purpose behind recent
statutory amendments, which significantly raised the monetary
maximum for administrative monetary penalties. It noted the need
to ensure that non-compliance with the provisions of the Competi-
tion Act not be treated as a licence fee or a cost of doing business, as
this would “undermine, rather than advance, the objectives of the
deceptive marketing provisions and would not promote conformity
with the statute”. Justice Mactavish concluded that the Tribunal
did not misdirect itself to the applicable law, and no palpable and
overriding error on the part of the Tribunal was alleged and
observed that Cineplex essentially asked the Court to reweigh the
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factors operating in its favour and those operating against it and to
impose a lesser administrative monetary penalty on it from that
imposed by the Tribunal. Justice Mactavisﬁ explained that it was
simply not the Court of Appeal’s role to substitute our own exercise
of discretion for that exercised by the Tribunal. Cineplex’s appeal
was dismissed: Cineplex Inc. v. Commissioner of Competition, 2026
CarswellNat 197, 2026 CarswellNat 198, 2026 CAF 10, 2026 FCA
10 (F.C.A)).

e British Columbia—Business Practices and Consumer Protec-
tion Act—Case Law § 14.3—Dispute Resolution and Class
Proceeding Term or Acknowledgement Prohibited—
Consumer—The Court of Appeal noted that there was nothing in
the Amendments to suggest that the Legislature intended them to
apply to disputes that pre-date them. Section 203.001 states only
that it applies to “contracts entered into before, on or after” March
31, 2025 and s. 14.3(2) states only that arbitration clauses in
consumer contracts are void. Those provisions, in the Court of Ap-
peal’s view, simply provide that the legislation is backwards-looking
vis a vis contracts that are already in existence. They do not state
whether the Amendments should, or should not, apply to claims
that have already arisen. That question is left to be determined by
considering the intention of the Legislature within the context of
the legal framework. The Court of Appeal agreed with Rogers that if
the Legislature intended the Amendments to apply in circumstances
where a dispute had already arisen, it would have done so expressly.
In the Court of Appeal’s view, the Legislature would have used
specific language if the Amendments were intended to be retroactive.
The Court of Appeal also agree with the Chambers judge that if the
Legislature had intended the Amendments to be retroactive it would
have provided guidance as to how they would affect completed
arbitration hearings, or those which have already commenced. The
Court of Appeal added that the Chambers judge was correct in her
assessment that there was no sufficient “nexus” to a risk to the pub-
lic in order to remove the presumption against retroactivity. The
public protection exception only applies to very specific laws aimed
at singular and identifiable risks to the public. It did not apply to
the broad legislation in this case, which applied to any number of
allegedly predatory arbitration clauses: Vandenbosch v. Rogers Com-
Enugigaiions Canada Inc., 2026 CarswellBC 706, 2026 BCCA 102
B.C.C.A).

e British Columbia—Personal Information Protection Act—
Section 12(1)(e)—Collection of Personal Information Without
Consent—Case Law—Clearview argued on appeal that the Commis-
sioner’s interpretation of the “publicly available” exemption was not
reasonable because it did not have regard for the purposes of PIPA,
its text and context, and the Commissioner did not address its
Charter argument. Clearview submitted that the language of sec-
tion 2 of PIPA established that the purpose of PIPA was to create a
“dual rights” regime that balances the rights of individuals to protect
their personal information with the rights of organizations to collect
and use it. As the chambers judge noted, Clearview’s interpretation
gave equal importance to the interests of individuals and
organizations. Justice Iyer noted that Clearview referred to no
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authority for its interpretation of PIPA’s purpose. Justice Iyer
explained that the foundation of the Joint Report analysis was that
the well-established purpose of protection of privacy statutes is to
provide individuals with some measure of control over the use of
their personal information. An individual’s right to control the use
of their personal information is intimately connected to their indi-
vidual autonomy, dignity, and privacy. The protection provided by a
statute such as PIPA is characterized as “quasi-constitutional”
because of the fundamental role privacy plays in the preservation of
a free and democratic society. In the absence of any jurisprudential
support for Clearview’s alternative interpretation of PIPA, Justice
Iyer considered the Commissioner’s interpretation of its purpose
reasonable. The fact that the exceptions in PIPA also acknowledge
the need of organizations to use personal information for purposes
that a reasonable person would consider appropriate does not result
in competing “rights”. The legislation does not aim to balance
competing rights. Rather, it balances a need with a right: Clearview

Al Inc. v. British Columbia (Information and Privacy Commissioner),
2026 CarswellBC 461, 2026 BCCA 67 (B.C.C.A.).





