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This publication provides comprehensive coverage of search and seizure law, an
essential element of both the criminal process and regulatory regimes. The ef-
fect of the Charter protection against unreasonable search and seizure is
examined. Individual chapters examine various types of searches including
electronic surveillance, administrative and regulatory searches, motor vehicle
searches, firearms and weapon searches and mail searches. Detailed coverage is
provided of the execution of search warrants, solicitor-client privilege, the dis-
position of seized property and Charter remedies including the exclusion of
evidence.
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This release features updates to the case law and commentary in the following
Current Caselaw Digests: 1 (Defining “Search”: The Scope of Section 8), 3
(Searches Incident to Arrest), 4 (Electronic Surveillance), 11 (Search, Seizure,
and Other Constitutional Rights), 16 (Criminal Search Warrants), 17 (Execu-
tion of Search Warrants), and 19 (Constitutional Remedies).

CASE HIGHLIGHTS

iv

e Electronic Surveillance—As part of a robbery investigation, a tacti-

cal team executed a warrant of the residence owned by one of the
suspects. A corporal on this team found a cellphone. Although, at the
preliminary inquiry, she had testified that she had no idea whose phone
it was, she, at trial, attested to her belief at the time that it had belonged
to the suspect. She examined the phone four times over the course of
the search, photographed a number of messages that had appeared on
the screen, and, later, informed the affiant of the Information to Obtain
the warrant to extract and analyze the data on the phone. She observed
that the messages were in English, but testified that she did not read
them. The court found these messages sent to the phone had been ad-
dressed not to the suspect, but to the accused, who had been caught at-
tempting to flee the scene out the back door. The court also found the
corporal to have been aware of the accused, as she had earlier been
tasked with photographing his passport and advised that he was in po-
lice custody outside the residence. The court accepted neither the
corporal’s testimony regarding her belief that the phone must have
belonged to the suspect, nor her claims of not reading the messages to
the accused — rather, the court viewed her to have “provided false evi-
dence in a misguided attempt to make the seizure of the phone Charter-
complaint” [para. 36], found her seizure and testimony to have consti-
tuted bad faith, and characterized her conduct, for the purpose of s.
24(2), “as one of willful disregard for [the accused’s] Charter interests,
placing it at the upper end of the seriousness spectrum” [para. 37]. With
the seriousness of the corporal’s unlawful searches of the phone and the
data thereon, and its significant impact on the accused’s privacy
interests both strongly favouring exclusion, the court determined that
inclusion of this evidence would have brought disrepute to the
administration of justice: R. v. Gerezghier, 2024 BCSC 1255, 2024
CarswellBC 2033 (B.C. S.C.).

Constitutional Remedies—Anonymous tips and information given
confidentially drew police attention to a particular vehicle being used to
traffic drugs in Inuvik. Patrolling officers were instructed by the lead
investigator that, upon encountering this vehicle, they should attempt
to ascertain the identities of its operator and occupants. One constable
pulled over the vehicle, which was driven by the accused, and learned
that the accused was renting it from a hotel owner. Subsequent police
queries of the owner of the hotel and the vehicle revealed that the ac-
cused was staying at the hotel. With the information gathered for the
drug investigation, plus that obtained from surveillance at the hotel,
the police obtained a search warrant of the accused’s room and seized
$60,000 in cash, a digital scale with cocaine residue on it, two cellphones
and a knife. Convicted of possessing proceeds of crime from drug traf-
ficking, contrary to s. 354(1)(a) of the Criminal Code, the accused ap-



pealed the lower court’s decision not to exclude the evidence of the hotel
room, despite the violation of the accused’s s. 9 rights by having been
pulled over unlawfully. The accused’s first claim was that the judge had
erred in limiting the seriousness of the unlawful traffic stop to the
middle-to-low range of the spectrum. The Court of Appeal found that,
although the constable should have known that he did not have the
power to stop the accused in order to gather evidence in aid of the drug
investigation, the judge had noted the brevity of the stop, and the in-
quiries made to the accused were few. As well, the constable’s testimony
was characterized as very candid, without indication or attempt to legit-
imize the stop under another territorial highway traffic purpose. Fur-
ther, the judge had rejected the accused’s allegation of conspiracy
amongst the police personnel involved, and had found neither bad faith
nor flagrant, systemic disregard for rights protected by the Charter.
Having found no error in the assessment of seriousness of the s. 9 in-
fringement, the appellate court deferred to the judge’s conclusion on
this factor. The accused also claimed the judge had erred in “hyper-
localizing” the seriousness of the offence committed, resulting in the ap-
plication of too much weight on the interest of the society of Inuvik in
the adjudication of this case on its merits. The Court of Appeal dis-
agreed, after having found it to be appropriate for the judge to consider
the impact of the criminal activity in the community in which it had al-
legedly occurred — provided it does not overwhelm other relevant
considerations, society’s interest in adjudication may be heightened in
circumstances where evidence critical to the Crown’s case would more
likely have detrimental impact on the repute of the administration of
justice. Having found no error in the judge’s assessment and balancing
of the Grant factors, the appellate court dismissed the accused’s appeal:
R. v. Omar, 2024 NWTCA 6, 2024 CarswellNWT 30 (N.W.T. C.A.).
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