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This publication provides comprehensive coverage of search and seizure law, an
essential element of both the criminal process and regulatory regimes. The ef-
fect of the Charter protection against unreasonable search and seizure is
examined. Individual chapters examine various types of searches including
electronic surveillance, administrative and regulatory searches, motor vehicle
searches, firearms and weapon searches and mail searches. Detailed coverage is
provided of the execution of search warrants, solicitor-client privilege, the dis-
position of seized property and Charter remedies including the exclusion of
evidence.
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This release features updates to the case law and commentary in the following
Current Caselaw Digests: 1 (Defining “Search”), 2 (Defining “Seizure”), 3
(Search Incident to Arrest), 4 (Electronic Surveillance), 6 (Motor Vehicle
Searches), 8 (Firearms and Weapons), 11 (Search, Seizure and Other Constitu-
tional Rights), 16 (Criminal Search Warrants), 17 (Execution of Search War-
rants), and 19 (Constitutional Remedies).

CASE HIGHLIGHTS
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Defining “Seizure”—In a child pornography investigation, the police
obtained a warrant under s. 487, to seize any cellphone or other device
with an Internet connection found in the residence of the accused. They
executed the warrant, found the accused in the process of putting on his
pants, and spotted a cellphone hanging out of a pocket of those pants.
When the accused took his phone out to contact his employer, the police
seized it, and later found it to contain child pornography. At trial, the
accused claimed his s. 8 Charter rights to have been violated, since the
warrant did not authorize a search of his person. The trial judge dis-
agreed, and the Court of Appeal upheld the conviction of the accused —
the police did not pat down or otherwise search the accused himself;
they did not direct the accused to produce his cellphone; they did not
rummage through his clothing or inspect his pockets; and they did not
interfere with his bodily integrity. According to both courts, the phone
was an item listed in the warrant that was sitting apart from the ac-
cused at the time the police entered the residence, it was in plain sight
and retrievable without need for intrusion, and thereby part of the
“building, receptacle or place” the police were authorized to search: R. v.
Wallis, 2024 BCCA 235, 2024 CarswellBC 1781 (B.C. C.A.).

Electronic Surveillance—The Ontario Court of Appeal allowed a
Crown appeal and ordered a new trial of the accused for dangerous driv-
ing, after finding the trial judge had erred in holding that s. 8 of the
Charter had been breached with the police seizure of the Event Data
Recorder (“EDR”) from his vehicle after its collision with another. Ac-
cording to the appellate court, the officers at the scene examined the
positions and states of the vehicles involved, spoke with witnesses and
viewed dashcam footage from a nearby vehicle, to form a suspicion that
the accused’s vehicle had been speeding at the time of the accident.
Recognizing that s. 489(2)(c) of the Criminal Code permits the warrant-
less seizure of a “thing” believed on reasonable grounds would afford ev-
idence of an offence, the court found the EDR to be a component of the
vehicle, rather than an item inside the vehicle. Further, the court found
that the accused’s subjective expectation of privacy in the data extracted
from the EDR was not objectively reasonable, since it consisted of objec-
tive, impersonal information about the vehicle, without personal identi-
fiers of the accused or his location: R. v. Attard, 2024 ONCA 616, 2024
CarswellOnt 12337 (Ont. C.A.).



