Index

ABANDONED MATERIAL
Generally, § 1:15

ADMINISTRATIVE SEARCHES

ARREST

Intrusive searches
generally, § 3:13

American rule
generally, § 5:2
closely regulated business, § 5:6
Frank v. Maryland and old rule, § 5:3
modern position, § 5:4
Barlow’s Inc. case, § 5:7
Camara case, § 5:5
closely regulated business exception,
§5:6
rule in New York v. Burger, § 5:8
Canadian approach
generally, § 5:9 to § 5:23
agriculture, farming inspections, § 5:23
clearer guidance: Comite v. Potash,
§5:14 to § 5:17
are inspections searches, § 5:15
introduction, § 5:14

when warrantless inspection reason-
able, § 5:16
whether complaint driven inspec-
tions reasonable, § 5:17
customs searches, APP A4 § Ad:1 et
seq.
employment protection legislation,
§5:22
fish and wildlife regulations, § 5:23
housing inspections, § 5:19
income tax, § 5:13, § 14:1 to § 14:4
mail searches, § 13:2
McKinley Transport case, § 5:13
professional regulation, § 5:21
rationale, § 5:1
records inspections, § 5:20
Thomson Newspapers case, § 5:9
generally, § 5:10
reasoning of LaForest, § 5:11
reasoning of other justices, § 5:12
Criminal investigations and, § 5:24
Distinguishing criminal investigation and,
production of documents, § 5:24
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legislation, § 3:21
motor vehicles, § 6:4 to § 6:7
person of arrestee, § 3:9 to § 3:19
place where arrest occurs, search of,
§ 3:17
expansive view, § 3:17
limits on search power, § 3:17
probable grounds and, § 3:16
rationale for power, § 3:2
scope of search, § 3:11
generally, § 3:12
fingerprinting, § 3:14
intrusive searches, APP A4 § A4:1
et seq., § 3:13
stop and frisk in Canada, § 3:18
timing of, § 3:19
who may make search incident to
arrest, § 3:15

Money and personal effects, § 3:4, § 3:5,

§3:7

Onus of providing lawfulness of search

incidental to arrest, § 3:20

Search incidental to

generally, APP A4 § A4:1 et seq.,
§ 3:1
area around arrestee and, § 3:17
Canadian common law, § 3:8
civilian arrests and, § 3:15
common law development, § 3:3 to
§ 3:6
common law position in Canada,
§3:7
historical developments, § 3:3
old English cases, § 3:4, § 3:5
English rule, § 3:6

further rationale for such searches,
§ 3:7

Search of person arrested, § 3:9 to § 3:19

fingerprinting, § 3:14
impact of Cloutier v. Langlois, § 3:10,
§ 3:17

Seizure of person, and, § 2:4
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BEEPERS
See ELECTRONIC SURVEILLANCE;
TRACKING DEVICES

CELLULAR TELEPHONES
Generally, § 4:4, § 4:11, § 4:47
Electronic surveillance, § 4:47
Reasonable expectation that it will not be
intercepted, § 4:11

COMMUNICATION, WP-20 TO WP-21

See also ELECTRONIC SURVEIL-
LANCE, Private Communication

CONSENT
Generally, APP A8 § A8:1 et seq., § 7:1
DNA samples, APP AS § A5:1 et seq.
Interception of private communication
and, § 4:36 to § 4:49
Meaning of consent to search, § 7:2
Public or shared spaces, § 7:7
Reasonable belief in consent, § 7:3
Scope of consent, § 7:4
Third party consents
hotel manager’s consent, § 7:5
Vitiating consent, factors, § 7:6
Voluntary, § 7:2
Waiver or acquiescence, § 7:2
‘Who can consent, § 7:5

CONSTITUTIONAL REMEDIES
See REMEDIES

CONSTITUTIONAL RIGHTS, OTHER
Generally, APPA12 § A12:1 et seq.,
§11:1
Charter extensions to concept of privacy,
§11:3
Interpretation of Charter, § 11:2
Right to counsel, § 11:4

COSTS
See REMEDIES

DERIVATIVE EVIDENCE
See also EXCLUSION OF EVIDENCE
Generally, § 19:23

DIALLED NUMBER RECORDERS
(D.N.R.S)
Generally, § 4:7, § 16:36
Before Bill C-09, § 4:7
Warrant, § 4:8
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SEARCH AND SEIZURE Law IN CANADA

DISCOVERY (CIVIL)
As a search, § 15:2
Statutory provisions, § 15:1

DISPOSITION OF SEIZED PROPERTY
Generally, APPA19 § A19:1 et seq.,
§18:1
Criminal Code provisions, § 18:2
Detention orders
extending, § 18:7
order lapses, § 18:11
property no longer needed, § 18:10
Documents, § 18:17
Proceeds of crime, special provisions,
§ 18:23
legislative scheme, § 18:23
Return before Justice of the Peace
generally, § 18:4 to § 18:22
appeals, § 18:19
application by person from whom prop-
erty was seized, § 18:12
Charter remedies at, § 18:6
detention beyond one year where no
proceedings instituted, § 18:8
detention order lapses, where, § 18:9
disposition of seized property which is
not required, § 18:10
documents have been ordered returned,
where, § 18:17
extensions of initial detention order,
§ 18:7
inspection of seized property, § 18:18
nature of return, § 18:5
report, form of, § 18:21
seized weapons, disposition of, § 18:22
transfer of seized property where
proceedings have been instituted,
§ 18:9
when to make return, § 18:20
Summary disposition, § 18:3
Weapons and firearms, § 8:9, § 18:22

DNA SAMPLES
Generally, APP A17 § A17:1 et seq.,
APP A20 § A20:1 et seq.
Consent searches, APP A8 § A8:1 et seq.
DNA warrants
generally, § 16:37
authorization, § 16:38
best interests of administration of
justice, § 16:44
conditions related to execution, § 16:45
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DNA SAMPLES—Cont’d
DNA warrants—Cont’d
designated offence, § 16:42
forensic sample, § 16:43
post execution conditions, § 16:46
pre-conditions for authorization,
§ 16:41
what is authorized, § 16:40
who may authorize, § 16:39
Intrusive searches, APP A4 § A4:1 et
seq., § 3:13
New warrants, § 16:26
what about conditions of execution,
§16:33
what about returns, § 16:34
what are preconditions for authoriza-
tion, § 16:31
what is bodily integrity, § 16:30

ELECTRONIC SURVEILLANCE
Authorization process
generally, § 4:20 to § 4:30
additional evidence in support of
application, § 4:24
communications of solicitors, intercep-
tion of, § 4:25
confidentiality, maintaining, § 4:28
consent admissibility, § 4:30
investigative means, other, § 4:23
material to be filed in support of
application, § 4:22
minimization clauses, § 4:27
necessary elements of valid authoriza-
tion, § 4:26
occupation of target, § 4:25
statutory exclusion rule, § 4:29
who may make application, § 4:21
Cellular telephones, § 4:4, § 4:11, § 4:47
Challenging authorization
generally, § 4:31 to § 4:49
before omnibus review
generally, § 4:20, § 4:31
Charter application (Garofoli
application), § 4:34
Parsons voir dire, § 4:32
Vanweenan voir dire, § 4:35
Wilson application, § 4:33

Supreme Court’s omnibus reconsidera-
tion of procedure, § 4:36 to § 4:49

see also Supreme Court’s omnibus
reconsideration of procedure
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ELECTRONIC SURVEILLANCE
—Cont’d
Computer, APP AS § AS:1 et seq., § 4:4
Jurisdictional issues, § 4:49
Private communication
generally, § 4:3 to § 4:10
cellular telephone systems, § 4:47
communication, § 4:4
definition, § 4:3, § 4:4
number recorders, § 4:7, § 4:8, § 16:36
before Bill C-109, § 4:7
warrant, § 4:8
other communication issues, § 4:9
pen register, § 4:7
private, § 4:10
public switched telephone network def-
inition, § 4:4
radio, definition, § 4:4
radio-based telephone communication,
definition, § 4:4
radio communication, definition, § 4:4
video surveillance and private com-
munications, § 4:5
Reasonable expectation that it will not be
intercepted
generally, § 4:11 to § 4:17
evidence, § 4:30
hostage takers, § 4:13
intercepted, § 4:15 to § 4:17
generally, § 4:15
mistaken identities, § 4:16
naked ear, interceptions by, § 4:17
measuring reasonableness, § 4:11
911 operator, APP AS § AS:1 et seq.
operator assisted calls, § 4:14
prison communications, APP A5
§ A5:1 et seq., § 4:12
technological developments, § 4:11
cellular telephones, § 4:11
pagers, § 4:11
Statutory scheme, § 4:1, § 4:2
generally, § 4:1
Bill C-109, § 4:2
jurisdictional issues, § 4:36 to § 4:49
Supreme Court’s omnibus reconsideration
of procedure
generally, § 4:36 to § 4:49
appellate review, § 4:42
cellular telephone systems, § 4:47
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ELECTRONIC SURVEILLANCE
—Cont’d
Supreme Court’s omnibus reconsideration
of procedure—Cont’d
consent intercept provisions, § 4:44
authorized interceptions, § 4:44
without authorization, § 4:44
cross-examination of affiant, § 4:41
editing material in selected packet,
§ 4:38
jurisdictional issues, § 4:49
opening sealed packet, § 4:37
rolled up challenge to authorization,
§ 4:39
standard for review, § 4:40
statutory codification of Garofoli,
§ 4:43
telecommunication, definition, § 4:4
tele/fax authorization, § 4:45
urgent situations, interceptions in,
§ 4:46
video surveillance, § 4:5 to § 4:6,
§ 4:48
warrants, § 4:6, § 4:48
wiretaps
affidavit, § 4:43
evidence, admissibility of, § 4:43
Tracking devices, electronic (beepers),
§ 4:18, § 4:19, § 16:35

EXCLUSION OF EVIDENCE
Generally, § 19:20
Causal relationship to violation, § 19:23
Derivative evidence, § 19:23
American approach, § 19:26
early cases: Therens and Strachan,
§ 19:22, § 19:25, § 19:27
nomenclature, § 19:24
three from 95: R.J.S., Burlingham and
Goldhart, § 19:27
Exclusion: part two of test, § 19:28
disrepute, defining, § 19:30
factors bearing on disrepute: three cate-
gories of concern, § 19:32
focus of inquiry: rejection of American
approach, § 19:29
would or could bring administration of
justice into disrepute, § 19:31

Onus of proof, § 19:21

Sentencing, use of excluded evidence on,
§19:14
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EXCLUSION OF EVIDENCE—Cont’d
S. 24(1) of Charter and, § 19:22

EXTRATERRITORIAL SEARCHES
Generally, APPA13 § A13:1 et seq.,
§12:1
Canadian position, evolving, § 12:4
Confessions, § 12:4
Constitutional provisions, § 12:2
Mutual legal assistance in criminal mat-
ters, § 12:5, § 12:6
generally, APPA13 § A13:1 et seq.,
§ 12:5
treaty between Canada and United
States of America, APP A13
§ A13:1 et seq., § 12:6
United States position, § 12:3

FINGERPRINTING
Generally, § 3:14

FIREARMS

Generally, APP A9 § A9:1 et seq.
Constitutionality of provisions

Charter, § 8:3

division of power, § 8:7
Disposition of seized weapons, § 8:9
Seizure in absence of permit, § 8:4
Special warrant, § 8:5

generally, § 8:5

does provision authorize unreasonable

searches, § 8:8

what is authorized, § 8:6

Warrantless search for, § 8:1

HOSPITALS
Generally, § 10:16

INCOME TAX
Generally, APP A15 § A15:1 et seq.
Administrative searches and, § 5:13
Appeals, § 14:10
Application of Criminal Code warrants,
§ 14:11
Information circular: tax invasion, APP
A15 § A15:1 et seq.
Power of inspection, § 14:2
Production of documents, § 14:3
Retention/return of seized materials,
§ 14:8, § 14:9
where no privilege claimed, § 14:9
where privilege claimed, § 14:9
Solicitor-client privilege, § 14:7
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INCOME TAX—Cont’d
Warrants, § 14:4
Baron v. Canada, § 14:5, § 14:6
background, § 14:5
reasons for judgment, § 14:6

INFORMERS AND TIPS
Generally, § 16:6

LAW OFFICES
See SOLICITORS

MAIL SEARCHES
Envelope covers, § 13:5
Inspection authority, § 13:2
National security and, § 13:3
Prison inmates and, § 13:4

MEDIA LOCATIONS
Generally, APP A11 § Al1:1 et seq.,
§ 10:11
Precondition to valid warrant, § 10:12
Special considerations, § 10:12
Subpoenas, § 10:13

MILITARY SEARCHES

Generally, APPA10 § A10:1 et seq.,
§9:1

Armed forces personnel, § 9:2

National Defence Act, APPA10 § A10:1
et seq.

Regulation, § 9:2

United States armed forces personnel,
§9:3

MOTOR VEHICLES
Generally, APPA7 § A7:1 et seq., § 6:1
Detention, search incidental to, § 6:4 to
§ 6:7
generally, § 6:4
searches pursuant to warrant, § 6:7
without warrant and following arrest,
§ 6:5
without warrant in absence of arrest,
§ 6:6
Privacy interest in, § 6:1, § 6:2
expectations of privacy, § 6:2
Regulatory seizures of vehicles, § 6:8
Roadside stops (R.I.D.E.), § 6:3
Search incidental to arrest, § 3:17
Tracking devices, § 4:18, § 6:10, § 16:35
Visual surveillance, § 6:10
Warrant to search, § 6:7, § 16:20
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NATIONAL SECURITY
Mail searches, § 13:5

NUMBER RECORDERS

See DIALLED NUMBER RECORDERS
(D.N.R:s)

OPEN FIELDS
Generally, § 1:16

PAGERS
Generally, § 4:11

POSTAL SEARCHES
See MAIL SEARCHES

PRISONERS
Mail searches and, § 13:4
Prison communications, APP A5 § A5:1
et seq., § 4:12
PRIVACY
Definition of search, § 1:1, § 1:2
Reasonable expectation
Canadian rule, § 1:3 to § 1:7, § 4:6
hostage takers, § 4:13

motor vehicles, § 4:18
United States, § 1:2

PRIVATE COMMUNICATION
See ELECTRONIC SURVEILLANCE

PRIVILEGE

See also SOLICITORS; MEDIA LOCA-
TIONS

Government agencies, § 10:16
Hospitals, § 10:16
Religious privilege, § 10:15
Schools, § 10:16

PROCEEDS OF CRIME
Forfeiture of, § 18:23

rights of third parties, § 18:23

Legislative scheme, § 18:23

PRODUCTION

Documents and regulatory investigations,
§5:9

PROPERTY
Definition of search and, § 1:1

REGULATORY SEARCHES
See ADMINISTRATIVE SEARCHES

RELIGIOUS INSTITUTIONS
Generally, § 10:14
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RELIGIOUS INSTITUTIONS—Cont’d

Priest-penitent, religious communication
or sacradotal privilege, § 10:15

REMEDIES
See also DISPOSITION OF SEIZED

PROPERTY; EXCLUSION OF EVI-

DENCE
Charter remedies
generally, APP A20 § A20:1 et seq.,
§19:1
appeals and, § 19:10
costs, § 19:18
damages, § 19:17
forum, appropriate
generally, § 19:5
administrative tribunals, § 19:8,
§19:9, § 19:13
preliminary inquiries, § 19:8
generally, § 19:6
s. 52 and unconstitutional statu-
tory provisions, § 19:7
superior courts, § 19:8, § 19:9
generally, § 19:8
remedies other than exclusion,
§19:9
need for constitutional breach, § 18:3
res judicata and
generally, § 19:11
administrative tribunals, § 19:13
excluded evidence on sentencing,
use of, § 19:13
multiple criminal proceedings,
§19:12
return of goods, § 19:19
sections 7 and § 11:4 and third party
breaches, § 19:3
sentencing as, § 19:16
standing to make Charter application,
§19:2
whether can rely upon violation of
rights of co-accused, § 19:2
third party breaches, § 19:3

RIGHT TO COUNSEL

Generally, APPA7 § A7:1 et seq., § 11:4

ROADSIDE STOPS (R.I.D.E.)
Generally, § 6:3

SCHOOLS

Generally, APP A4 § A4:1 et seq.,
§ 10:16
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SEARCH

See also specific headings
Generally, § 1:1
Civil discovery as, § 15:2
Defining, APPA2 § A2:1 et seq.
Incidental to arrest, § 3:1
Interception of private communication,
§ 1:6
Plain view, APP A2 § A2:1 et seq.
Production of documents, § 5:9
Right to privacy and
American position, § 1:2
Canadian position, § 1:3 to § 1:7
purposive approach, § 1:3
some Canadian perspectives, § 1:4
abandoned material, § 1:15
fields, open, § 1:16
informational searches: R. v.
Plant, § 1:7
other informational searches,
§1:14
Plant standard for informational
searches in operation, § 1:13
R. v. Duarte, § 1:6
R. v. Dyment, § 1:5
Visual searches, § 1:16

SEARCH WARRANTS, CRIMINAL

See also WARRANTS
Generally, APPA17 § A17:1 et seq.,
§ 16:1
Charter, effect of, § 16:1
Code warrant provisions, principal, APP
A17 § A17:1 et seq.
Combines Investigation Act, § 16:1
Dialled number recorders (D.N.R.s),
§16:36
DNA warrants, APP A17 § A17:1 et seq.,
§ 16:37
see also DNA SAMPLES
Hunter standard: entirely neutral and
impartial issuing officer, § 16:2
New warrants, § 16:3
residual warrant power (s.487.01),
§ 16:27
tracking devices, § 16:35
video surveillance, § 16:32
what about conditions of execution,
§16:33
what about returns, § 16:34
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SEARCH WARRANTS, CRIMINAL
—Cont’d
New warrants, § 16:3—Cont’d
residual warrant power (s.487.01),
§ 16:27—Cont’d
what are preconditions for authoriza-
tion, § 16:31
what is bodily integrity, § 16:30
what may be authorized, § 16:29
who may authorize, § 16:28
Review of warrants, § 16:48
Sealing warrants and supporting materi-
als, § 16:47
Section 487 warrant, Criminal Code,
§16:3
any building, receptacle or place,
§ 16:11
anything, § 16:12
anything that there is reasonable

ground to believe will afford
evidence ..., § 16:15, § 16:16
evidence of offence, § 16:16
offences under investigation,
§ 16:15
anything upon or in respect of which
. $16:14
description of things to be seized,
§16:13
form 1, in, § 16:8
may at any time issue a warrant
under his hand ..., § 16:17
reasonable grounds to believe, § 16:9
satisfied by information upon oath,
§ 16:4 to § 16:7
duty to make full frank disclosure,
§ 16:7
hearsay evidence, § 16:5
informers and tips, § 16:6
sworn evidence, § 16:4
subject to any other Act of Parlia-
ment, to, as soon as practicable,
bring the things seized before,
or make a report in respect
thereof to, the justice ...,
§ 16:22
that there is, § 16:10
timing of execution, § 16:23
to search the building, receptacle or
place for any such thing and to
seize it, § 16:18
curtilage, § 16:19

© 2021 Thomson Reuters, Rel. 7, 7/2021

SEARCH WARRANTS, CRIMINAL
—Cont’d
Section 487 warrant, Criminal Code,
§ 16:3—Cont’d
anything, § 16:12—Cont’d
to search the building, receptacle or
place for any such thing and to
seize it, § 16:18—Cont’d
locations that are not buildings,
places or receptacles, § 16:21
motor vehicles on property,
§ 16:20
warrant issued under section 487 or
487.1 shall be executed by day,
unless ..., § 16:24
Telewarrants, § 16:25
Tracking devices, § 4:18, § 4:19, § 16:35
see also TRACKING DEVICES
Video surveillance, § 16:32

SEIZURE
See also specific headings
Generally, § 2:1
Administrative enforcement purposes, for,
§ 2:5
Canadian definition, § 2:3
English rule, § 2:2
Meaning of, § 2:2
Person, of, § 2:4
see also ARREST
Production of documents, § 5:9
Property in general, § 2:2
Tangible property, § 2:2

SOLICITORS
Fraud, § 10:9
Income tax search, APP A15 § A15:1 et
seq., § 14:7
retention/return of seized materials,
§ 14:8, § 14:9
Interception of communications, § 4:25
Law office, search of, § 10:1
generally, § 10:2
other issues, § 10:10
procedure to be followed, § 10:5,
§ 10:6
execution of warrant, § 10:5
privilege, determining, § 10:6
rule of privilege, operation of, § 10:7 to
§10:9
rule, § 10:7
searches and fraud, § 10:9
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SOLICITORS—Cont’d
Law office, search of, § 10:1—Cont’d
rule of privilege, operation of, § 10:7 to
§ 10:9—Cont’d
waiver, § 10:8
special endorsements on warrant,
§ 10:4
statutory regime, § 10:3
Lawyer as party, § 10:11 to § 10:13
Warrant, § 10:4

STOP AND FRISK
Generally, § 3:18

TRACKING DEVICES
Beepers, § 4:18, § 4:19
Electronic tracking warrants, § 4:19
Motor vehicles, § 4:18, § 6:10
New warrant, § 16:35
R. v. Wise, § 4:18
Whether s. 8 violation, § 4:18

VIDEO SURVEILLANCE
New warrants
generally, § 4:6, § 16:26
residual warrant power (s.487.01),
§ 16:27
incorporation of Part VI concern,
§16:32
what are preconditions for authoriza-
tion, § 16:31
what may be authorized, § 16:29
who may authorize, § 16:28
Private communications, and, § 4:5, § 4:6
before Bill C-109, § 4:5
warrants to engage in, § 4:6, § 4:48

VISUAL SURVEILLANCE
Motor vehicles, § 6:10
Searches, § 1:16
Tracking devices, § 6:10, § 16:35
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WARRANTS

See also SEARCH WARRANTS, CRIMI-
NAL

WARRANTS, SEE ALSO SEARCH
WARRANTS, CRIMINAL

Authority to issue, § 16:2
Electronic tracking, § 4:19

Execution of authorized persons
generally, APPA18 § A18:1 et seq.,
§17:2
occupants of place, § 17:9
process, § 17:4, § 17:5
freezing scene, § 17:5
timing of execution, § 17:4
timing of, § 17:3
Form of Criminal Code, § 16:8
Number recorders, § 4:8
Particular locations, § 17:10
Prerequisites to issuance of, § 16:3
Special location searches, § 17:10
Special warrants, § 4:48
Statutory provision, § 16:1
Telewarrants, § 16:25
Things to be seized, § 17:6 to § 17:9
generally, § 17:6
items described in search warrant,
§ 17:7
items not described in search warrant,
§17:8
treatment of occupants, § 17:9
Video surveillance, § 4:6

WEAPONS
See FIREARMS

WIRETAPS
See ELECTRONIC SURVEILLANCE





