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The Law of Witnesses and Evidence in Canada (formerly Witnesses) is a lead-
ing comprehensive treatment of the law of evidence as it applies to evidence
given by witnesses in civil and criminal proceedings, as well as before
administrative tribunals, public inquiries, and legislative committees. This is a
practical reference work, providing coverage and expert analysis of evidentiary
issues as they arise in these types of proceedings. Individual chapters examine
testimonial evidence under subjects such as competence, compellability, compel-
ling attendance, examination and cross-examination, and privilege.

This completely revised work also introduces 6 new chapters on a variety of
topics and continues on the standards of excellence established by Witnesses,
originally authored by Alan W. Mewett and Peter Sankoff.
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What’s new in this update:

The release updates the following chapters: Chapter 1 (Foundational Principles
in the Law of Evidence), 2 (Relevance and Admissibility), 3 (Types of Proof), 6
(Competence and Compellability), 11 (Examining Your Own Witness), 12 (Cross-
Examination of an Opposing Witness), 14 (Hearsay) and 15 (Character

Highlights: Case Law

Relevance and Admissibility — Relevance — Components of Relevance
— Probativeness — R. v. DeSutter, the accused was charged with touching
young girls for a sexual purpose, but not in the “ordinary” way: posing as a
magician, he touched their abdomens while using a cardboard saw to simulate
sawing them in half. Police later found illustrations, computer-generated im-
ages, and photographs depicting women being sawed in half. Most showed
women clothed — often in lingerie exposing the midriff — and a few showed
them fully or partially nude. The Crown sought to admit these images as evi-
dence of sexual purpose, but the trial judge refused. In her view, the clothed im-
ages — women in “magic situations” being sawed in half while wearing cloth-
ing, lingerie, or swimsuits — could not, by themselves, support an inference of
sexual interest, and so were neither relevant nor material. She held that the
nude images had some probative value, but that it was outweighed by their
prejudicial effect. A majority of the Nova Scotia Court of Appeal deferred to that
assessment. In dissent, however, Justice Derrick — whose reasoning was largely
adopted by the Supreme Court — took a different view. She rejected the propo-
sition that clothed women, even in lingerie or swimsuits, are necessarily non-
sexualized. Women depicted in such attire, in a subservient position to a man
wielding a saw, could be viewed as objectively sexualized. The trial judge, she
held, took too narrow a view of probative value by effectively requiring a strik-
ing similarity to the charged acts. That conclusion is difficult to resist. The
sheer volume of the material, and the sexualized character of almost all of it,
gave the images considerable probative force. The clothed images could not
sensibly be viewed in isolation from the nude ones. Taken together, they easily
cleared the relevance hurdle: R. v. DeSutter, 2025 NSCA 18, reversed 2025 SCC

Cross-Examination of an Opposing Witness — Limitations on Cross-
Examination — Sections 276 and 277 of the Criminal Code — Sexual
Activity Involving the Complainant — Scope of the Provision: Applica-
tion to the Crown — R. v. Kinamore, Wagner C.J. stressed the importance
of ensuring that sexual activity evidence be treated with the utmost care. In the
author’s view, this analysis is thoroughly unconvincing. To begin with, it ignores
the fact that s. 276 is a statutory provision that set aside any governing “com-
mon law principles” and set out specific prohibitions in respect of defence-led
evidence. The possibility this was intended to “occupy the field” does not even
appear to have been considered. This shortcoming is exacerbated by the
Supreme Court’s decision to make the common law version of admissibility
“mirror” the statutory regime “[t]o facilitate consistency and predictability in
the management of sexual offence trials”. How does this not amount to a judicial
amendment of the statute? The practical impact of the decision is even worse,
as reference to one “bad fact” scenario like hardly establishes a need for
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hundreds of additional, time-consuming, s. 276 applications in a given year.
Removing the Crown’s power to decide what is likely to be relevant to its own
case and handing this to the trial judge, with the mandatory two-stage hearing
that accompanies it — including representation for the complainant — is waste-
ful folly at a time when courtroom availability is purported in short supply:
v. Kinamore, 2025 SCC 19.

Examining Your Own Witness — Memory And Witness Testimony —
Present Memory Revived — The threshold for present memory is not
particularly high. In R. v. Case, unlike , the complainant testified that
she never regained a memory of the events themselves; all she remembered
was a flashback, described as a mental image that came to her while asleep. Al-
though Dawe J.A. would have ordered a new trial on the basis that the judge
failed to grapple with whether the flashback was a true memory or a confabula-
tion, the majority — affirmed by the Supreme Court — accepted that, despite
her use of the term “flashback”, she was in fact describing a repressed memory.
R. v. Case does not alter the law, but it raises troubling questions: R. v. Case
2024 ONCA 900, affirmed 2026 SCC 6.

Cross-Examination of an Opposing Witness — Prior Convictions — The
Discretion to Exclude — Criminal Cases — Starting Point: Convictions
Should Be Admitted — While the discretion to exclude has been reinvigorated
by the Supreme Court’s decision in R. v. Hussein, the Court did not alter the
basic presumption of admissibility that was established in
the accused argued that the insidious nature of bad character evidence required
a presumption in favour of exclusion. The Court unanimously rejected this
proposition, for a number of reasons. First, it noted that the text of section 12
“is explicitly permissive and [w]here Parliament has sought to render certain
types of evidence presumptively inadmissible, it has done so with clearer
language”. Moreover, a presumption of exclusion would effectively reverse

, rather than clarify it, which the Court felt was too big of a “leap” for
the common law. Nonetheless, the Court was equally clear in holding that refer-
ences to exclusion being “rare”, “exceptional” or “unusual” were no longer
appropriate. As Chief Justice Wagner held on this point:

The prejudicial effect of permitting the Crown to cross-examine the accused
on their prior convictions for impeachment purposes can be significant. In
light of the dangerous potential of this evidence, trial judges should not
hesitate to exercise their common law discretion to exclude convictions that
do not have sufficient probative value on the issue of credibility to overcome
the prejudice associated with admitting them.

R. v. Hussein, 2026 SCC 2.
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