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With in-depth analysis, expert commentary and decisions from all jurisdic-
tions in Canada, The Law of Human Rights in Canada: Practice and Proce-
dure provides thorough coverage of human rights law and procedure in every
Canadian jurisdiction. This resource provides a review of the legislation and
its application for all provinces and territories as well as the federal jurisdic-
tion, policy statements from selected jurisdictions, and policies and guidelines
on various Human Rights Commissions. It also offers detailed direction on
initiating, defending against and preventing human rights complaints. Cover-
age includes prohibited grounds of discrimination, the defences available to a
complaint of discrimination, the remedies available to a complainant and the
complaint procedure, including appeals and judicial review.

What’s New in this Update:

This release features updates to Chapter 1(What is Discrimination?),
Chapter 2(Scope and Application), Chapter 5(Physical or Mental Disabil-
ity), Chapter 9(Race, Colour or Place of Origin), Chapter 11(Sex
Discrimination), Chapter 12(Sexual Harassment), Chapter 16(Bona Fide
Occupation Requirement Defence and the Duty to Accommodate),
Chapter 19(Procedural Matters) and Chapter 20(Appeals and Judicial
Review).
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Highlights
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Part I. Overview of Discrimination—Chapter 1. What is
Discrimination?—s§ 1:7. Harassment—Alleged harassment can-
not be excluded from human rights scrutiny merely because it oc-
curred in the course of managerial duties. In Dhaliwal v. Canada
(Attorney General), a senior psychologist alleged discriminatory
harassment by her director involving performance management,
undermining conduct, and a workplace yelling incident, but the
Commission screened out the individual harassment complaints on
the basis that the conduct fell within managerial responsibilities.
The Federal Court found that approach unreasonable, noting that
neither the Canadian Human Rights Act nor the jurisprudence
excludes managerial conduct from the definition of harassment, and
that even otherwise legitimate management actions may constitute
harassment or discrimination if carried out unfairly or based on a
prohibited ground.

Part II. Prohibited Grounds of Discrimination—Chapter 5.
Physical or Mental Disability—V. Mandatory Testing; Accom-
modation, Facilities and Services—§ 5:27. Accommodation,
Facilities and Services— In Chipeur v. EFW Radiology-Advanced
Spinal Care Centre South, the Alberta Human Rights Tribunal found
disability discrimination in access to medical services after a
quadriplegic complainant was told she had to bring someone to lift
her from her wheelchair to an examination table for ultrasound
procedures. The Tribunal held that referring her to a hospital for
one ultrasound was a reasonable accommodation because the
hospital could perform the test, but the respondent failed to accom-
modate her for the second ultrasound because it left her to find an-
other provider on her own without knowing whether one was
available.

Part II. Prohibited Grounds of Discrimination—Chapter 12.
Sexual Harassment—IV. What is Sexual Harassment?—B. Ele-
ments of Sexual Harassment—§ 12:17. The Complainant’s Be-
haviour—Sexual harassment principles apply outside the employ-
ment context, including in service settings such as gyms. In Schiller
v. Goodlife Fitness Centres Inc., the complainant, a gym member, al-
leged that an assistant manager engaged in unwanted conduct,
including air kissing and comments that made her uncomfortable,
although she did not directly tell him the conduct was unwelcome.
The court agreed, in obiter, that a complainant is not required to
expressly object to the harasser’s conduct in order for it to be
considered unwelcome, reinforcing that the absence of a direct objec-
tion is not a complete answer to a sexual harassment claim.

Part IV. Remedies and Procedure—Chapter 19. Procedural
Matters—III. Dismissal Due to Delay—§ 19:21. Limitation Pe-
riod— Brief delays in filing human rights complaints should not
necessarily be fatal. In Konkle v. Ontario (Human Rights Tribunal),
a special athlete with intellectual disabilities challenged discrimina-



tory eligibility changes for the Canada Games and initially filed
with the Canadian Human Rights Commission, which later declined
jurisdiction because the matter was provincial. The applicant filed
with the Ontario Tribunal 10 days after learning of that decision,
but the Tribunal refused an extension because the applicant had not
explained the delay between August 1 and August 10. The Divisional
Court found that decision unreasonable, holding that the Tribunal
should have considered whether the initial CHRC filing was a good-
faith explanation for being one day late and whether the applicant
acted with reasonable dispatch, rather than requiring an accounting
for every minute of the delay.

Part IV. Remedies and Procedure—Chapter 20. Appeals and
Judicial Review—III. Procedural Errors—§ 20:31. Consider-
ation of Evidence—Human rights decision-makers may rely on
circumstantial evidence because direct evidence of discrimination is
often unavailable. In Nanaimo (City of) v. Mema, the Tribunal found
that an employee’s termination was based on a misconduct com-
plaint that was itself tainted by race, making race a factor in the
termination. On judicial review, the Court upheld the Tribunal’s ap-
proach and rejected the argument that it improperly relied on
hearsay or opinion evidence, noting that human rights tribunals
have statutory discretion to receive relevant evidence and must
often infer discrimination from the totality of circumstances because
discriminatory conduct is rarely expressed openly.
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