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Highlights: 

E Claims for Breach of Confidential Business Informa-
tion—Civil Actions—Breach of Confidence—Introduc-
tion—Justice Pfuetzner concluded that the trial judge erred 
in determining that a fiduciary relationship existed between 
Marsh and the plaintiff, PRM. While the trial judge made no 
reversible error in concluding that Marsh misused PRM’s 
confidential information, he awarded damages well in excess 
of the loss that flowed from Marsh’s wrongful conduct. Justice 
Pfuetzner explained that what was lacking in the trial judge’s 
analysis was a determination that Marsh had relinquished its 
own self-interest and agreed to act solely on behalf of PRM. 
The trial judge’s analysis focused on his conclusion that Marsh 
misused PRM’s confidential information. However, “the fact 
that confidential information is obtained and misused cannot 
itself create a fiduciary obligation” and where “the essence of 
the complaint is misuse of confidential information, the ap-
propriate cause of action is breach of confidence and not 
breach of fiduciary duty”. Marsh and PRM were arm’s length 
commercial entities. The relationship created certain obliga-
tions of confidentiality. The trial judge’s imposition of a fidu-
ciary duty, however, was in error as he failed to apply a 
required element of the legal test. The trial judge properly 
instructed himself on the test for breach of confidence: Prairie 
Risk Management Inc v. Marsh Canada Ltd, [2025] 4 W.W.R. 
598, 45 C.C.L.I. (6th) 1, 2025 CarswelMan 20, 2025 A.C.W.S. 
326, 2025 MBCA 6 (Man. C.A.), leave to appeal refused 2025 
CanLII 80291, 2025 CarswelMan 274, 2025 CarswelMan 275 
(S.C.C.). 

E Remedies for Breach of Confidential Business Informa-
tion—Damages—Damages for Breach of an Equitable 
Duty of Confidence or Fiduciary Duty—The trial judge 
awarded $750,000 in damages, based on disgorgement of 
profits. The Court of Appeal agreed that the trial judge failed 
to consider the Limitations Act defence to the TCS opportuni-
ties claim. The TCS opportunities claim was statute-barred. 
The Court of Appeal agreed that the appropriate remedy was 
to deduct the amount attributable to the TCS opportunities 
claim from the trial judge’s award of damages. The trial judge 
awarded $750,000 in damages for both claims combined. The 
damages awarded by the trial judge were 75.76 percent of the 
amounts testified to by the respondent’s expert. The appropri-
ate deduction from the damages award for the TCS opportuni-
ties claim being statute-barred was 75.76 percent of $305,360, 
which as $231,340.74: Total Meter Services Inc. v. GVM Inte-
gration, 61 B.L.R. (6th) 8, 2025 CarswellOnt 6300, 2025 
A.C.W.S. 2091, 2025 ONCA 321 (Ont. C.A.). 
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Case Law Available from Canada Law Book 
Find case law dating back to 1892 in BestCase. This web-

based research service contains Canada Law Book’s leading 
law reports and summary services, as well as a comprehensive 
collection of unreported decisions. Images of reported decisions 
(as they appear in our law reports) and original judgments are 
available as PDF files. Contact Canada Law Book’s Customer 
Service at 1-416-609-3800, toll free 1-800-387-5164, or online 
at www.carswell.com for more information. 
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