
Foreword

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . xxi

Introduction

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . lxxv

THE

ix

Table of Contents

Dedication Page . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . iii

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . v

Summary Table of Contents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . vii

Table of Cases

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . lv

Chart of Criminal Code Part XXVII Summary Conviction
Provisions at a Glance

Chapter 1
CRIMINAL CODE SUMMARY CONVICTION PROVISIONS

1.1 OVERVIEW. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

1.2 SECTION 785 — DEFINITIONS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

1.3 SECTION 786 — APPLICATION OF SUMMARY CONVICTION
PROVISIONS; LIMITATION PERIOD . . . . . . . . . . . . . . . . . . . . . . . . 4

1.4 SECTION 787 — GENERAL PENALTY. . . . . . . . . . . . . . . . . . . . . . . 5

1.5 SECTION 788 — COMMENCING SUMMARY CONVICTIONS . . . . . 6

1.6 SECTION 789 — FORMALITIES OF INFORMATION . . . . . . . . . . . . 7

1.7 SECTION 790 — AUTHORITY OF JUSTICE TO ACT BEFORE
AND AFTER TRIAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

1.8 SECTION 791 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

1.9 SECTION 792 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

1.10 SECTION 793 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

1.11 SECTION 794 — BURDEN OF PROVING EXCEPTIONS . . . . . . . . . 9

1.12 SECTION 795 — APPLICATION OF OTHER PARTS OF
CRIMINAL CODE TO SUMMARY CONVICTION PROVISIONS . . . 10

1.13 SECTION 796 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

1.14 SECTION 797 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

1.15 SECTION 798 — JURISDICTION OVER TRIALS. . . . . . . . . . . . . . 11

1.16 SECTION 799 — NON-APPEARANCE OF PROSECUTOR . . . . . . . 11

1.17 SECTION 800 — WHEN BOTH PARTIES APPEAR FOR TRIAL . . 12

1.18 SECTION 801 — ARRAIGNMENT. . . . . . . . . . . . . . . . . . . . . . . . . 15

  

  

  

     

   

 

 
        

   

 
  

    

  

     

        
    

      

       

       

          
    

   

   

   

        

         
        

   

   

       

       

            

     



DEFENCE

OFFENDERS

OFFENCE

VIOLENCE

SUBSTANCE

x

1.19 SECTION 802 — RIGHT TO MAKE FULL ANSWER AND
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

1.20 SECTION 802.1 — LIMITATION ON THE USE OF AGENTS. . . . . 18

1.21 SECTION 803 — ADJOURNMENT . . . . . . . . . . . . . . . . . . . . . . . . 20

1.22 SECTION 804 — FINDING OF GUILT, CONVICTION, ORDER
OR DISMISSAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22

1.23 SECTION 805 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

1.24 SECTION 806 — MEMO OF CONVICTION OR ORDER . . . . . . . . 23

1.25 SECTION 807 — DISPOSAL OF PENALTIES WHEN JOINT
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

1.26 SECTION 808 — ORDER OF DISMISSAL . . . . . . . . . . . . . . . . . . . 25

1.27 SECTION 809 — COSTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26

1.28 SECTION 810 — SURETIES TO KEEP THE PEACE . . . . . . . . . . . 27

1.29 SECTION 810.01 — FEAR OF CERTAIN OFFENCES. . . . . . . . . . . 33

1.30 SECTION 810.011 — FEAR OF TERRORISM OFFENCE . . . . . . . . 37

1.31 SECTION 810.02 — FEAR OF FORCED MARRIAGE OR
MARRIAGE UNDER 16 YEARS OLD . . . . . . . . . . . . . . . . . . . . . . 41

1.32 SECTION 810.1 — FEAR OF SEXUAL OFFENCE . . . . . . . . . . . . . 43

1.33 SECTION 810.2 — FEAR OF SERIOUS PERSONAL INJURY
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 47

1.33.1 SECTION 810.03 — FEAR OF INTIMATE PARTNER
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50

1.34 SECTION 810.21 — VIDEO CONFERENCE . . . . . . . . . . . . . . . . . . 51

1.35 SECTION 810.22 — TRANSFER OF ORDER . . . . . . . . . . . . . . . . . 52

1.36 SECTION 810.3 — SAMPLES OF BODILY SUBSTANCES. . . . . . . 53

1.37 SECTION 810.4 — PROHIBITION ON USE OF BODILY
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55

1.38 SECTION 811 — BREACH OF RECOGNIZANCE . . . . . . . . . . . . . 55

1.39 SECTION 811.1 — PROOF OF CERTIFICATE OF ANALYST . . . . 56

1.40 SECTION 812 — DEFINITION OF APPEAL COURT . . . . . . . . . . . 57

1.41 SECTION 813 — APPEAL BY DEFENDANT, INFORMANT
OR ATTORNEY GENERAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 58

1.42 SECTION 814 — PLACE OF APPEAL IN WESTERN PROVINCES
AND TERRITORIES. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61

HANDLING SUMMARY CONVICTION OFFENCES

 
          

 

          

     

         
  

   

         

 
         

 

       

      

         

        

        

         
      

        

 
         

 

 
        

 

      

       

        

 
         

 

       

         

        

        
    

          
   

   



PROSECUTOR

REVIEW

PROVISIONS

xi

1.43 SECTION 815 — NOTICE OF APPEAL . . . . . . . . . . . . . . . . . . . . . 61

1.44 SECTION 816 — INTERIM RELEASE OF APPELLANT. . . . . . . . . 62

1.45 SECTION 817 — UNDERTAKING OR RECOGNIZANCE OF
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64

1.46 SECTION 818 — APPLICATION TO APPEAL COURT FOR
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66

1.47 SECTION 819 — APPLICATION TO FIX DATE FOR
HEARING OF APPEAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66

1.48 SECTION 820 — PAYMENT OF FINE NOT A WAIVER
OF APPEAL. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67

1.49 SECTION 821 — PROCEDURE ON APPEAL . . . . . . . . . . . . . . . . . 68

1.50 SECTION 822 — OTHER SECTIONS OF CRIMINAL CODE
APPLICABLE TO APPEALS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 69

1.51 SECTION 823 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 73

1.52 SECTION 824 — ADJOURNMENT OF APPEAL . . . . . . . . . . . . . . 73

1.53 SECTION 825 — DISMISSAL FOR FAILURE TO APPEAR
OR WANT OF PROSECUTION . . . . . . . . . . . . . . . . . . . . . . . . . . . 73

1.54 SECTION 826 — COSTS ON APPEAL . . . . . . . . . . . . . . . . . . . . . . 74

1.55 SECTION 827 — TO WHOM COSTS ARE PAYABLE
AND WHEN . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75

1.56 SECTION 828 — ENFORCEMENT OF CONVICTION OR
ORDER BY APPEAL COURT . . . . . . . . . . . . . . . . . . . . . . . . . . . . 76

1.57 SECTION 829 — DEFINITION OF APPEAL COURT FOR
SUMMARY APPEAL ON TRANSCRIPT OR AGREED
STATEMENT OF FACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 77

1.58 SECTION 830 — FORM OF APPEALS AND APPEAL RULES . . . . 78

1.59 SECTION 831 — APPLICATION OF OTHER APPEAL
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 80

1.60 SECTION 832 — UNDERTAKING OR RECOGNIZANCE. . . . . . . . 80

1.61 SECTION 833 — NO WRIT REQUIRED. . . . . . . . . . . . . . . . . . . . . 81

1.62 SECTION 834 — POWERS OF APPEAL COURT . . . . . . . . . . . . . . 82

1.63 SECTION 835 — ENFORCEMENT OF ORDER BY
APPEAL COURT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 82

1.64 SECTION 836 — APPEAL UNDER SECTION 830 . . . . . . . . . . . . . 83

1.65 SECTION 837 — APPEAL BARRED . . . . . . . . . . . . . . . . . . . . . . . 83

TABLE OF CONTENTS

       

        

 
        

 

 
         

 

         
    

          
  

       

         
    

   

       

         
     

       

         
   

        
     

         
      

   

          

 
        

 

       

       

        

        
   

        

      

  



xii

1.66 SECTION 838 — EXTENSION OF TIME . . . . . . . . . . . . . . . . . . . . 83

1.67 SECTION 839 — APPEALS TO COURT OF APPEAL . . . . . . . . . . 84

1.68 SECTION 840 — FEES AND ALLOWANCES . . . . . . . . . . . . . . . . 87

Chapter 2
ROLE OF THE JUDGE, PROSECUTOR AND DEFENCE ADVOCATE

2.1 THE JUDGE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 89

2.2 THE PROSECUTOR. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151

2.3 THE DEFENCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 180

Chapter 3
PREPARATION FOR TRIAL

3.1 CHARGE SCREENING BY THE PROSECUTOR . . . . . . . . . . . . . . 219

3.2 PREPARATION BY THE DEFENCE . . . . . . . . . . . . . . . . . . . . . . . 222

3.2.1 CLIENT INTERVIEW . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 222

3.2.2 DOCUMENTS TO OBTAIN. . . . . . . . . . . . . . . . . . . . . . . . . 222

3.2.3 DETERMINE OFFENCE(S) CHARGED . . . . . . . . . . . . . . . . 223

3.2.4 SAMPLE QUESTIONS FOR CLIENT. . . . . . . . . . . . . . . . . . 223

(a) Background Questions . . . . . . . . . . . . . . . . . . . . . . . . . . 223

(b) The Allegations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 225

(c) Corporate Defendants . . . . . . . . . . . . . . . . . . . . . . . . . . . 226

3.2.5 INITIAL ADVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 227

3.2.6 FIRST APPEARANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 230

3.3 FURTHER DISCLOSURE FOR THE DEFENCE . . . . . . . . . . . . . . . 230

3.3.1 DISCLOSURE FROM THE PROSECUTION. . . . . . . . . . . . . 230

3.3.2 REVIEW DISCLOSURE WITH CLIENT. . . . . . . . . . . . . . . . 237

3.3.3 REQUEST FURTHER DISCLOSURE . . . . . . . . . . . . . . . . . . 238

3.3.4 APPLICATION FOR FURTHER DISCLOSURE . . . . . . . . . . 238

3.3.5 THIRD PARTY DISCLOSURE. . . . . . . . . . . . . . . . . . . . . . . 240

3.3.6 INTERVIEW WITNESSES . . . . . . . . . . . . . . . . . . . . . . . . . . 246

3.3.7 EXPERT ADVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 248

3.3.8 CROWN PRE-TRIAL CONFERENCES. . . . . . . . . . . . . . . . . 256

3.3.9 JUDICIAL PRE-TRIAL CONFERENCES . . . . . . . . . . . . . . . 257

HANDLING SUMMARY CONVICTION OFFENCES

       

         

        

  
       

    

   

     

  
  

       

     

   

    

    

     

   

   

   

   

   

      

     

     

    

     

    

   

   

    

    

   



5.2.3 CHARTER DEFENCES

5.5

5.6.4

xiii

Chapter 4
TYPES OF CRIMINAL OFFENCES

4.1 CRIMINAL OFFENCES GENERALLY . . . . . . . . . . . . . . . . . . . . . . 261

4.2 CLASSIFICATION OF CRIMINAL OFFENCES . . . . . . . . . . . . . . . 262

4.3 SUMMARY CONVICTION OFFENCES . . . . . . . . . . . . . . . . . . . . . 263

4.4 INDICTABLE OFFENCES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 266

4.5 INTERPRETING CRIMINAL OFFENCE PROVISIONS . . . . . . . . . . 267

Chapter 5
PROCEDURAL ISSUES

5.1 JURISDICTIONAL DEFENCES . . . . . . . . . . . . . . . . . . . . . . . . . . . 271

5.1.1 TIMING . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 271

5.1.2 TERRITORIAL JURISDICTION . . . . . . . . . . . . . . . . . . . . . . 272

5.1.3 LIMITATION PERIODS . . . . . . . . . . . . . . . . . . . . . . . . . . . 272

5.1.4 PROPER SERVICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 274

5.2 CONSTITUTIONAL DEFENCES . . . . . . . . . . . . . . . . . . . . . . . . . . 277

5.2.1 NOTICE OF CONSTITUTIONAL CHALLENGE. . . . . . . . . . 278

5.2.2 VOID FOR VAGUENESS DEFENCE . . . . . . . . . . . . . . . . . . 279

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 280

5.3 SUFFICIENCY OF THE CHARGES . . . . . . . . . . . . . . . . . . . . . . . . 286

5.3.1 COMMON OBJECTIONS . . . . . . . . . . . . . . . . . . . . . . . . . . 287

5.3.2 DIVIDING COUNTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 289

5.3.3 AMENDMENTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 290

5.3.4 PARTICULARS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 293

5.4 JOINDER AND SEVERANCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . 294

5.4.1 THE CRIMINAL CODE . . . . . . . . . . . . . . . . . . . . . . . . . . . . 294

5.4.2 TRYING MATTERS TOGETHER OR SEPARATELY. . . . . . 295

RES JUDICATA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 299

5.6 OTHER PROCEDURAL DEFENCES . . . . . . . . . . . . . . . . . . . . . . . 300

5.6.1 ABUSE OF PROCESS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 301

5.6.2 OFFICIALLY INDUCED ERROR. . . . . . . . . . . . . . . . . . . . . 305

5.6.3 INADEQUATE DISCLOSURE . . . . . . . . . . . . . . . . . . . . . . . 307

DE MINIMIS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 309

5.6.5 UNREASONABLE DELAY . . . . . . . . . . . . . . . . . . . . . . . . . 311

TABLE OF CONTENTS

   

  
   

     

     

    

   

     

  
 

   

  

   

   

   

   

     

     

 

     

   

   

  

  

    

   

      

  

    

    

    

   

   

   

  



TRIALS

TRIAL

xiv

5.6.6 JUDICIAL NOTICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 325

5.6.7 BILINGUAL PROCEEDINGS . . . . . . . . . . . . . . . . . . . . . . . 330

Chapter 6
SPECIAL PROCEEDINGS

6.1 YOUNG PERSONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 335

6.2 BAIL HEARINGS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 345

6.2.1 THE LAW. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 345

(a) The Arresting Police Officer . . . . . . . . . . . . . . . . . . . . . . 345

(b) The Officer in Charge at a Police Station. . . . . . . . . . . . . 346

(c) The Justice at the Bail Hearing . . . . . . . . . . . . . . . . . . . . 347

6.2.2 ACTING FOR THE DEFENDANT AT A BAIL HEARING . . 357

6.3 PEACE BOND HEARINGS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 631

6.3.1 FEAR OF INJURY OR DAMAGE TO THE PARTY:
SECTION 810 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 361

6.3.2 FEAR OF CERTAIN OFFENCES: SECTION 810.01 . . . . . . . 364

6.3.3 FEAR OF TERRORISM OFFENCE: SECTION 810.011. . . . . 364

6.3.4 FEAR OF FORCED MARRIAGE OR MARRIAGE
UNDER 16 YEARS OLD: SECTION 810.02 . . . . . . . . . . . . . 366

6.3.5 FEAR OF SEXUAL OFFENCE: SECTION 810.1 . . . . . . . . . 366

6.3.6 FEAR OF SERIOUS PERSONAL INJURY OFFENCE:
SECTION 810.2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 367

6.3.7 BREACH OF RECOGNIZANCE: SECTION 811 . . . . . . . . . . 369

6.3.8 FEAR OF INTIMATE PARTNER VIOLENCE OFFENCE:
SECTION 810.03 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 370

Chapter 7

7.1 PROCEDURE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 371

7.1.1 APPEARANCE FOR TRIAL . . . . . . . . . . . . . . . . . . . . . . . . 371

7.1.2 MANNER OF DEFENDANT APPEARING FOR TRIAL . . . . 372

7.1.3 FAILURE OF THE DEFENDANT TO APPEAR FOR
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 374

(a) Compelling the Defendant to Appear for Trial . . . . . . . . . 375

(b) Penalty for Failing to Appear . . . . . . . . . . . . . . . . . . . . . 375

HANDLING SUMMARY CONVICTION OFFENCES

   

    

 
 

   

   

   

     

         

       

           

     

         
   

       

       

       
       

       

       
  

      

       
  

 
 

  

    

       

 
        

 

        

      

   



TRIAL

EVIDENCE

xv

(c) Excluding the Defendant from the Trial . . . . . . . . . . . . . . 376

7.1.4 FAILURE OF THE PROSECUTOR TO APPEAR FOR
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 377

7.1.5 ENSURING THE APPEARANCE OF WITNESSES . . . . . . . . 378

(a) By Subpoena . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 378

(b) Arrest of a Witness Who is Not Served with a Subpoena:
Section 698. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380

(c) Arrest of a Witness Who is Served with a Subpoena:
Section 705 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380

(d) A Witness Who is in Jail: Section 527 . . . . . . . . . . . . . . 381

7.1.6 ADJOURNMENTS: SECTION 803 . . . . . . . . . . . . . . . . . . . . 382

7.1.7 MENTAL CAPACITY OF THE DEFENDANT TO
CONDUCT A TRIAL. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 385

7.1.8 ENTERING THE PLEA . . . . . . . . . . . . . . . . . . . . . . . . . . . . 389

7.1.9 TRIALS WHERE THE DEFENDANT APPEARS AND
PLEADS NOT GUILTY . . . . . . . . . . . . . . . . . . . . . . . . . . . . 399

7.1.10 INCLUDED OFFENCES: SECTION 662(1) . . . . . . . . . . . . . 441

7.1.11 EXCLUDING THE PUBLIC OR WITNESSES:
SECTION 486 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 443

7.1.12 PUBLICATION BANS . . . . . . . . . . . . . . . . . . . . . . . . . . . . 445

7.2 EVIDENCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 447

7.2.1 NOTICES REQUIRED UNDER THE EVIDENCE ACT . . . . . 448

7.2.2 DOCUMENTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 448

7.2.3 NUMBER OF EXPERTS . . . . . . . . . . . . . . . . . . . . . . . . . . . 450

7.2.4 HEARSAY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 450

7.2.5 CREDIBILITY EVIDENCE . . . . . . . . . . . . . . . . . . . . . . . . . 457

7.2.6 COMPELLABILITY OF THE DEFENDANT. . . . . . . . . . . . . 491

7.2.7 PROVING AN EXCEPTION: SECTION 794 . . . . . . . . . . . . . 492

7.2.8 COMMISSION EVIDENCE: SECTION 709 . . . . . . . . . . . . . 492

7.2.9 AUDIO CONFERENCE AND VIDEO CONFERENCE
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 493

7.2.10 UNREASONABLE SEARCH AND SEIZURE . . . . . . . . . . . 493

7.2.11 RIGHT TO COUNSEL . . . . . . . . . . . . . . . . . . . . . . . . . . . . 497

7.2.12 VOLUNTARINESS/RIGHT TO SILENCE . . . . . . . . . . . . . . 502

7.3 TRIAL STRATEGY . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 507

7.3.1 DOES THE PROSECUTION HAVE A CASE? . . . . . . . . . . . 507

TABLE OF CONTENTS

        

 
        

 

      

   

            
  

           
  

         

    

       
   

    

       
   

     

      
   

   

  

       

  

    

  

   

     

      

     

 
      

 

     

    

    

   

       

  



SENTENCING

742.6

xvi

7.3.2 THEORY OF THE CASE. . . . . . . . . . . . . . . . . . . . . . . . . . . 507

7.3.3 DEFENCE EVIDENCE . . . . . . . . . . . . . . . . . . . . . . . . . . . . 508

7.3.4 EFFECTIVE PERSUASION . . . . . . . . . . . . . . . . . . . . . . . . . 508

Chapter 8

8.1 PURPOSES AND PRINCIPLES OF SENTENCING . . . . . . . . . . . . . 513

8.1.1 UNDER THE CRIMINAL CODE . . . . . . . . . . . . . . . . . . . . . . 513

8.1.2 OTHER CRIMINAL OFFENCES . . . . . . . . . . . . . . . . . . . . . 527

8.1.3 UNDER OTHER FEDERAL STATUTES . . . . . . . . . . . . . . . 529

8.2 RANGE OF SENTENCES. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 531

8.2.1 UNDER THE CRIMINAL CODE . . . . . . . . . . . . . . . . . . . . . . 531

8.2.2 UNDER OTHER FEDERAL STATUTES . . . . . . . . . . . . . . . 532

8.3 OPTIONS IN SENTENCING. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 533

8.3.1 FINES: SECTION 734 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 533

8.3.2 FINES ON ORGANIZATIONS: SECTION 735 . . . . . . . . . . . 536

8.3.3 FINE OPTION PROGRAM: SECTION 736 . . . . . . . . . . . . . . 537

8.3.4 VICTIM SURCHARGE: SECTION 737(1). . . . . . . . . . . . . . . 537

8.3.5 PROBATION: SECTION 731 . . . . . . . . . . . . . . . . . . . . . . . . 541

8.3.6 BREACH OF PROBATION: SECTION 733.1 . . . . . . . . . . . . 550

8.3.7 SUSPENDED SENTENCE: SECTION 731 . . . . . . . . . . . . . . 551

8.3.8(a) ABSOLUTE AND CONDITIONAL DISCHARGES:
SECTION 730 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 552

8.3.8(b) CURATIVE DISCHARGES: SECTION 255(5). . . . . . . . . . 555

8.3.9 IMPRISONMENT: SECTIONS 718.3, 719(1), (2), (4), (5). . . . 556

8.3.10 PRE-TRIAL CUSTODY: SECTIONS 719(3), (3.1) . . . . . . . . 559

8.3.11 INTERMITTENT SENTENCE: SECTION 732 . . . . . . . . . . . 569

8.3.12 TEMPORARY ABSENCE . . . . . . . . . . . . . . . . . . . . . . . . . 572

8.3.13 UNLAWFULLY AT LARGE: SECTION 145(1)(b). . . . . . . . 574

8.3.14 CONDITIONAL SENTENCE: SECTION 742.1 . . . . . . . . . . 575

8.3.15 BREACH OF CONDITIONAL SENTENCE: SECTION
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 583

8.3.16 RESTITUTION: SECTION 737.1 . . . . . . . . . . . . . . . . . . . . 586

8.4 ANCILLARY ORDERS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 592

HANDLING SUMMARY CONVICTION OFFENCES

     

   

    

 

      

     

    

     

    

     

     

    

    

      

      

     

    

      

      

    
   

     

        

      

     

   

      

     

 
      

 

     

    

   



xvii

8.4.1 WEAPONS PROHIBITION ORDERS: SECTIONS 109
AND 110. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 593

8.4.2 FORFEITURE ORDERS. . . . . . . . . . . . . . . . . . . . . . . . . . . . 596

(a) Fine in Lieu of Forfeiture . . . . . . . . . . . . . . . . . . . . . . . . 597

8.4.3 DNA ORDERS: SECTION 487.051. . . . . . . . . . . . . . . . . . . . 600

8.4.4 SEX OFFENDER INFORMATION REGISTRY:
SECTION 490.012 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 602

8.4.5 PROHIBITION FROM ATTENDING PUBLIC PLACES
WHERE CHILDREN UNDER 16: SECTION 161 . . . . . . . . . 604

8.5 SENTENCING PROCEDURE AND EVIDENCE . . . . . . . . . . . . . . . 607

8.5.1 SENTENCING PROCEEDINGS: SECTION 720 . . . . . . . . . . 607

8.5.2 PRE-SENTENCE REPORTS: SECTION 721 . . . . . . . . . . . . . 609

8.5.3 VICTIM IMPACT STATEMENT: SECTION 722. . . . . . . . . . 614

8.5.4 COMMUNITY IMPACT STATEMENT: SECTION 722.2 . . . 619

8.5.5 SUBMISSIONS ON FACTS: SECTION 723 . . . . . . . . . . . . . 620

8.5.6 PROOF OF DISPUTED FACTS: SECTION 724 . . . . . . . . . . 622

8.5.7 OTHER OFFENCES: SECTION 725 . . . . . . . . . . . . . . . . . . . 625

8.5.8 RIGHT OF THE OFFENDER TO SPEAK TO
SENTENCE: SECTION 726 . . . . . . . . . . . . . . . . . . . . . . . . . 628

8.5.9 RELEVANT INFORMATION: SECTION 726.1. . . . . . . . . . . 629

8.5.10 REASONS FOR SENTENCE: SECTION 726.2 . . . . . . . . . . 633

8.5.11 PREVIOUS CONVICTIONS: SECTION 727 . . . . . . . . . . . . 635

8.6 SUBMISSIONS ON SENTENCE . . . . . . . . . . . . . . . . . . . . . . . . . . . 637

Chapter 9
APPEALS AND REVIEW

9.1 APPEALS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 653

9.1.1 THE SUMMARY CONVICTION APPEAL COURT:
SECTION 812 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 654

9.1.2 APPEAL BY DEFENDANT, INFORMANT OR
ATTORNEY GENERAL: SECTION 813 . . . . . . . . . . . . . . . . 655

9.1.3 NOTICE OF APPEAL: SECTION 815. . . . . . . . . . . . . . . . . . 658

9.1.4(a) INTERIM RELEASE OF APPELLANT: SECTION 816 . . . 661

9.1.4(b) UNDERTAKING OR RECOGNIZANCE OF
PROSECUTOR: SECTION 817. . . . . . . . . . . . . . . . . . . . . 663

TABLE OF CONTENTS

      
 

   

      

     

     
   

      
       

      

     

     

      

         

      

       

     

        
    

     

      

     

    

  
  

   

      
   

      
    

      

          

     
   

  



APPLICABLE

xviii

9.1.4(c) APPLICATION TO APPEAL COURT FOR REVIEW:
SECTION 818 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 664

9.1.4(d) APPLICATION TO FIX DATE FOR HEARING OF
APPEAL: SECTION 819 . . . . . . . . . . . . . . . . . . . . . . . . . 665

9.1.5 PAYMENT OF FINE NOT A WAIVER OF APPEAL:
SECTION 820 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 666

9.1.6(a) PROCEDURE ON APPEAL: SECTION 821 . . . . . . . . . . . 666

9.1.6(b) OTHER SECTIONS OF CRIMINAL CODE
TO APPEALS: SECTION 822 . . . . . . . . . . . . . . . . . . . . . 668

9.1.6(c) ADJOURNMENT OF APPEAL: SECTION 824 . . . . . . . . . 671

9.1.6(d) DISMISSAL FOR FAILURE TO APPEAR OR WANT
OF PROSECUTION: SECTION 825 . . . . . . . . . . . . . . . . . 672

9.1.7(a) COSTS ON APPEAL: SECTION 826 . . . . . . . . . . . . . . . . 673

9.1.7(b) TO WHOM COSTS ARE PAYABLE AND WHEN:
SECTION 827 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 673

9.1.7(c) ENFORCEMENT OF CONVICTION OR ORDER BY
APPEAL COURT: SECTION 828 . . . . . . . . . . . . . . . . . . . 674

9.1.8 DEFINITION OF APPEAL COURT FOR SUMMARY
APPEAL ON TRANSCRIPT OR AGREED STATEMENT
OF FACTS: SECTION 829. . . . . . . . . . . . . . . . . . . . . . . . . . 675

9.1.9 FORM OF APPEALS AND APPEAL RULES: SECTION
830 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 676

9.1.10(a) APPLICATION OF OTHER APPEAL PROVISIONS:
SECTION 831 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 678

9.1.10(b) UNDERTAKING OR RECOGNIZANCE:
SECTION 832 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 679

9.1.10(c) NO WRIT REQUIRED: SECTION 833 . . . . . . . . . . . . . . 680

9.1.11 POWERS OF APPEAL COURT: SECTION 834 . . . . . . . . . 680

9.1.12(a) ENFORCEMENT OF ORDER BY APPEAL COURT:
SECTION 835 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 681

9.1.12(b) APPEAL UNDER SECTION 830: SECTION 836. . . . . . . 681

9.1.12(c) APPEAL BARRED: SECTION 837 . . . . . . . . . . . . . . . . . 682

9.1.12(d) EXTENSION OF TIME: SECTION 838. . . . . . . . . . . . . . 682

9.1.13 APPEALS TO COURT OF APPEAL: SECTION 839 . . . . . . 682

9.2 EXTRAORDINARY REMEDIES. . . . . . . . . . . . . . . . . . . . . . . . . . . 686

9.3 SUBMISSIONS ON APPEAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 688

HANDLING SUMMARY CONVICTION OFFENCES

       
   

        
    

         
   

      

       
     

      

        
     

      

        
   

       
     

       
      

    

        
 

      
   

    
   

      

       

       
   

       

     

      

        

   

    

   



CHECKLISTS

Index

xix

Chapter 10

10.1 PROSECUTING A SUMMARY CONVICTION OFFENCE. . . . . . . 691

10.2 DEFENDING A SUMMARY CONVICTION OFFENCE . . . . . . . . . 694

Appendix A: Criminal Code, Part XXVII Summary Convictions . . . . . . . . . . 701

Appendix B: Summary Conviction Offences Punishable By Up To
6 Months Imprisonment As Of September 19, 2019, When Bill C-75
Increased The Maximum Punishment Period For Summary Conviction
Offences To 2 Years Less One Day’s Imprisonment . . . . . . . . . . . . . . . . . . 745

Appendix C: List of Summary Conviction Offences Punishable by More
than Six Months . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 755

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 759

TABLE OF CONTENTS

 
 

      

      

        

         
           

        
         

          
    

 

  


