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ASSET PURCHASE, see also 
STRUCTURING THE DEAL 

ASSET PURCHASE AGREEMENT 
drafting 

assets purchased, description 
of, 92
 

covenants, 95
 
definitions, 92
 
parties, description of, 91-92
 
payment, method of, 93
 
pre-closing conditions, 95-96
 
purchase price, 93
 
risk allocation provisions,
 
93-94
 

general considerations, 91-92
 
precedents, see FORMS
 

BUYER’S ACQUISITION PLAN, 44
45
 

CAPITAL STRUCTURE
 
capital structure
 

leverage effect on book vs.
 
market value, 28
 

leverage effect on company’s
 
value, 29-31
 

leverage effect on earnings,
 
26-27
 

leverage effect on security
 
values, 27-28
 

leverage effect on share va
lues, 29
 

commentary, 31
 
value and, 25-31
 

CONFIDENTIALITY
 
AGREEMENT
 
form, 121-123
 

CONTRACTS 

asset purchase agreement, see AS
SET PURCHASE AGREE
MENT 

buyer, dominant position of, 87
 
confronting buyer’s dom
inance, 88
 

default remedies, drafting of, 88-89
 
drafting, control of, 83
 
good faith
 

drafting, 84-85
 
negotiation, 79
 

precision, 84
 
representations, warranties, and
 
conditions, 85-86
 

share purchase agreement, see 
SHARE PURCHASE AGREE
MENT 

structure, 84
 

DRAFTING AGREEMENT see also, 
ASSET PURCHASE 
AGREEMENT, CONTRACTS, 
EARN OUT AGREEMENT, 
SHARE PURCHASE 
AGREEMENT 

EARN-OUT AGREEMENT
 
generally, 101
 
pre-tax operating earnings, 103
 
types of earn-out, 102
 

FORMS
 
asset purchases
 

asset purchase agreement
 
long form, 227-265
 
short form, 271-291
 

letter of intent, 213-219
 
non-competition agreement,
 
293-297, 299-303
 

share purchases
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FORMS — Continued
 
confidentiality agreement,
 
121-123
 

draft projection plan, 179
181
 

due diligence, master check
list, 185-203
 

exclusivity arrangements, al
ternate clauses, 177-178
 

letter of intent, 109-113, 115
120
 

share purchase agreement
 
long form, 129-155
 
short form, 157-161
 

subordinate note, non-nego
tiable, 163-175
 

INTRINSIC VALUE
 
commentary, 18
 
cost of capital, 12-13
 
economics of risk, 11-12
 
projected cash flow
 

determination of, 15
 
discounting, 14-15
 

MARKET VALUE
 
commentary, 23-24
 
generally, 5-6, 19
 
purchase price, determination of,
 
19-20
 

synergy value, determination of
 
competitor takeover, 23
 
cost savings, 21
 
diversification, 23
 
financial engineering, 23
 
process improvements, 22
 
revenue enhancement, 22
 
tax benefits, 22
 

NEGOTIATION STRATEGY
 
advancing your position, 72-74
 

be unequivocal, 72-73
 
counter-proposals, respond
ing to, 73
 

flat-out rejections, avoid, 73
74
 

proposal, before introducing,
 
72
 

statements, avoid making, 73
 
agenda and timetables, 70
 
attitude, 68-69
 
conflicts, 69
 
game theory, 67-68
 
good faith, contract negotiation, 79
 
location, 70-71
 
negative tactics, confronting use of,
 
74-76
 

bids against yourself, avoid,
 
75
 

confronting confrontation,
 
74-75
 

extreme positions, don’t re
spond, 75
 

good guy/bad guy, 76
 
negotiators with binding ca
pacity, 75
 

prior offer tactic, 74
 
rudeness, 75
 
unwillingness to negotiate,
 
opposing party’s, 74
 

objectives, 71-72
 
parties’ needs, 69-70
 
winning friends and influencing
 
people, 76-77
 

PLANNING PROCESS
 
buyer’s acquisition plan, 44-45
 
commentary, 43
 
due diligence investigation, 49-50
 
letter of intent, 45
 

drafting of
 
intention of parties, 46
 
mergers/acquisitions, 46
47
 

purpose, 45-46
 
unintended contract,
 
avoiding the, 47-48
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PLANNING PROCESS — Continued
 
purchase price, addressing the, 48
49
 

seller’s offering memorandum, 43
44
 

RISK
 
assessment, see RISK ASSESS
MENT
 

foreseen and unforeseen
 
allocation of risk, 64-65
 
commentary, 63-64
 
warranty vs indemnity, 64-65
 

RISK ASSESSMENT, see also RISK
 
aversion to risk, 34-35
 
debt and equity, altering propor
tions of, 35-36
 

generally, 33
 
nature of risk, 33-34
 
pay back period, 36
 
risk allocation provisions, see also
 
SHARE PURCHASE AGREE
MENT, ASSET PURCHASE
 
AGREEMENT
 

risk-adjusted discount rates, 36
 
sensitivity analysis, 36-37
 
simulation, 35
 

SELLER’S COMPANY
 
generally, 11
 
intrinsic value, see INTRINSIC
 
VALUE
 

market value, see MARKET VA
LUE
 

SHARE PURCHASE AGREEMENT
 
drafting
 

covenants, 99-100
 
definitions and schedules, 98
 
parties, description of, 98
 
payment, method of, 98-99
 
pre-closing conditions, 100
 
purchase price, 98-99
 

risk allocation provisions, 99
 
general considerations, 97-98
 
precedents, see FORMS
 

STRUCTURING THE DEAL
 
corporate control, 59-63
 

managing director, 62-63
 
negative control, 62
 
shareholders’ agreement, 61
 
shareholders’ agreement, ab
sence of, 59-60
 

method of payment, 54-59
 
buyer’s shares, source of
 
funding, 56-57
 

cash vs. stock vs. equity, 56
 
cash, 55
 
convertible debt securities,
 
55
 

debt, 55
 
earn-outs, 55-56
 
seller, source of funding, 58
 
stock, 55
 

stock vs asset purchase, 51-54
 
choice of structure, 52-53
 
other considerations, 54
 
tax considerations, 53-54
 

VALUATION, METHODS OF
 
financial performance, 9
 
earnings per share (EPS), 7-8
 
asset valuation, 8-9
 

VALUE
 
capital structure and, 25-31
 
commentary, 6
 
financial acquisitions and, 39-40
 
intrinsic value, 4-5
 
market value, 5-6
 
monetary value, 3-4
 
private company’s worth, determi
nation of, 3
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