
Index
Accelerated competent authority procedure (ACAP), 4, 129, 483-486, 617-618,

874-876

Access to Information Act
s. 24, 530
Schedule II, 530-531

Administration of Canada’s Transfer Pricing Rules, 2008, 1061-1091

Administrative positions, CRA. See Information Circular 87-2R
CASD, 313
ILDB, 312
ITD, 313

Advance pricing arrangements (APA), 515-539
bilateral, 507, 515, 520, 522, 523, 524, 526, 527, 528, 531, 537
binding agreements, 525-529
CRA Program Reports, 2013-2014, 971-984
compensating adjustments, 399, 524
confidentiality of information, 520-521, 529-532
critical assumptions, 532-538

case for, 535-537
economic events of 2008 and 2009, 537-538
special adjustments and, 533-535
tax authority’s approach, 533
triggering, 537

customs, valuations, 544-547
defined, 515-516
eligibility for, 517
first step initiative, 538
IC 94-4R, 515-539, 695-745
IC 94-4RSR, 747-754
inconsistent domestic, 524-525
length of time of the process, 521-523
mechanism, 515-516
Program Development Strategy, 521, 538
roll-back, 517-520, 1002
small business taxpayer, 538-539, 747-754
taxation years to be covered by, 523
term of, 523
unilateral, 516, 518, 520, 528-529
use and confidentiality of information, 520-521, 529-532

Advance tax rulings, 525
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Advantage created by activity, 370

Advisory Panel on Canada’s System of International Taxation (APCSIT),
129-132

Alberta, 143

Alberta Corporate Tax Act, 143
s. 8.4, 143

Arbitration, 502-514
applicable legislative (or quasi) rules, 507
baseball-style, 506
board procedures, 510-514
cases ineligible, 508
commencement date, 508-510
confirmation of, 510
double tax cases eligible, 507-508
no precedent, 507
no unilateral rejection, 508
proposed resolution, 511
start of, 510
working of an arbitration case, 510-514

Arm’s length principle, 1, 8, 11, 12, 19, 26-31
acceptable prices, Simkover paper, 927-940
Canadian legislation

Act proper
purpose of s. 247(8), 42-45
scheme of Act since 1939, 36-41
statutory interpretation, 41-42

narrow scope of ss. 69(1), 42
result contrary to basic logic and tax policy, 42
specific prevails over more general, 41

adjusting quantum or recharacterizing, 31-32
general, 41
partnerships, 32-34
subsection 247(2) vs. 69(1), 35-48
treaty override, 45-48
triggering application of, 29-31

defined, 1, 28, 30, 40
marketing intangibles, incompatibility with, 380-385
not exact science, 335-339
OECD Guidelines, 9, 28
rationale, 26-28
reasonableness criterion, 337-342
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September 1997 Proposals, 9
subsection 247(2) vs. 69(1), 35-48
treaty override, 45-48
triggering application of, 29-31

Audit (s. 231.1 and 231.2), 443-450

Balancing payment, 17

Banks
transfer of property between bank and affiliate, 128

Base erosion and profit shifting (BEPS), 2, 405. See also Base erosion and profit
shifting (BEPS) project (OECD)

Base erosion and profit shifting (BEPS) project (OECD)
Action 8, intangibles, Final Report, 408-413

allocation of profits, 412-413
DEMPE functions, 413
intangibles, defined, 408-410
uncertain value, 410-412

Action 9, risk and capital, Final Report, 413-418
control of risk, 415-416
determination of risks, 414-415
overcapitalization, 416-418

Action 10, other high-risk transactions, 418-421
community transactions, 421
low-value intra-group services, 419-421
re-characterization of transactions, 418-419

Action 13, documentation and reporting, Final Report, 423-424
historical background, 403-404
multi-lateral convention to implement BEPS (MLI), 424-426
overview of BEPS action plan, 405-408
purpose of project, 405
transactional profit split method (TPSM) report, 421-423

Beneficial transfer pricing adjustment, 21

Bundling, 326-328, 829-836

Burden of proof, 156-157

Business restructuring (ITA 69(3)), 396, 884-888

CbC reporting, See Country-by-Country reporting
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Canada Revenue Agency (CRA) documents
Acceptable Arm’s-Length Prices within the Range, 927-940
Advanced Pricing Arrangement-Program Development Strategy, 521, 538
CRA APA Program Reports, 971-984
control in fact: Impact of recent jurisprudence, 997-998
ITOD Chief Economist Simkover Says Canada Addressing Transfer Pricing

Concerns from Consignment Restructuring, 941-952
MAP Program Reports, 953-969
Panel sur les prix de transfer, Association de planification fiscale et financiere,

Congress 2003, 995-996

Canada-US MOUs, 500-502, 508, 1041-1045
consistency, 501
OECD Guidelines, 502
reciprocity, 502
resolving all cases, 501

Canada-US Protocol, 2007 Art. 21, 23, and 27, 1055-1060
Canada-U.S. Tax Convention Act, 527
Art. XXVI, 527
s. 3(2), 99, 527
Canada-U.S. Tax Convention Treaty, 46
Art. XXVI, 506, 527, 1084

Canadian International Trade Tribunal (CITT), 546

Cancellation of Canadian project at non-resident’s request, 396

Carter Commission, 99

Case law
general, 148-153
other cases

Crown Forest Industries Ltd. v. R., 46, 80, 233, 272, 300, 303
Ford Motor Co. of Canada v. Ontario (Municipal Employees Retirement

Board), 307-311
Mattabi Mines Ltd. v. Ontario (Minister of Revenue), 50
Nortel Networks Corp., Re, 311-312
R. v. Ennisclare, 338
R. v. Vaillancourt, 51-52

settlements and decisions
Alberta Printed Circuits Ltd. v. The Queen, 226-246
Attila Dogan Design & Construction Ltd. v. R., 168-169
BMO Nesbit Burns Inc. as successor to Burns Fry Ltd. v. R., 170-171
Bornstein Seafoods Canada Ltd. v. R., 223-224
Bridges Brothers Ltd. v. R., 172-173
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Canada Safeway Ltd. v. R., 171
Canadian Autoparts Toyota Inc. v. The Queen, 246-248
Canadian Forest Products Ltd. v. Minister of National Revenue, 150, 446
Canterbury v. Commissioner of Internal Revenue, 384
Commonwealth Plywood Company Limited v. R., 263
Crestbrook Forest Industries Ltd. v. R., 157-158
DHL Corporation and Subsidiaries v. Commissioner of Internal Revenue,

375
Denim Pipeline Inc. v. R., 161-162
FPI Fireplace Products International Ltd. v. R., 162-163
Four Star Distribution (Canada) Ltd. v. The Queen, 252-253
General Electric Capital Canada Inc. v. R., 89-90, 92-93, 197, 206-223
Glaxo Smithkline Inc. v. R., 150, 151, 175-196, 198, 199, 202, 208, 371,
376-377, 432
HSBC Bank Canada Inc. v. R., 57, 258-260
H&R Block Canada Inc. v. R., 200-202
Hoffmann-La Roche Ltd. v. R., 202-203
Indalex Ltd. v. R., 95, 154-157
MIL (Investments) S.A. v. R., 72
Marzen Artistic Aluminum Ltd. v. R., 280-283
Mattel Canada Inc. v. R., 158-160
McKesson Canada Corp. v. R., 263-279
NCO Customer Management Ltd. v. The Queen, 255-258
Norand Data Systems Ltd. v. R., 203-204
Nordic Laboratories Inc. v. Deputy Minister of National Revenue (Customs

& Excise), 449, 546
Northern Pacific Appliance Distribution Inc. v. The Queen, 250-252
Pacific Ammonia Inc. v. R., 167-168
Philips Electronics Ltd. et al.v. The Queen, 253-254
Safety Boss Ltd. v. R., 95, 160-161
Saipem Luxembourg S.A. v. Canada, 457, 488
Schering-Plough Canada Inc. v. R, 261-262
Shell Canada Ltd. v. R., 104, 118, 120, 193, 381
Sherwood Industries Ltd. v. The Queen, 224-225
Sifto Canada Corp. v. R., 283-289
Smith International Canada Ltd. v. The Queen, 262-263
SmithKline Beecham Animal Health Inc. v. R., 163-167
Squibb Canada Inc. v. R., 153-154
Star Shipping (Canada) Ltd. v. The Queen, 248-250
Tregaskiss Ltd. v. R., 70, 204-206
Wyeth Canada Inc. v. R., 173-175

other tax cases
AGT Ltd. v. Canada (Attorney General), 444
Central Canada Forest Products v. Minister of National Revenue, 290-291
Cudd Pressure Control v. R., 296-305
Dominion Bridge Co. v. R., 291-292
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Irving Oil Ltd. v. R., 292-293
J. Hofert Ltd. v. Minister of National Revenue, 291
Kubicek Estate v. R., 300
Merko v. Minister of National Revenue, 452, 457
Nielson Development Co. v. R., 295-296
R. v. Kleysen, 293
R. v. Redpath Industries Ltd., 292
R. v. Spencer, 453-454
R. v. Zandstra, 525
Specialty Manufacturing v. R., 306
Spur Oil Ltd. v. R., 292
Toyota Canada v. D.M.N.R., 546
World Corp. v. R., 293-294
1143132 Ontario Limited v. R., 294-295

Commissionaires, 397-399

Comparable profits margin, 390-391

Comparable profits method (CPM), 19, 57, 60, 65, 175, 340, 342, 348-349

Comparable uncontrolled price method (CUP), 13, 55, 96, 104, 157, 165, 167,
172, 173, 175, 178, 179, 202, 217, 226, 330, 332, 335, 336, 337, 339, 342, 460,
462, 544-545

Compensating adjustments, 318, 399, 524, 711-712

Competent authority
arbitration, 502-514, see also Arbitration
Canada-US Memoranda of Understanding (MOUs), 500-502

consistency, 501
OECD guidelines, 502
reciprocity, 502
resolving all cases, 501

defined, 478-479
general, 478-479
IC 71-17R5, 479-492, see also Information Circular 71-17R5
MAP, 478-479
MEMAP, 484, 514-515
notifications, 370, 492-500

first notification of action resulting in double taxation, 496-500
to be eligible for MAP, 492-496

PATA guidelines, 500

Competent authority services division (CASD), 312-313, 480, 488, 518-519, 747
field strategy, 2004, 985-994
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Confidentiality, 18, 520-521, 529-532, 690
APAs and, 520-521

Consignment restructuring, 397-399
Tropin paper, 941-952

Constructive dividend, 130, 181, 355, 356, 357, 359, 1070

Contemporaneous documentation
December 8, 1997 Notice of Ways and Means Motion, 19, 23-24
information gathering, and, 14-15
scope of, 15
September 1997 Proposals, 10-12, 14-15

confidentiality of third party information, 18
scope, 15

Transfer Pricing Memorandum, 816-828

Corporations Tax Act (Ontario)
s. 5.4, 144
s. 11(5), 144

Cost contribution arrangements, See Qualifying cost contribution arrangements

Cost plus method, 55, 330, 348, 370, 540-541, 656-660, 782

Country-by-Country (CbC) reporting
automatic exchanges of information, 142-143
background, 133
CbC Report requirements, 136-138

application of, 138-139
Canadian response to Report, 135-136

draft CbC reporting, 135
OECD: Transfer Pricing Documentation and Country-by-Country Reporting,

133-134
penalties, non-compliance in reporting, 142
recommendations, 134
reporting entities, 139-141
voluntary reporting, 141-142

Customs Act, 544
s. 47, 544
s. 48, 545
s. 48(5)(c), 547
s. 49, 544
s. 49(5), 545
s. 53, 544
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Customs valuations, 396, 544-547
APAs, 546-547
IC 06-1, 547, 755-786

December 8, 1997 Notice of Ways and Means Motion. See also September 1997
Proposals

contemporaneous documentation, 23-24
general, 19-20
interest calculation, 24-26
recharacterizing transactions, 20-21
set-offs, 21-23

Director General of the International Tax Directorate (ITD), 319

Director, Tax Service Office (TSO), 319

Dividends
constructive dividends, 130, 181, 356-357, 359
Part XIII deemed, 132
patronage, 128-129

Double taxation, 2, 4, 5, 16, 26, 27, 85, 113, 149, 159, 231, 387, 465, 478-480, 483,
486-490, 496-500, 527

Downward adjustments, 16, 203-204, 318-326
background

guidelines for exercise of ministerial discretion, 321-322
legislative provisions, 320

general, 318-320
IC 87-2R, 321, 330
issues, 323-326

discretion not exercised at all, 324-328
discretion not exercised where case results from action of another tax
authority, 323-324

Transfer Pricing Memorandum (TPM-03), 318-320, 321-322, 805-811

Electronic commerce, 127-128

Enterprise
defined, 32

Excess payment, 361

Exchange of information, 459-460

Exclusive right, 370
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Fair market value, 35, 82-83, 153-155

False declaration, 442

Financial transactions, administrative positions, 315-318

Folio S1-F5-C1, 585-607

Foreign-based documents, 14

Form T106, 439-443
changes, 440
de minimis exception, 443
general, 439-440
penalties related to T106, 429-431

failure to file, 409-430
false statement or omission, 430-431

summary form, 440-441, 787-788
T106 slip, 441-442, 789-794
transfer pricing methods, 442-443

Formulary apportionment (profit-splits), 95, 97

General anti-avoidance rule (GAAR), 20, 43, 69-72, 108

Genuine offer, 389

Global formulary apportionment, 27, 95

Government assistance, 349-351

Guarantee exclusion, 132

Guarantee fees, 389-390

Hard bargaining, 369

Hierarchy of methods, 330-331

Immigrant investor trusts, 397

Incidental sales, 370

Income Tax Act
s. 13(7)(e), 33
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s. 14(3), 33
s. 15(1), 356, 357, 359, 360, 390
s. 15(2), 360
s. 17, 290, 291, 292, 315, 316, 317, 318
s. 18(4), 306
s. 18(9)(d)(i), 33
s. 20(1)(a), 251
s. 20(1)(c), 178
s. 56(2), 182, 183, 356, 357, 358, 360, 368
s. 68, 99
s. 69, 8
s. 69(1), 35, 36, 41, 42, 43, 44, 45, 47, 48, 100, 155, 163
s. 69(2), 7, 9, 18, 19, 37, 38, 41, 86, 147, 153, 155, 157, 160, 168, 169, 170, 175,

178, 180, 185, 203, 210, 219, 239, 241, 242, 244, 261, 298, 313, 345, 390
s. 69(3), 7, 9, 18, 19, 37, 38, 41, 86, 147, 158, 162, 168, 173, 261, 293, 298, 313,

396, 397
s. 80.4, 316
s. 81(1)(c), 250
s. 94, 397
s. 94(1)(b)(i)(A)(III), 397
s. 94.1, 397
s. 96(2.2)(c), 33
s. 115.1(1), 285, 528, 557
s. 126(2), 305
s. 135, 129
s. 135(1.1), 128
s. 137(1), 291, 292
s. 142.7(3), 128
s. 142.7(4), 128
s. 142.7(8), 128
s. 147.2(3), 128
s. 152(4), 548, 549, 550
s. 152(4)(b)(iii), 548, 551
s. 152(4)(c), 551
s. 152(4.01), 548, 549, 550
s. 152(4.1), 551
s. 152(5), 548, 549, 550
s. 161, 25
s. 161(11), 25, 26
s. 162, 430
s. 162(5), 142, 430
s. 162(7), 142
s. 162(10), 142, 429, 430
s. 163, 430
s. 163(2), 430
s. 163.1, 428, 429



INDEX 1103

s. 163.2, 436
s. 165(1.1), 171, 201
s. 165(1.11), 201, 478
s. 165(1.2), 490
s. 165(3), 549, 550
s. 169(2.2), 490
s. 173, 487
s. 212(2), 182, 357, 359
s. 214(3)(a), 182, 357, 358, 359, 360
s. 215, 428
s. 220(3.1), 54, 539
s. 225.1(7), 364, 490
s. 227(8), 427, 428
s. 229, 23
s. 230, 11, 438, 450
s. 231.1, 431, 432, 443, 444, 467
s. 231.1(1)(a), 443
s. 231.1(1)(d), 431
s. 231.2, 14, 15, 431, 432, 444, 445, 447, 449, 467
s. 231.2(1), 432
s. 231.2(3), 447
s. 231.6, 14, 15, 176, 431, 432, 433, 450, 451, 452, 453, 455, 456, 457
s. 231.6(2), 432, 450, 451
s. 231.6(3)(a), 450, 451
s. 231.6(4), 457
s. 231.6(5)(c), 451
s. 231.6(6), 451
s. 231.6(8), 176, 433, 451, 455
s. 231.7, 431
s. 233, 142, 429, 430
s. 233.1, 10, 83, 429, 432, 438, 443
s. 233.8, 136
s. 233.8(3), 138, 139, 140
s. 238, 14
s. 238(1), 431, 433
s. 238(2), 432
s. 239, 292, 293
s. 239(1), 430, 431, 433
s. 239(2), 431, 433
s. 241, 467, 530
s. 241(3), 470
s. 241(4)(b), 166, 467, 469, 470, 473, 474, 475, 478
s. 241(4)(d), 469
s. 245, 20, 43, 108, 113, 119, 125, 292, 320
s. 245(1) “tax benefit”, 20, 68
s. 245(2), 293, 362



1104 INDEX

s. 245(3), 69
s. 245(4), 105
s. 246(1), 356, 357, 358, 359, 360
s. 247, 9, 14, 19, 24, 25, 32, 33, 41, 48, 49, 54, 56, 57, 60, 61, 80, 81, 107, 120, 121,

124, 126, 128, 129, 136, 143, 144, 148, 195, 196, 197, 203, 254, 267, 294, 295,
317, 318, 368, 382, 390, 395, 396, 397, 440, 517

s. 247(1) “arm’s length allocation”, 95
s. 247(1) “qualifying cost contribution arrangement”, 351
s. 247(1) “tax benefit”, 20
s. 247(1) “transaction”, 29, 129
s. 247(1) “transfer price”, 18
s. 247(1) “transfer pricing capital adjustment”, 320
s. 247(1) “transfer pricing income adjustment”, 320
s. 247(2), 9, 12, 16, 17, 20, 21, 28, 29, 31, 32, 35, 37, 38, 41, 42, 43, 44, 45, 47, 48,

56, 60, 66, 83, 86, 88, 89, 93, 94, 95, 96, 98, 99, 100, 120, 124, 128, 148, 196,
197, 198, 210, 212, 213, 214, 215, 219, 236, 247, 258, 315, 316, 317, 318, 320,
327, 330, 335, 338, 387, 389, 390, 395, 397, 442, 516

s. 247(2)(a), 98, 241, 242, 244
s. 247(2)(a) and (c), 66, 84, 97, 99, 107, 108, 111, 112, 113, 114, 116, 124, 125, 126,

129, 210, 211, 214, 221, 240, 244, 267, 268
s. 247(2)(b), 65, 66, 68, 69, 73, 76, 80, 106, 107, 109, 114, 121, 124, 189, 207, 208,

267, 268, 327, 328, 354, 362
s. 247(b)(i), 68, 106
s. 247(2)(ii), 20, 66, 68, 106, 107
s. 247(2)(b) and (d), 66, 68, 73, 76, 79, 80, 81, 84, 102, 103, 112, 113, 114, 116, 119,

120, 123, 124, 125, 129, 189, 194, 268, 269, 281, 294, 329, 486
s. 247(2)(c), 120, 197, 212, 233, 214, 222, 225, 265, 268, 269, 369
s. 247(2)(d), 83, 84, 123, 189, 205, 225, 329
s 247(3), 16, 20, 24, 43, 44, 60, 61, 96, 143, 144, 259, 282, 328, 329, 427, 433, 435,

442, 486, 543
s. 247(3)(a), 427
s. 247(3)(a)(iii), 21
s. 247(4), 11, 12, 14, 15, 19, 21, 23, 24, 43, 44, 57, 60, 62, 89, 96, 135, 152, 225,

259, 441
s. 247(4)(a), 62, 283, 427, 435
s. 247(4)(a) to (c), 62
s. 247(4)(c), 431, 433, 434, 435, 441
s. 247(6), 13
s. 247(7), 315, 316, 317
s. 247(7.1), 132, 390
s. 247(8), 35, 42, 43, 44, 45, 48, 94, 100
s. 247(9), 16
s. 247(10), 16, 22, 55, 83, 203, 320, 323, 324, 326, 369, 390
s. 247(11), 25, 143
s. 247(12), 355, 366, 428
s. 247(12) to (15), 131, 132, 368, 369
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s. 247(13), 366, 368
s. 247(14), 366
s. 247(15), 366, 368, 369
s. 247.1, 9, 24, 25
s. 248(10), 277
s. 251(1)(a), 307
s. 251(2)(b), 307
s. 251(2)(c), 307

Income Tax Conventions Interpretation Act, 315, 611

Income Tax Technical News No. 34, 74

Income War Tax Act, 7
s. 23B, 7, 36-37

Information Circulars, role of, 48-50

Information Circular 70-6R2, 525

Information Circular 71-17R5, 113, 322, 362-364, 479-492, 609-638
ACAP, 483-486
acceptability of CA requests, 486
appeals, 489-490
CA proceedings without taxpayer’s consent, 480
collections, 490-491
competent authority (CA), 478-515
complete requests, 481-482
general, 479
not precedent setting, 491
provincial income tax considerations, 491
reproduced in full, 609-638
responsibilities of taxpayer, 487-489

cooperation by providing information, 487-488
ensure taxation years do not become statute-barred, 489
keep both competent authorities, 488-489
no self adjustments, 488

specific issues under US Convention, 491-492
tax avoidance, 486-487
text, 609-638
unilateral resolution, 479-480

Information Circular 87-2R, 8, 12-16, 40, 49, 63-64, 73-75, 120-121, 313-320,
321, 331, 335, 336, 342-344, 346, 347, 352, 356, 363, 379, 391, 399, 406, 435,
460-461, 467, 517, 544, 639-694

advance pricing arrangements, 517
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advantage created by activity, 370
bundling, 326-328
cancellation of Canadian project at non-resident’s request, 396
comparable profits methods (CPM), 348-349
compensating adjustments, 399
competent authority notification, 370
consignment restructurings/commissionaires, 397-399
cost-plus method, 348
customs valuations, 396, 544-547
exclusive right, 370
financial transactions, 315-318
genuine offer, 389
guarantee fees, 389-390
hard bargaining, 369
hierarchy of methods, 330-331
immigrant investor trusts, 397
incidental sales, 370
loans and ITA s. 69(3), 389
management fees, mark-up on, 395
market penetration, 355
marketing intangibles, 371-389
multiple-year data (averaging) and interquartile range, 331-347
OECD Guidelines, 313
permanent establishments, 314-315
qualifying cost contribution arrangements (QCCA), 351-354
ranking transfer pricing methods, 55-57
“reasonable efforts”, 57-65
recharacterizing the transaction, 66-126
reproduced in full, 639-694
role of, 49-50
rules of thumb, 400-402
safe harbours, 400-402
secondary adjustments, 355-369
secret comparables, 460-478
taxpayer-initiated adjustments, 318-326
text, 639-694
third party information, 460-478
total return on unique intangible, 371-389

application in Canada, 379-380
issues, 380-387

incompatibility with arm’s length principle, 386-387
lack of legal framework, 380-383
value, 383-386

OECD, 377-379
origin of the concept

1968 Treasury Regulation, 372-373
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1994 Fromage Frere Examples, 373-375
DHL decisions, 375-376
Glaxo, 376-377

solution, 388-389
transaction-by-transaction approach, 326-328
transactional net margin method (TNMM), 348-349
transactional profit methods, 348
transfer pricing review committee (TRPC), 328-329
withholding tax (Part XIII), 355-369

Information Circular 94-4R, 515-539, 695-745. See also Advanced pricing
arrangements

Information Circular 94-4RSR, 747-754

Information Circular 00-1R3, 539-543

Information Circular 01-1, 436-438

Information Circular 06-1, 755-786

Information Circular 07-1, 54

Information gathering
access to third party comparables, 460-502, see also Secret comparables
advance pricing arrangements, 520-521
audit, 443-450
competent authority, see Competent authority
confidentiality

APAs and, 520-521
secret comparables and, 460
third party comparables and, 460

customs valuations, 544-547
exchange of information, 459-460
Form T106. See Form T106
generally, 438-439
global formulary apportionment, 27, 95
s. 231.6 requirements, 450-459
time limitations, 548-551

Intangible, total return on, 371-389
application in Canada, 379-380
issues, 380-387

incompatibility with arm’s length principle, 386-387
lack of legal framework, 380-383
value, 383-386
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OECD, 377-379
origin of the concept

1968 Treasury Regulations, 372-373
1994 Fromage Frere Examples, 373-375
DHL decisions, 375-376
Glaxo, 376-377

solution, 387-389

Internal Revenue Code (U.S.)
Regulations
1.482-1(f)(2)(iii)(B), 342
s. 982, 433, 451, 455
s. 6103, 529
s. 6662, 152, 375, 376

International tax directorate, 329
field strategy report (2004), 985-994

Interpretation Bulletin
enforceability of, 50-55
IT-303, 571-579
IT-419R2, 33, 34
IT-468R, 580-584
role of, 49

Interquartile range, See Multiple-year data

Intra-group services, 391-395, 892-915

Kyrgyz Convention, 35, 45, 46, 47, 48

Leeds Castle Group, See Pacific Association of Tax Administrators (PATA)

Limited partnerships, 34

Loans, 389

Management fees, 395

Manual on Effective Mutual Agreement Procedures (MEMAP), 4, 484, 514-515

Market penetration, 355

MEMAP, 4, 484, 514-515
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Memoranda of understanding between the competent authorities of Canada
and the U.S. regarding the Mutual Agreement Procedure (MOU), 500-502,
508-512, 1041-1045

factual disagreements (MOU) (Canada/U.S.), 1049-1053
next steps MOU (Canada/U.S.), 1046-1048

Memorandum D13-4-5, 545

Multi-lateral Convention to Implement (MLI) BEPS, 424-426

Multinational enterprise (MNE), 35

Multiple-year data (averaging), 331-347
application of reasonableness criterion, 337-339
arm’s-length principle, 335-337
IC 87-2R, 331
range of acceptable results and, 342-346
reasonableness implies range of acceptable results, 339-342
role of, TPM-16, 333-335, 916-925
Simkover paper, 331-333
summary, 347
TPM-16, 333-335

Mutual agreement procedure (MAP), 113-114, 129-130, 283, 478-479, 484-486,
489, 492-496

CRA program reports 2013-2014, 953-970

Non-residents, 358-369
cancellation of Canadian project at request of, 396
know-how and similar payments to, 571-579
management or administration fees paid to, 580-584
reparation of funds by (TPM-02), 799-804

Notional rent, 296-305

Ontario, 144-145

Organization of Economic Cooperation and Development (OECD)
adoption of arm’s length principle, 1, 9, 12, 19, 26-34
Model Tax Convention on Income and on Capital, 4, 611, 691, 884, 954, 1011, 1025
1942 Convention, 296, 299, 301, 302, 303, 306

Art. III, 299, 302
Art. IV, 306

1979 OECD Report, 308, 402
1995 Guidelines, 39, 149, 177-178, 237-239, 377, 402-403, 507

general
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marketing intangibles, 377-379
recharacterizing transactions, 14
secondary adjustments, 355
secret comparables, 462, 468-469, 474, 477

updates
base erosion and profit shifting (BEPS), 403-426
business restructurings, 396
intangibles, 408
safe harbours, 402
transactional profit methods, 238-239

2015 OECD Report, 403-426
base erosion and profit shifting (BEPS) project, 403-426

documentation and reporting, 423-424
intangibles, 408-413
other high-risk transactions, 418-421
risk and capital, 413-418

2017 Revised Guidelines, 406-408, 413

Pacific Association of Tax Administrators (PATA), 24, 500, 523
BAPA Operational Guidance for Member Countries of PATA, 999-1015
MAP Operational Guidance for Member Countries of PATA, 1016-1029
PATA Transfer Pricing Documentation Package, 1030-1039

Partnerships
application of September 1997 proposals, 13
arm’s length principle and, 32

limited partnerships, 34
December 8, 1997 Notice of Ways and Means Motion, 8, 19, 23

Patronage dividends, 128-129

Penalties, 9-10, 15, 18, 427-429
civil penalties for tax preparers, 436-438
general, 427
interest calculation, 24-26
penalties related to adjustment, 427-428

failure to withhold s. 227(8), 427-428
transfer pricing penalties s. 247(3), 427
underestimation of installment base s. 163.1, 428-429

penalties related to T106, 429-431
failure to file, 429-430
false statement or omission, 430-431

requests/requirements to provide information/documentation, 431-435
s. 231.1 requests, 431-432
s. 231.2 requirements, 432
s. 231.6 requirements, 432-433
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s. 247(4)(c) requests, 433-435
set-offs, 21-23

Permanent establishment (PE), 314-315, 512, 517

Practical Manual, 3

Profit split method, 330, 348, 399, 418, 421-423, 649

Provincial legislation, 143-145
Alberta, 143
general, 143
Ontario, 144
Quebec, 145

Qualifying cost contribution arrangements (QCCA), 351-354, 669-672
costs vs profits, 351-354
SR&ED costs, 351

Quebec, 145

Quebec Taxation Act, 145

Range of acceptable results, See Multiple-year data

Ranking pricing methods, 55-57

Reasonable amount, 9

“Reasonable efforts” test, 57-65, 816-817, 821-822, 835-836

Reasonable in the circumstances, 9, 178-180, 191

Recharacterizing the transaction, 20-21, 31-32, 66-126
pursuant to paras. 247(2)(b) and (d), 65, 66-84
pursuant to paras. 247(2)(a) and (c), 84-126

Repatriation, 361-362, 364, 368-369
Transfer Pricing Memorandum (TPM-02), 362, 364, 799-804

Report of the Technical Committee on Business Taxation, 126-127

Reporting, see Country-by-Country reporting

Resale price method, 55, 96, 175, 178, 202, 330, 348, 370, 544
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Rules of thumb (safe harbours), 400-402

Safe harbours, 400-402

Secondary adjustments, 355-369

Secret comparables, 460-502
author’s view, 471-478
defined, 460
IC 87-R2, 460-461
OECD guidelines, 469
TPM-04, 463-471
use of by CRA, 461-463

September 1997 Proposals, see also December 8, 1997 Notice of Ways and
Means Motion

application, date of, 18-19
application to partnerships, 13
arm’s length principle, 9
confidentiality of third party information, 18
contemporaneous documentation, 10-12, 14-15, see also Contemporaneous

documentation
cost contribution arrangements, 17
downward adjustment, 16
employees and insurance of risks, 18
general, 8-9, 19
intragroup services, 18
new legislation, 8-9
penalty, 9-10, 15-16
recharacterization of transactions, 14
separation of transactions, 16-17
transactional transfer pricing methods, 13
transactional vs. year-end analysis, 12
withholding tax, 17

Set-offs, 21-23

Simkover paper, 331-333, 927-940
T106. See Form T106

Tax benefit
defined, 20, 66, 68, 69, 83

Tax Court of Canada General Procedure Rules
s. 82, 164
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Tax preparers
civil penalties for, 436-438

Taxpayer-initiated adjustments, 318-326
background

guidelines for exercise of ministerial discretion, 321-322
legislative provisions, 320

general, 318-320
issues, 323-326

discretion not exercised at all, 324-326
discretion not exercised where case results from action of another tax
authority, 323-324

Tax treaties. See Treaties

Thin capitalization, 104, 296, 306, 315

Third parties
comparables, 87-88, 460-478
confidentiality of information from, 18, 461, 463, 520-521, 529-532
secret comparables, 460-478
Transfer Pricing Memorandum (TPM-04), 463-471, 812-815

Third party comparables, 460-478

Time limitations, 548-551
domestic, 548-551
under tax treaties, 551

Transaction-by-transaction approach, 326-328

Transactional net margin method (TNMM), 55-56, 348-349, 666-669

Transactional profit methods (TPM), 330, 348, 660-669

Transactional transfer pricing methods, 13
hierarchy of methods, 330-331

Transfer prices
defined, 1
legislative history, 7-26

Transfer pricing adjustments, 16, 37

Transfer Pricing Memoranda
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Accelerated competent authority procedure (ACAP)(TPM-12), 483-485, 874-876
Advance pricing arrangement (APA) rollback (TPM-10; TPM-11), 518-519, 868-

870, 871-873
Bundled transactions (TPM-06), 829-837
Contemporaneous documentation (TPM-05R), 435, 816-828
Downward transfer pricing adjustments under s. 247(2) (TPM-03), 318-320, 321-

322, 805-811
Dudney decision (TPM-08), 845-852
Intra-group Services and Section 247 of Income Tax Act (TPM-15), 892-915
OECD Transfer Pricing Guidelines (TPM-14), 13, 56, 330, 883-891
Reasonable efforts under s. 247 of Income Tax Act (TPM-09), 61-65, 853-867
Referrals to the Transfer Pricing Review Committee (TPM-01; TPM-07; TPM-13),

328-329, 795-798, 838-844, 877-882
Repatriation of funds by non-Residents (TPM-02), 362-363, 364, 799-804
Role of Multiple Year Data in Transfer Pricing Analysis (TPM-16), 333-335, 916-

925
Third party information (TPM-04), 463-471, 812-815

Transfer pricing methods (TPM)
comparable profits method (CPM), 19, 57, 60, 65, 175, 340, 342, 348-349
comparable uncontrolled price method (CUP), 13, 55, 96, 104, 157, 165, 167, 172,

173, 175, 178, 179, 202, 217, 226, 330, 332, 335, 336, 337, 339, 342, 460, 462,
544-545

cost plus method, 55, 330, 348, 370, 540-541, 656-660, 782
Form T106, 440
four-step method, 349
hierarchy of methods, 330-331
profit split method, 330, 348, 399, 418, 421-423, 649
ranking methods, 55-57
resale price method, 55, 96, 175, 178, 202, 330, 348, 370, 544
transactional net margin method (TNMM), 55-56, 348-349, 666-669

Transfer Pricing Review Committee (TPRC), 62, 75-76, 328-329, 486, 795-798

Treaties
arbitration, 502-514
Article IX, 145-148
override, 45-48
time limitations, 548-551

Tropin paper, 941-952

United States, 336, 340, 435, 460, 479, 501, 508, 527

Vienna Convention, 272, 286, 300
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Voluntary compliance, 444

Voluntary disclosure (VDP), 539-543

Withholding tax, 16, 17, 144, 148, 160, 181-182, 218, 357, 368




