Index to Youth Criminal Justice
(Al references are to paragraph numbers.)

admission of facts, 248, 249

adult sentence, see also sentence

 appeal, 109

 application of Criminal Code,
110

 definition, 96

 ¢glection, 96

e hearing, 107, 108

* included offences, 106

* non-presumptive offences, 98

adulthood

e continuation of youth court
proceedings, 16

* right to counsel and, 61

age, proof of

* birth or baptismal certificate,
246

e judicial inference, 247

e parental statement, 245
appeal

 contempt of court order, 40
« indictable offences, 229

e jurisdiction, 227, 228
 sentence on review, 233

e summary conviction offences,
229, 230

* superior court, 231
» Supreme Court of Canada, 232

arrest, 63
autrefois convict, 200
Canada Evidence Act, 132

Canadian Charter of Rights and
Freedoms

e right to counsel, 57-59

charge

* reading of, 82

 unrepresented person and, 84
e waiver, 83

child welfare agency referral, 95
committees, youth justice, 27
conferences, youth justice, 28
contempt of court, 3640, 54
Contraventions Act, 51

conviction, effect on subsequent
criminal convictions, 201

counsd, right to, 5560

Criminal Code

 adult sentencing hearing, 110

 application generaly, 22, 23

e judicial interim release, 70-72

e mental disorder provisions, 94

e preliminary inquiry, 89

Crown

* election, 87

* notice of intention to seek adult
sentence, 85

custody, post-judgment

* conditional supervision, 184

 continuance of order, 183

e principles, 178, 179

e remand re breach of community
supervision order, 182

e review, 180

« transfer to adult facility, 181
custody, pre-judgment, 64, 65
designated offence

e DNA samples, 190

* not criminally responsible on
account of mental disorder, 190

e primary designated offence, 190
« reasons for decision, 190
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» secondary designated offence,
190

e where court not required to
make order, 190

detention, 48-50

election
e Crown, 87

» two or more persons charged,
105

e young person, 88, 90, 104

employment, federal, and
conviction, 200

evidence, material, admissibility,
249

exclusion of persons from
proceedings, 34

extrajudicial measures, see Youth
Criminal Justice Act

extrajudicial sanctions, see Youth
Criminal Justice Act

guilty plea, 137

guilty verdict, 138

identity, see publication ban
indictment, see prosecutions
information, see prosecutions
joinder of counts, 105

judicial interim release, 62,
6669, 117

justice of the peace, jurisdiction,
19

Juvenile Delinquents Act, 45
legal aid, 59, 60

medical or psychological
assessment, 91-93

National Parole Board, 199

offence
» definition, 2

CED (4th)

 designated, see designated
offence

 indictable, 63, 122

e presumptive, 86, 97, 106
 serious violent offence, 106
e summary, 63

parent
» definition, 73
» notification of arrest, 51-54

 notification of extrgjudicial
sanctions, 14

 surety on recognizance, 73
penitentiary, 113

person assisting young person in
breach of sentence, 42

placement order

e apped, 114

e genera, 113

e review, 115

preliminary inquiry, 89, 105

pre-sentence reports

o availability, 144, 146, 147

e contents, 140

e cross-examination of maker, 148

o form, 143

e genera, 139

 information relevant to custody,
141

* necessity, 142

» record of case, 150

« statements of young person, 149
¢ withheld information, 145

primary designated offence, see
designated offence

privacy, see publication ban
probation
 conditions, 191, 192

« transfer to another jurisdiction,
193

124
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prosecutions

e indictment, 47
 information, 47

* pre-screening programs, 44
* private prosecutions, 43

protection and privacy
provisions, constitutionality, 35

provincial director, definition, 4

provincial statutes, identity and,
33

provincial young offender
legislation, 251

public documents, admissibility,
250

publication ban, 30-32, 112, 131

records, youth court proceedings

* access period, indictable or
presumptive offences, 206

* availahility for inspection, 204
* availability to police, 203, 207
* RCMP records, 205
 requirement, 202

* retention of, 203
reintegration leave, 194-197

responsible person, release to,
74-79

restitution order, 127, 185-189
restraint, temporary, 49

secondary designated offence, see
designated offence
sentence

* accountability of young person,
173

e adult sentence, 100, 101, 118

e Criminal Code, application of,
161

e custodia, 167172

* deferred custody and supervision
order, 153

125

« dispositions, 152

« effect of future transfer, 176
e guilty plea, 137

 hearing, 136

 hybrid offences, 157

* intensive rehabilitative custody
and supervision order, 156

* intermittent, 154

e jump principle, 174

 pre-sentence reports, see pre-
sentence reports

e pre-sentenced detention, 177

e principles, general, 151, 162,
163, 175

 probation, see probation

¢ reasons for sentence, 159

¢ termination of, 119, 198, 199

 youth sentence, 99, 102, 103,
111, 155, 158

service of documents, 134, 135

statements
» admissibility generally, 234, 241
¢ children’s statements, 239

e medical or psychological
assessments, 244

* notice of rights, 236

* opportunity to consult with
counsel, 237

e parenta statement, age, 245
e person in authority, 243

* spontaneous statements of young
person, 240

 statement made in presence of
consulted person, 238

* voluntariness, 235

e waiver of rights, 240

« young person held out as adult,
242

summary conviction offence, 41

summary conviction procedure,
120, 121, 126
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superior court judge,
jurisdiction, 18

transfer, provincial jurisdiction,
20, 21

trial

appointment of counsel, 125

commencement, summary
procedure, 126

hybrid offences, 128

presence of young person, 124
procedure, 123

subpoena, 129

warrant, 130

witnesses, 132

person under fourteen years of
age, 133

undertakings
« failure to comply with, 80, 81

victim fine surcharge, 41, 164,
189

warrant of committal, 160

weapons prohibition orders, 165,
166

Young Offenders Act

e extrgudicia sanctions continued,
13

e proceedings begun before April
1, 2003, 45

young person, definition, 2
Youth Court, 5

Youth Court Judge

e jurisdiction, 17

» power to detain, 50

Youth Criminal Justice Act
» extrgudicial measures, 9-11

CED (4th)

extrgudicial sanctions, 12-14
forms, 24

interpretation, 7

judicial interim release, 62
jurisdiction, 8, 15-19
principles, general, 1, 2, 6, 9
proceedings begun after April 1,
2003, 46

 regulations, 24
rules, 24-26

youth facility, 113, 116, 117

Youth Justice Court, 5

youth sentences, review, custodial

sentences

automatic review, 208-211
judicial duties, 215

notice, 216

progress report, 214

provincia director’s
recommendation, 217-219

when review made, 212
who may bring review, 213

youth sentences, review, non-
custodial sentences

appeal process and, 224
application, 220
disposition, 225

extension of time for
compliance, 226

granting of leave, 221

grounds for review, 222

progress report, 223
youth worker, 29

126



Index to Workers’ Compensation
(All references are to paragraph numbers.)

“accident”, see benefits
(compensable injuries)

actions (allowable against
employer)

 circumstances where action
allowed, 76

* contributory negligence, 82

« fatal accidents, 77

e general, 75

* right to insurance proceeds, 78

* voluntary assumption of risk, 81

actions (applications to
determine rights)

e filing of claim after, 74

* general, 72

e jurisdiction over, 73

* limitation of damages, 72

* right to bring action, existence
of, 72

* right to claim benefits, 72
actions (derivative), 51, 52, 62
actions (election re benefits)

» deemed elections, 64

* incapacitated claimants, 66, 67
* notice to board/employer, 63, 64
* re-election, 64

* removal of costs, 71
 requirement to elect, 63

* time for electing, 64
 underage claimants, 65

actions (extinction of)
» benefits, actions for, 51

e constitutionality of bar, 51, 58,
59

» deemed workers’ rights, 54

 excepted circumstances, 53, 54,
56, 62

general, 51

immunity of specified persons,
384, 385

“in the course of employment”,
53

negligent medical treatment,
further injury resulting, 57

parties affected/protected, 51-53,
384, 385

wrongful dismissal cases, 56

actions (health care), 142
actions (negligence), 60, 61, 298
actions (owner’ghirer’s liability),

79, 80

actions (settlement of), 70, 230
actions (subrogation rights)

election to commence action,
after, 70

election to take benefits, after,
68, 69

administration, see benefits;

enforcement of payment
obligations; investigations;
legislation (general); records

appeals, see also hearings

411

appeals tribunal, 330-332
board records, provision of, 335
Charter of Rights, 340

confirmation/variation/reversal,
345

courts, jurisdiction of, 16, 321,
322, 348, 349

decision, reasons for, 353

disclosure of health records, re,
240

disclosure, witnesses and three-
week rule, 337

electronic hearings, 344
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 entry and inspection, 318
o evidence, privilege re, 362

bankruptcy, 378, 379, 381
benefits, see also contributions

examination (medical) of
worker, re, 149, 356

expenses of participants, 319
expert evidence, 338
fees and costs, 359

health professionals, assistance
of, 354-356

judicial review, 321, 322, 348,
349

jurisdiction of tribunal, 339-343,
348, 349

legislation re, applicability of,
316

mediation services, 343
merits/justice of case, 345, 346
notice of appeal, 333-336, 350
oral hearings, 344

payment of benefits,
continuation of, 336

policy of board, application by
tribunal, 350-352

powers of tribunal (general), 317
precedent, effect of, 345

reconsideration of appeal
decisions, 347

representatives, 358

rules of procedure, 316
time for deciding, 353
timing of, 333

weighing of evidence, 345
withdrawal, 357

witnesses, compellability of,
360, 361

written appeals, 344
written submissions, 335

apprentices, 172

to insurance fund;
enforcement of payment
obligations; records; return to
work

benefits (calculation generally)

annual adjustments, 182-185,
191, 192

average and net average
earnings, 180-181

average earnings, 154-155, 188,
191, 192, 210

concurrent employment,
169-170

determining date of injury, 123
earnings, 154
exceptional cases, 172-179

long term average earnings,
worker in permanent
employment, 161-163

recurrences, 171

short term average earnings,
156-160

wages, 154

workers in non-permanent
employment, 164-168

benefits (claims)

disclosure by employee,
127-129

forms, prescribed, 127

information, employer’s duty to
provide, 124

notice of accident, 124

penalties for non-compliance,
124

time for filing, 74, 126

wages/benefits for day of
accident, 130

arbitration, see mediation
services

benefits (compensable injuries)
 accidents, 53, 97-105, 139
assistive devices, 141 e chronic pain/fatigue, 111, 112

CED (Ont. 4th) 412



INDEX

heart conditions, 113, 114
mental stress, 106, 107, 109

occupational diseases, 116-118,
312, 313

pre-existing impairment, 119,
121

psychotraumatic disability, 110

recurrences/multiple accidents,
120, 122

traumatic hearing loss, 115

work related traumatic events,
107, 108

benefits (death)

apportionment where more than
one spouse, 216

burial/cremation, 209

calculation of amount, 210-213,
216, 219-222

childrens’ rights, 214, 219-222
counselling, 209

dependant’s rights, 223, 224
general, 208

interest, 225

labour market re-entry
assessment, 217

lump sum payments, 211
spousal rights, 211-217

support/maintenance obligations,
effect of, 215

“survivor”, 208
unborn children, status of, 214

benefits (earnings lost)

amount of, 187
calculation generally, 191, 192
cessation of payment, 186

commencement of payments,
186

day of accident, on, 130

deduction for actual earnings,
187, 189, 191

lump sum payments, 193

market re-entry plans, 189
material changes, 194, 195
minimum amount, 187

non-related condition preventing
treatment, 190

periodic payments, 193

review by board, annual, 194,
195

benefits (entitlement to)

bar to, 84

deemed “workers”, 32, 33, 37,
87, 88

employment outside Ontario,
89-96

excluded workers, 86

fights and horseplay, 85
impairment, 84

independent operator, 32, 87
pending appeal, 336

\év??iver by employee, bar against,

work disruptions, 266

benefits (health care)

actions involving, 142
billing of board for, 140
double recovery, avoiding, 138

« examination of worker, 147-150,

362, 386, 387

fee schedules, 140, 142
general, 135-146

“health care”, 135

“health care practitioner”, 135
“health professional”, 135

« obligation of board to pay, 140,

413

142
prosthetics/assistive devices, 141

questions re
provision/sufficiency/payment,
determination of, 143

reports of providers, 151-153,
385, 387
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transportation after accident, 139
worker’s duty to co-operate, 146

benefits (non-economic loss)

amount of payment, 205

assessment of worker, 203, 204,
362

general, 201

lump sum payments, 206
maximum medical recovery, 201
periodic payments, 206

permanent impairment, 201, 202,
362

pre-existing permanent
impairment, 207

report of physician, 203

benefits (payment generally)

advances, 229
assignments, 231

employer payments/benefits,
effect of, 226

estates, to, 228
garnishing of, 231, 232

incapacitated/incompetent
payees, to, 227

minors, to, 227
overpayments, recovery of, 382
periodic payments, 229

settlements with employer, 70,
230

suspension of, 233

benefits (retirement income lost)

accumulated investment income,
200

amount of, 196
contributions for, 197, 200
entitlement to, 196

fund, maintenance of, 197
lump sum payments, 198
payment schemes, 198

CED (Ont. 4th)

¢ statement from board, annual,
200

e survivorship rights, 199

“CAD-7", 292, 293

Charter of Rights, 47, 58, 59, 340

chronic pain/fatigue, see benefits
(compensable injuries)

claims, see appeals; benefits
(claims); hearings

common law rules, 1, 81, 82

“compar able earnings’, 251

compensation, see benefits

confidentiality, 386, 387

conflict of laws, 17

constitutional issues, see
jurisdiction; legislation

construction workers, 245, 255

“contributions for employment
benefits’, 131

contributions to insurance fund,
see also benefits; enforcement
of payment obligations

contributions to insurance fund
(calculation — Schedule 1)

* apportionment among
classes/groups, etc., 288

¢ classification scheme, 280-286
e errors in, 303

 experience/merit rating
programs, 291-297

 increase/decrease in, 290, 291

« negligence, shifting benefits due
to, 298

» notice from board, annual, 302
« policies, setting of, 287

* rates, calculation of, 288, 289
* risk, relevance of, 288

« total needed, calculation by
board, 287

414
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contributions to insurance fund
(calculation — Schedule 2),
299, 300, 302

contributions to insurance fund
(general)

 “contribution for employment
benefits”, 131

 deficiencies, 271, 272

 duty of board to maintain fund,
267

 failure to make, 307
 increases in, 268

» multi-employer benefit plans,
133, 134

» multiple employers, 312

* no contributions from workers,
315

e notice from board, annual, 302

 occupational diseases, re, 312,
313

* penalties for non-co-operation,
301

* prior accidents, re, 314

 purpose of fund, 267

* reserve funds, 269, 272

» Schedule 1 employers, 303-307

e Schedule 2 employers, 308-311

« special reserve funds, 270

» while employee recuperating,
131, 132

contributions to insurance fund
(registration of employers)

» Crown, applicability to, 273

 general requirement for, 273

 notice of material change, 276

* notice re change of status, 275

* obligation to provide
information, 274

* statements/records, providing of,
274, 277-279

death, see benefits (death)

decisions of board, see appeals;
hearings

deemed worker, see “worker”
directors, see offences/penalties;

Workplace Safety and
Insurance Board (directors)

drunkenness, see intoxication,
effect of

“earnings’, 154, 233, see also
benefits (earnings lost)

emer gency services, 37

emergency workers, 25, 131, 172,
246

employer

* contractors/subcontractors, 374

e deemed “employers”, 32, 33, 37

e general, 34

« licensees (forestry licences), 376

» Schedule 1, under, 35, 36

 Schedule 2, under, 35, 36

 successor employers, 381

Employer Adviser, see
worker/employer advisers

enforcement of payment
obligations, see also benefits;
contributions to insurance
fund; investigations

« certificate filed in court, 370

« certificate filed on municipal tax
roll, 371, 372

e construction liens, 375

» contractors/subcontractors,
liability for, 374

« lien on property, 373

e overpayment by board, recovery
of, 382, 383

* policies of board, development
of, 363

* priorities, 377-380

e security, requiring provision of,
368
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* set-off, 369
* successor employer’s liability,
381

entitlement, see benefits
(entitlement)

“essential duties’, 250

estates, see benefits (payment
generally)

examinations, see appeals;
benefits (health care); benefits
(non-economic 10ss)

experience rating schemes, see
contributions to insurance
fund (calculation — Schedule
1)

federal employees, see
jurisdiction

“fellow servant rule’, 1

fire departments, 25, 37

garnishing of benefits, 231, 232

general, 1

“health care’, 135, see also
benefits (health care)

“health care practitioner”, 135,
385

“health professional”, 135

hearings, see also appeals

» amendment/revocation of
decision, 327

 conduct of, 323

* decisions, reasons for, 328

* electronic hearings, 323
 entry and inspection, 318
 expenses of participants, 319

e jurisdiction of board, 51,
320-322

* legislation, applicability of, re,
316

» mediation services, 329

CED (Ont. 4th)

e merits/justice of case, 324
 objection to decision, 326
« oral hearings, 323

« policy directions of minister,
325

« policy of board, application of,
350, 351

« powers of board (general), 317
 precedent, effect of, 324

« rules of procedure, 316

» weighing of evidence, 324

e writing, hearings in, 323
historical development, 1

“impairment”, 84, see also
“permanent impairment”

“in the course of employment”,
53, 97-105

“independent operator”, 32, 87

indexing, see benefits (calculation
generally)

“industry”, 38

insurance fund, see contributions
to insurance fund

“insured services’, 138
intoxication, effect of, 104

investigations, see also
enforcement of payment
obligations; records

« entry for safety, inspection, 365

* entry to search for/seize books,
366

 general, 364

e powers as public commission,
367

e privacy/confidentiality, 386
judicial review, see appeals
jurisdiction (federal)

« applicability of legislation, 5
« armed forces personnel, 5
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e Crown liability, 11
* eligibility for compensation, 6,
14

e general, 2, 5
e jurisdiction of court, 16
* location of employment, 9, 15

* provincial boards, jurisdiction of,
8

* rate of compensation, 7, 14

* RC.MP,5

* regulations re compensation, 14

* subrogated actions, 12, 13

* third-party claims, election re,
10-13

jurisdiction (provincial)

e compensation boards, 4

* extraprovincial agreements,
18-20

* extraprovincial application of, 17
« federal undertakings, 2

* general, 2

 Native persons, 3

labour market re-entry

assessment/plans, see also
return to work

 co-operation of worker, 187, 265

e determination of likely earnings,
189

 duty of board to provide, 261

* plan for re-entry, preparation of,
263

 plan for re-entry, whether
required, 262

 spouse of deceased worker
seeking, 217

learners, 25, 53, 172

legislation (general), see also
jurisdiction

e common law, effect on, 1

 conflict of laws, 17

417

« extraprovincial agreements, 17,
18

* extraprovincial application of, 17
 general layout of, 22

« history of, 1

 overlap/double recovery, 138

e purpose of, 1, 21

* transitional provisions, 393, 394
licensees, 376

liens, 373, 375, 380

“MAP”, 292, 293

material change in
circumstances, 129, 194, 195

“maximum medical recovery”,
201

mediation services, 329, 343, see
also hearings

medical examinations, see
appeals; benefits (health care);
benefits (non-economic 10ss)

mental stress, see benefits
(compensable injuries)

multi-employer benefit plans,
133, 134

Native persons, 3

“NEER”, 292, 293

negligence, see actions

obligation to re-employ, see
return to work

occupational diseases, see
benefits (compensable
injuries); contributions to
insurance fund (general)

offences/penalties

 corporate liability, 391

« directors’/officers’ liability, 391

« false statements, 127, 388

¢ general penalty, 392
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 improper deductions from
wages, 389

 improper indemnification of
employer, 389

e material change in
circumstances, non-disclosure of,
129, 276, 388

 notice/information re accident,
failure to provide, 124

* obligation to re-employ, non-
fulfillment of, 258

« regulations, breach of, 390
penalties, see offences/penalties

permanent impairment, 201, 202,
362, 385, see also benefits
(non-economic 10ss);
impair ment

pneumoconiosis, 118

police departments, 25

pre-existing impair ment, see
benefits (compensable injuries)

premiums, see contributions to
insurance fund

privacy, 386, 387

prosthetics, 141

R.CM.P., 5

records, see also contributions
to insurance fund (registration
of employers); investigations

records (employer access to)

« claim file documents, 242

« conditional access, 241

» disclosure by employer to
others, 241

* general right to, 237

* notice to worker, 237

* objection by worker re health
records, 238-241

records (worker access to),
234-236

CED (Ont. 4th)

registration of employers, see
contributions to insurance
fund (registration of
employers)

retirement, see benefits
(retirement income lost)

return to work, see also benefits

¢ duty to co-operate, 243-247, 301

« labour market re-entry
assessment/plans, 187, 189, 217,
261-265

« obligation to re-employ,
248-260, 301

right of action, see actions

scope of Title, 1

set-off, 369, 374

settlements, see actions
(settlement of)

silicosis, 118

students, 25, 172

subrogation, see jurisdiction
(federal)

suitable work, 252

survivors, see benefits (death);

benefits (retirement income
lost)

transitional provisions, 393, 394

wages, 154, 233, see also benefits
(earnings lost)

wor ker

e apprentices, 172

e deemed “workers”, 32, 33, 37,
87, 88

* domestic worker, 26

e emergency worker, 25, 131, 172,
246

excluded persons/occupations,
28, 29

e general, 25
¢ independent operator, 30
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learner, 25

non-resident, 27

student, 25

training agency, election by, 31

worker/employer advisers

immunity of, 384
Office of Employer Adviser, 24
Office of Worker Adviser, 23

review of functions/operations
of, 24

Workplace Safety and Insurance

Board (directors), see also
appeals; hearings

chair, 41, 42

duties of, 44, 46, 386
immunity of, 384

majority decisions, 43
meetings, location of, 43
powers of, 40, 45

president of, 40, 42
quorum, 43

e remuneration/expenses of, 42
« vacancies/absences, 41

Workplace Safety and Insurance

419

Board (general), see also
appeals; hearings

composition of, 40
creation of, 39
duties of, 48-50, 261, 386

extraprovincial agreements,
jurisdiction re, 17, 18, 47

federal employees, jurisdiction
over, 8

immunity of, 384
judicial nature of, 3

memorandum of understanding,
requirements of, 50

offices of, location, 43
policy directions, 49
powers/capacity of, 39, 47
review of programs, 46
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Index to Wills

(All references are to paragraph numbers.)

abatement, 584588, see also
failure of gift

“accretion”, 326

acknowledgment, see signature
(testator’s)

active service, 167, 168

ademption, see also failure of
gift

 disposition by representative
during testator’s life, 544

» general, 335, 538

» general legacies, 438, 538

¢ life estates/remainders, 543

e proceeds, 538, 541

e retained interest, 539-542

advancement, 66-74, 548-551,
see also gifts

age, see testamentary capacity
(age)

agreements regarding wills, see
also joint/mutual wills

e agreement to will property,
21-25, 686

e agreement as compensation for
services, 22, 23

e not to revoke, 19, 220-222

o Statute of Frauds, 23, 24

e secret trusts, 26

alterations, see also rectification
and curing deficiencies;
republication; revival;
revocation

e before execution, 142—-145
e codicils, 139

e court validation, 136—-138,
158-160

* effect of republication on, 299

563

e formalities, 134—140

* holograph wills/alterations, 135,
139, 158-160

* initials as signature, 140

* memorandum validating, 140
e privileged wills, 173

e restrictions, 82

* substitution of pages, 141

* testamentary intent, 146

animus testandi, 4
application of legislation, 27-31

appointment, see delegation of
testamentary powers; powers
of appointment

attestation, see also execution;
rectification and curing
deficiencies; signature
(testator’s); signature
(witness’); witnesses

* presence of testator, 128
 presence of both witnesses, 129
* signature of witness, 130-132

attested wills, see also
alterations; attestation;
execution; rectification and
curing deficiencies;
revocation; signature
(testator’s); signature
(witnesses’); types of wills;
witnesses; writing
requirements

e alterations, 134-146, 299

e attestation, 128—-132

e execution, 87, 108—127,
622-624

e general, 5, 6

» presumption of due execution,
133
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WILLS

attested wills (cont’d)
e writing required, 9, 106, 107

bank accounts, 403, see also
joint accounts

beneficiaries, see also
advancement; ademption;

charitable bequests; children;
disclaimer; effect of transfers

during lifetime; election;

failure of gift; ineligibility of

beneficiary; lapse of gift;
satisfaction; spouses/adult
interdependent

partner/common law partner

e adopted children, 358-364

* ascertainment at subsequent
time, 62

* charitable bequests, 79,
375-383, 421

e children, 340, 342, 343, 350,
351-364, 388, 395, 397

e children born outside marriage,

353-357
¢ choice of, 79-81

* class gifts (closing rules),
390-395

* class gifts (general), 80,
385-389, 456

e concurrent gifts, 396, 397
 conditional gift to class, 392
e cousins, 347

e creditors, 546, 547

e descendants, 342-345
 designation, 75

* “die without issue”, meaning,
345

* double legacies, 335

e executors, 370-374, 528
 grandchildren, 340

e “family”, 350

e “heirs”, 340, 341

e holders of office, 369, 524

CED (4th)

inaccurate descriptions, 384
issue, 342-345

joint tenancy, 396
next-of-kin, 337-339, 394
nieces/nephews, 348

procurer/preparer of will being
beneficiary, 89

per capita, 397

per stirpes, 397
“relatives”, 346-350
“representatives”, 336

same property given to different
people, 335

siblings, 349

spouses, 365-368
stepchildren, 351
tenancy in common, 396

witness, acting as, 116, 117,
147, 172, 301, 520-527

unborn children, 351, 352

benefit plans, 75

blind persons, 128

capacity, see testamentary

capacity (age), testamentary
capacity (mental capacity)

charitable bequests

cy-prés, 379

delegation re selection of
charity, 79, 382

general, 375-377, 383, 421

identification/uncertainty, 378,
379, 381

lapse, 380
non-charitable purposes, 381

Saunders v. Vautier, rule in,
478

children, see also advancement;
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beneficiaries; effect of
transfers during lifetime;
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children (cont’d)

lapse of gift; support of
dependants

adopted children, 358-364
born outside marriage, 353-357
class gifts, 388, 395

election, doctrine of, 512
general, 594, 595

gifts over to children, 470-471
guardianship, 77

meaning of, 340, 342, 343, 350,
351-364

per capitalper stirpes, 397
stepchildren, 351
unborn children, 351, 352

class gifts, see beneficiaries;

children

codicils, see also alterations;

nature of; rectification and
curing deficiencies;
republication; revival;
revocation; suspicious
circumstances

conditional codicils, 14
conflict with will, 243
construction of, 243

general, 1, 2

gift to witness, saved by, 526
incorporation by reference, 219
multiple, 623

republication by, 14, 218, 295,
297, 299, 301

revival by, 283, 287-289, 291,
293

revocation, 239, 243, 247, 256

conditional gifts, see also gifts

class, to, 392

early vesting, presumption re,
446

general, 442-445

ignorance not affecting non-
compliance, 444

impossibility of fulfilment, 448,
449

public policy as bar to, 452455

* repugnancy of, 450, 451
* substitution of legacy, effect of,

443
uncertainty, voiding, 447

conditional wills, 10-14, see

also types of wills

conflict of laws

administration of estate, 209

change in domicile, effect of,
205

determination of heirs, 340
essential validity, 207

formal validity, 198-206
general, 196, 197

“internal law”, 197
interpretation/construction, 210

land/immovable property, 198,
200, 201, 203, 207, 490

matrimonial vs. testamentary
domicile, 205

movables/personal property,
199-204, 207, 490

powers of appointment, 211,
490

recognition of other
jurisdictions, 8
renvoi, 197
revocation, 208

construction, see interpretation

Convention Providing a Uniform

 conditions precedent/subsequent,

446449
divesting, 463-471

565

Law on the Form of an
International Will, see
international wills
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costs, see probate

date of will, 254, 294, 297, 298,
326-329

death of testator, 3, 597-601

debts, see payment of
debts/legacies

definition of, 1, 2

delegation of testamentary
power, 79-81, see also
powers of appointment

delusions, see
knowledge/approval of
contents; testamentary
capacity (mental capacity)

dependants, see beneficiaries;
support of dependants

descendants, 342-345, see also
beneficiaries

destruction of will, see
revocation

“die without issue”’, meaning,
345, see also beneficiaries

disclaimer, see also failure of
gift

e definition, 500

e effect of, 500, 502

e form of, 501

e general, 500-502

¢ life interests, 500

* partial, 503

e retraction, 502

* retroactivity, 502

* timing of, 502

disinheriting, see beneficiaries;
support of dependants

duplicate wills, 264

effect of transfers during
lifetime, 66-74

CED (4th)

election, see also failure of gift

e accounting by electing
beneficiary, 513

* beneficiary lacking capacity,
512

 circumstances calling for,
507-511

e statement of doctrine, 504-506
electronic documents, 83

errors, see rectification and
curing deficiencies

evidence (capacity), see also
probate; testamentary
capacity (age); testamentary
capacity (mental capacity)

* absurdity, effect of, 44
* certificate of physician, 60

 confidentiality (doctor/patient),
61

e declarations of testator, 59

e delusions, effect of, 51

* discovery, 62

e general, 54, 55

* hearsay, 58

e onus of proof, 51, 55

e presumption, 55

* sufficiency, 57

* time for assessing, 56

evidence (general), see also
interpretation; probate

e conditional wills, 13

* contemplated marriage, re, 230,
231

e disclaimer, 501

* holograph will, 151, 156

e identification of charitable
beneficiary, 378

* incorporation by reference, re,
213, 216

* interpretation of will, 304, 315,
316, 318, 320, 321
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evidence (general) (cont’d)
* knowledge/approval of contents,
86

* lost wills, 269, 270, 271, 619
* misdescribed property, 428

¢ mistake, 104

e privileged wills, 171

e proving validity, 622-624

e revival, 290

e revocation, 245, 267, 268, 269,
270, 271

* support of dependants, 680-684

* suspicious circumstances, 8§7-93

¢ undue influence, 97-101

execution, see also attestation;
attested wills; holograph
wills/codicils; probate;
rectification and curing
deficiencies; republication;
revival; revocation; signature
(testator’s); signature
(witness’); suspicious
circumstances; undue
influence; witnesses

* establishing at probate, 622-624
e illiterate testator, 123

¢ international wills, 182—184

* language of will, 123

* presence/qualifications of
witnesses, 115-127

e presumption, re, 87, 127, 133
e proof of, 112

* signature (testator’s), position
of, 108-110, 154, 155

* signature (testator’s), manner of
signing, 111-114, 157

* signature by another person for
testator, 112, 113, 126, 154

* timing of, 114
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executors, see also delegation of
testamentary power; payment
of debts/legacies; probate

e beneficiaries, as, 370-374, 528
e compensation, 373, 374
* “representatives”, 336

* revocation of appointment,
246-248, 257

* witnesses, acting as, 116, 119

failure of gift, 495-499, see also
abatement; ademption;
advancement; disclaimer;
effect of transfers during
lifetime; election; gifts;
ineligibility of beneficiary;
lapse of gift; satisfaction;
surplus income

falsa demonstratio non nocet,
doctrine of, 309

formal wills, see attested wills

fraud, 103, see also delusions;
knowledge/approval of
contents; mistake; suspicious
circumstances; undue
influence

gifts, see advancement;
conditional gifts; election
legacies (demonstrative);
failure of gift; legacies
(general); legacies (specific);
payment of debts/legacies;
postponed gifts; restriction of
absolute estate

guardianship of children, 77,
see also children

handwritten will, see holograph
wills; types of wills

“heirs”, 340, 341, see also
beneficiaries

holograph wills/codicils, see also
rectification and curing
deficiencies; types of wills

e alterations, 158-160
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holograph wills/codicils (cont’d)
e general, 5, 147-151

* illegible portions, 150

* incorporation by reference, 219
e initials, 157

e instructions to solicitor, 153

e letter as, 149

* name used by testator, 157

e onus on propounder, 151

* signature of testator, 154—157
* testamentary intent, 152, 153
 typewritten/printed forms, 148
e witnesses, effect of, 147

illiterate testators, 123

incorporation by reference

e description of document, 213,
214

e document in existence, 212,
217, 218

e evidence, re, 213, 216

e general, 212

* holograph will, 219

e onus, re, 165

* words of futurity, 215, 216

independent advice, 86

Indian Act, 175-179, 525, see
also types of wills

ineligibility of beneficiary, see
also beneficiaries; executors;
failure of gift; witnesses

e executors, 370-374, 528
* interpreter re will, 529
e office-holders, 524

 person signing will on behalf of

testator, 529

* persons causing testator’s death,

514-519

* solicitor’s duty of care to
beneficiary, 530

CED (4th)

e witnesses, 116, 147, 172, 301,
520-527

innocent misrepresentation, 103
intent, see testamentary intent

international wills

* certificate of authorized person,
185

* Convention Providing a
Uniform Law on the Form of
an International Will, 5, 6, 180

e execution, 182—-184

e general, 5, 6, 180-181

* registration, 186

e revocation, 187

e witnesses, 182, 183

interpretation, see also
beneficiaries; property

demised; rectification and
curing deficiencies

e advice and directions, 306
e armchair rule, 315

e conflict of laws, 210

* contrary intention, 319

* disinheritance, presumption
against, 333

* double legacies, presumption
against, 335

e evidence, 304, 315, 316, 318,
320, 321

e exclusion of words, 305, 309
 foreign languages, 325

* intestacy, presumption against,
330-332

e irreconcilable clauses, 334
e jurisdiction of court, 302-306

* meaning of words/phrases,
322-325

e precedent, use of, 307

e presumptions, 326-335, 431,
446, 457
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interpretation (cont’d)
* principles of construction,
311-335

* process of construction,
307-310

* punctuation, 323
e rectification of will, 321

* statutory amendments, effect of,
308

* supplying of words, 305, 310

e surrounding circumstances,
312-314, 431

e testator’s intention, 311, 317,
318

» will speaking from death,
326-329
intoxication, 46

issue, 342-345, see also
beneficiaries

joint accounts, 68, 69

joint/mutual wills, see also
rectification and curing
deficiencies in wills;
revocation; types of wills

e agreement regarding, 17

e alteration before death, 18

* binding on survivor, 18

¢ election, doctrine of, 508

* joint will, 15

e mutual will, 16

e revocation, 19, 221, 222, 258

kin, see beneficiaries, next-of-Kkin

knowledge/approval of contents,
56, 85, 86, see also fraud;
mistake; rectification and
curing deficiencies; solicitors;
suspicious circumstances;
undue influence

lapse of gift, see also failure of
gift
e avoidance of, 532-537
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* charitable bequests, 380

 children/issue, gifts to, 532-534

e class gifts, 532, 535

* siblings, gifts to, 532, 534

e spouse, 532, 535

* statutory rules, 531

legacies (demonstrative), 430,
441, 583, 584, 588, see also
gifts; payment of
debts/legacies

legacies (general), see also gifts;
payment of debts/legacies

e abatement, 584, 585, 588

e definition of, 437

e evidence, 440

* money, 433

¢ set-off of debts, 583

e stock, 438, 439

legacies (specific), see also gifts;
payment of debts/legacies

e abatement, 584, 587, 588

e definition, 429

e evidence, 431, 440

* money/stock, 430, 433, 438

* mortgages, 432

e presumption against, 431

* realty, 434

e redemption of, 436

e residue, 435

e set-off of debts, 583

legacies, see failure of gift; gifts;
legacies (demonstrative);
legacies (general); legacies

(specific); payment of
debts/legacies

legatees, see beneficiaries
lost wills, 255, 264, 269-271, 619

mariners, see privileged wills;
types of wills
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marriage, will in contemplation
of, 37, 38, see also
spouses/adult interdependent
partner/common law partner

mental incompetence, see
election; revocation;
testamentary capacity (mental
capacity)

military will, see privileged
wills; types of wills

mistake, 47, 104, 267, 305, 596,
see also fraud;
knowledge/approval of
contents; rectification and
curing deficiencies; suspicious
circumstances; undue
influence

multiple wills, 20, 242, see also
types of wills

mutual wills, see joint/mutual
wills; types of wills

native persons, 175-179, 525,
see also types of wills

nature of, see also agreements
regarding wills; testamentary
intent; types of wills

e definition of will, 1, 2
 operation upon death, 3
e types of wills, 5-20

next-of-kin, 337-339, see also
beneficiaries

notice of will, 84

nuncupative wills, 9, see also
types of wills

operation dependent on death, 3

payment of debts/legacies, see
also delegation of
testamentary power;
executors; failure of gifts;
gifts; probate; satisfaction

e abatement, 584588

CED (4th)

e administration of property,
562-568

e annuities, 572-575, 585

* charges on property, payment
of, 568, 569

* creditor, right to caveat
property, 571

* demonstrative legacies, 441

* executor’s/trustee’s powers re,
552-561

» general legacies, 437-439,
583-585, 588

* interest on legacies, 589-596
e set-off, 583

 specific legacies, 436, 583, 584,
587, 588

e taxes, 576582
* withholding distribution, 561

postponed gifts, see also gifts
* divesting of, 463-471

 gifts of intermediate interest,
460462

e vested vs. contingent, 456—459
e presumption of early vesting,
457

powers of appointment, see also
delegation of testamentary
powers; gifts

e conflict of laws, 211, 490

* delegation of, 76

e discretion of donee, 483-484
e ¢lection, doctrine of, 429

e exercise of, 485-494

e failure to exercise, 492-494
e formalities, 489-491

» general vs. special powers,
480482

e guardian of child, 77

e revocation of will made in
exercise of, 224, 226, 227, 228
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powers of appointment (cont’d)
* termination/expiration of, 76,
487

 time for exercising, 486, 488
* validity, 81

* words of gift, 479
precatory instruments, 4

presumption of advancement,

66-69, see also advancement;

effect of transfers during
lifetime; gifts

presumption of resulting trust,

66-69, see also advancement;

effect of transfers during
lifetime; gifts

priorities, see abatement;
payment of debts/legacies

privileged wills, see also
rectification and curing
deficiencies; testamentary
capacity (age); types of wills

e “active service”, 167, 168

* admissibility to probate, 171

e alteration, 173

o certificate of officer, 167

e duration, 166

» general, 5, 6

* gifts to witnesses, 172

e mariners/seamen, 169

* requirements, 161-165

e revocation, 174

* testamentary capacity, 32,
35-37

* testamentary intention, 170

probate, see also executors;
payment of debts/legacies

e codicils, 620

e costs, 625-632

e defendants, 615

¢ documents admissible to,
618-621

property demised,
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execution, establishing proper,
622-624

executor’s right to, 506
general, 602-617

estoppel from challenging, 607,
617

examination for discovery, 612,
613

fraud, raising, 608
impeaching earlier will, 606

jurisdiction of court/registrar,
305, 609-611, 616

lost wills, 619

presumption of death, 597-601
privileged wills, 171
production of documents, 614

proof in solemn form, 604, 605,
626

revocation of grant, 614, 617
witnesses, examination of, 612,
623

see also
failure of gift; gifts;
interpretation

“accretion to”, 326

“bank balance”/bank book”,
410

bonds, 414-416
“business”, 418
“cash”, 408-411
“chattels”, 404
choses in action, 398
contents of house, 406, 407
debentures, 415
dividends, 413
dwelling, 405
“effects”, 401
endowment, 421
general, 398, 399
“goods”, 404
homestead, 405
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property demised (cont’d)
¢ “household effects”, 402

e income, 419-421, 425, 552,
554, 560

e “interest”, 400, 414

* misdescription of real property,
428

* “money”, 408-411, 430, 433

* mortgages, 404, 432

o “personal effects”, 402, 403

» “personal property”, 398, 423
e “proceeds”, 408

* promissory notes, 414

e “property”, 398, 399

e residence, 405

e residue of estate, 422-427, 435
e “securities”, 409, 412-418, 420
e “shares”, 413, 417

o “stock”, 413, 430, 438, 439
property subject to disposition
e general, 6365, 398, 399

o effect of transfers during
lifetime, 6674

* joint accounts, 68, 69

quantum meruit, 22, see also
agreements regarding wills

rectification and curing
deficiencies

* Alberta, 188-190

* British Columbia, 191, 192, 321

» general, 7, 195

e Manitoba, 193

¢ mistake, 104

e Saskatchewan, 193

* substantial compliance, 194

registration, 84, 186

“relatives”, 346-350, see also
beneficiaries

CED (4th)

“representatives”, 336, see also
beneficiaries, executors

republication, see also
alterations; revival; revocation

* codicil, by, 14, 218, 295, 297,
299, 301

e conditional wills, 14

e date of will, 297, 298

o effect of, 297-301

* general, 295, 296

* gift to attesting witness, 301

* incorporation by reference, 218

 revocation effected by, 300

requirements for will, see
execution; rectification and
curing deficiencies;

testamentary intent; types of
wills

reservation of power to dispose,
78

restriction of absolute estate,
see also gifts
e general, 472, 473
* interpretation by court, 472, 474

e Saunders v. Vautier, rule in,
476478

e trust, imposition of, 474, 475
revival, see also republication;
revocation

 codicil, by, 283, 287-289, 291,
293

* destroyed wills, 285
e effect of, 294

e evidence, 290

e formalities, 282-285
* holograph wills, 285
e intention, 286-293

e oral declarations ineffective,
285

* partial, 291
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revival (cont’d)
* revocation of revoking
instrument, 292

revocation, see also alterations;
revival; republication

* agreement not to revoke, 19,
220-222

* benefit plans, 75
* capacity to revoke, 266, 269

* change in circumstances,
233-238

e codicils, 243, 247, 256
e conditional revocation, 277-281
e conflict of laws, 208

e court authorization where under
age, 33

* dependent-relative revocation,
277-281

e destruction of will, 240,
259-271, 285

e divorce/nullity, by, 234-238
 duplicate wills, 264

e effect of revocation, 256, 257
e executors, 246248, 257

e implied, 246, 248

e intention to revoke, 242-253,
260, 265-267, 277-281

e international wills, 187

* joint/mutual wills, 19, 221, 222,
258

* lost wills, 255, 264, 269-271
* marriage, by, 223-232
e mistake, 267

e obliteration of will/words, 240,
272-275

 other act, by, 276

 partial destruction, 262, 263
e privileged wills, 174

e restrictions, 241

* subsequent will, by, 239, 242,
246, 249-253
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* substitution of pages, 141
e undated wills, 254
e written declaration, by, 239-258

satisfaction, 546, 547, see also
failure of gift

Saunders v. Vautier, rule in,
476-478

seamen, see privileged wills
secret trusts, 26
servicemen, see privileged wills

signature (testator’s), see also
attested wills; execution;
signature (witnesses’);
witnesses; attestation;
probate; rectification and
curing deficiencies

» acknowledgement of, 115, 122,
124

e assistance in making, 113
e assumed name, 111

e former name, 111

* holograph will, 154-157
e initials, 111, 140, 157

* knowledge of witnesses, 122,
127

e mark as, 111

e part of name, 111

e position of, 108-110, 154, 155

* presence/qualifications of
witnesses, 115-127, 183

e presumption, 121, 127

* proof of, 622-624

* signature by another person for

testator, 112, 113, 126, 154,
182, 184, 529

* timing of, 114
signature (witnesses’), see also
attested wills; signature

(testator’s); execution;
witnesses; probate;
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signature (witnesses’) (cont’d)
rectification and curing
deficiencies; attestation

e affidavit, 131

* assistance by another, 130
e initials, 130

e mark as, 130

* partial, 130

* timing of, 114

* presence of both witnesses, 129

* presence of testator, 128
* position of, 132

solicitors

* duty re capacity, 53

e duty to beneficiary, 530
* instructions, taking, 105

sound mind, see evidence
(capacity); testamentary
capacity (mental capacity)

spouses/adult interdependent
partner/common law partner,
see also beneficiaries;
marriage, support of
dependants; will in
contemplation of

* gifts to spouse, 365-368, 532

 divorce/nullity, effect of,
234-238, 365

e revocation of will by marriage,
223-232

Statute of Frauds, see
agreements regarding wills,
writing requirements

substantial compliance, 194, see

also rectification and curing
deficiencies

suicide, 46

support of dependants, see also

children; spouses/adult

CED (4th)

interdependent
partner/common law partner

e adequacy of deceased’s
provisions, 655-660

e agreements, effect of, 641, 675,
677

e children, 646-650

* circumstances governing
rights/needs, 665-678, 693

 costs of application, 669-701
e dependant, 646651

* disinheriting, 627, 640, 661,
664

¢ evidence, 680-684

* family law election, 639
» general, 633, 634

* jurisdiction, 635-641

* legal/moral obligations,
655-657, 659-662

» onus of proof, 663, 664

e orders for, 690-698

e procedure, 652-654

* purpose of legislation, 633, 634

* spouses/adult interdependent
partner/common law partner,
646, 647, 649, 650, 651, 678

* support and maintenance
threshold, 655-659

* survival of application, 637

 time for determining adequacy,
679

 time limits for application, 653,
654

e valuation of estate, 685-689

* who may apply, 642-651

surplus income, 545

suspicious circumstances, see
also execution; fraud;
knowledge/approval of
contents; mistake; undue
influence

e codicils, 92
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suspicious circumstances (cont’d)
e degree of suspicion, 91

 onus/presumption, 87, 88, 93

* procurer/preparer of will being
beneficiary, 89

* unequal division of property, 90

taxes, see payment of
debts/legacies

testamentary capacity (age), see
also evidence (capacity);
privileged wills

e Alberta, 32, 33

e court authorization where under
age, 33

e British Columbia, 34, 35

e Manitoba, 36

e Ontario, 37

¢ Saskatchewan, 38

testamentary capacity (mental
capacity), see also evidence
(capacity); fraud; mistake;
probate; suspicious
circumstances; undue
influence

 absurdity, effect of, 44

e delusions, 47-51

* disposing mind/memory, 42

e evidence, 44, 51, 54-62

e general, 39, 40

* impaired mental power, 45, 46

e intoxication, 46

e Jost wills, 269

¢ medication, 46

¢ mistaken belief, 47

e presumption, 55, 87

* solicitor’s duty to make
inquiries, 105

e sound mind/memory, 41-44

 time for assessing, 52, 53, 56

testamentary intent, see also
interpretation;

knowledge/approval of
contents

¢ alterations, 146

e animus testandi, 4

e conditional wills, 12

* holograph wills, 152, 153

» operation of will dependent on
death, 3

* privileged wills, 170

e revival, 286-293

trusts, see also payment of
debts/legacies

* failure to exercise power of
appointment, 493

o gifts to trustee, 370
e mutual wills, under, 16

* restricting absolute estate, 474,
475

e secret trusts, 26

 surplus income, 545

* testamentary, 3

types of wills, see attested wills;
conditional wills; conflict of
laws; holograph wills; Indian
Act; international wills;
joint/mutual wills; multiple

wills; nuncupative wills;
privileged wills

undue influence, see also fraud;
knowledge/approval of
contents; mistake; probate;
suspicious circumstances

e agreement to will property, 25
¢ evidence, 58

» general, 94, 96

e particular gifts, 102

e persuasion, 95

e presumptions, 97-101

valuation of estate, see probate;
support of dependants
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variation of will, see support of e knowledge re will, 116, 122,
dependants 127
vesting, see postponed gifts * presence/qualification of
witnesses, 115-129, 182, 183

witnesses, see also alterations; « presumption, 121, 127

attestation; attested will;

execution; ineligibility of writing requirements, see also
beneficiaries; privileged wills; execution
probate; rectification and * general, 9, 106, 107

curing deficiencies; signature

(testator’s); signature * international wills, 182

(witnesses’) * paper vs. other media, 106
* acknowledgment of testator’s * pencil vs. ink, 106
signature, 115, 122, 124 e punctuation marks, use of, 86
* beneficiary/spouse acting as, * revival of will, 285
116, 117, 147, 172, 301,  Statute of Frauds, 23, 24
520-527

* capacity, 116, 117, 120
* creditor/spouse acting as, 118
* dual capacity, acting in, 125

* executor/spouse acting as, 116,
119

* holograph will, effect on, 147
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