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Act of state doctrine, 16, 245, 247-248
Administrative decisions, claims based on, 60, 201

Administrative law, 200-213
causation issues in, 14
relationship with misfeasance, 65, 129
remedies, 60-61, 171

Administrative state
agency relationship, 72
growth of, 10, 32-33, 249
tort law in, 1

Aggravated damages. See under Remedies
Australia, approach to misfeasance, 5-6, 109, 141-142, 174-175, 246

Bad faith, 4-5, 8, 39, 76-77, 197. See also Elements of tort, knowledge
requirement

exercise of discretion in, 11, 76

impact on damages, 177

legislation passed in, 119

political decisions, 240

proving, 61, 78, 80

vicarious liability for, 13, 171
Budgetary decisions, 115, 240
Canada Revenue Agency, claims against, 228-230
Causation, 83-84

Charter damages, 213-221
breach of disclosure obligations, 218
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functions of, 215-216, 219
government liability for, 2

guiding principles, 214-215

overlap with criminal justice torts, 208
quantum, 220

relationship to misfeasance, 15, 213
where inappropriate, 216-220

Charter of Rights and Freedoms, 15, 213-217
definition of government, 95
section 7, 105

Class proceedings, 15-16, 143, 237-239

Corporations
liability for intentional torts, 94, 97-98
pleading malice against, 142-144

Crown

immunity, 91, 93

liability
common law, 91
legislation, 42, 93, 172
vicarious, 172-176

prerogative, 101-108
national security concerns, 103-106

Discretion
of fiduciaries, 207
improper exercise of, 59, 77-79, 81, 118
prosecutorial, 111, 214, 219

Duty of care
duty of non-injuriousness, 55-56
in negligence, 56, 179-181, 183, 186
for policy decisions, 115-116
proximity, 13, 84-85, 180

Elements of tort, 4, 83-86
deliberately unlawful conduct, 5-8, 89, 113-118
act of legislating, 6, 117, 119
administrative invalidity, 62, 201



Index 259

breach of statutory duty, 89, 113, 122-126, 130
budgetary decisions, 115
improper purpose, 6, 113, 120-122
omissions, 129-130
political decisions, 116, 240
refusal to cooperate with investigation, 115, 122-123, 189
ultra vires action, 118-120
violations of administrative fairness, 6, 89, 113, 126-129
knowledge requirement, 131-132
corporations, 142-144
municipalities, 90
recklessness, 4, 53, 138-142
targeted malice, 4-5, 121, 132-138
material damage, 7-8, 11-12, 28-29, 144
administrative unlawfulness, 204
damage to reputation, 148
economic loss, 29, 60, 146-147, 234-236
failure to establish, 65
loss of employment, 148-149
loss of goodwill, 156, 159
loss of liberty, 152-153
physical harm, 7, 150-152
proof of, 144-145
psychological harm, 148-150, 158-159
wrongful deprivation of liberty, 148
rights violation, 50-55

England and Wales, approach to misfeasance, 110, 149, 164, 227
Equity, courts of, 74-75

Exemplary damages. See under Remedies

False imprisonment, 161, 204, 208, 230

Fiduciary law
exercise of discretion by fiduciaries, 11, 59
model for state-subject relationship, 58-59
overlap with misfeasance, 75-81
principles, 69
public fiduciary duties, 69-73
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remedies against fiduciaries, 67-68
Foreign affairs, 102, 105-107. See also Crown, prerogative
Foreign states, misfeasance claims against, 243-245, 247-248

Foreseeability, 56-57
objective test, 141-142

History
electoral misconduct cases, 25-29
general, 19
origins of tort
alternative theories, 29-33
Ashby v. White, 20-25
twentieth century, 33-39

Injunction. See under Remedies
Intentional tort, 4, 113, 129, 141

corporate liability for, 94
vicarious liability for, 175

Interference with economic relations. See Related torts, unlawful
interference with economic relations

International law, 243, 246-247
principles of, 247
torture, 242

Judicial immunity, 111-113

Judicial review, 95, 97
of Crown prerogative, 102-103
distinction from misfeasance claims, 61-62, 65, 200-201, 204
exercise of statutory powers, 30, 35-37

Law Commission of England and Wales, proposal to abolish tort of
misfeasance, 250-252

Licensing decisions, 30, 146, 197
revocation, 126
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Malice, 19, 23-29, 53-54, 131. See also Elements of tort
Mass claims. See Class proceedings
Ministerial duty, breach of, 27
Municipalities
claims against, 89-91
planning decisions, 30, 146, 155
proving malice against, 90
zoning decisions, 116-117, 234, 240
Natural justice, 128, 196

Negligence
duty of care, 56, 179-181, 183, 186
foreseeability, 56-57
policy immunity, 13
public authority liability in, 13, 37-38
relationship to misfeasance, 56, 179-186
rights-based theories of tort law, 55, 57
vicarious liability, 174-175

Passport, refusal to grant, 103, 105-108

Police, claims against, 100, 213-215, 230-234

Policy immunity, 182, 185

Political decisions, challenging, 240-242

Prison authorities, claims against, 225-228

Prosecutors, claims against, 108-109, 213

Psychiatric evaluation, improperly subjecting claimant to, 211-212
Public law compensation, system of, 17, 252-254

Public office
Crown agencies, 91-94, 97
indicia of, 86-89
judges, 111-113
lawyers, 108-111
in modern welfare state, 95-98
municipal corporations, 89-91
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municipal councillors, 91, 99
private functions, 11, 99-101
prosecutors, 110, 124-125
public trust, 98, 110
universities, 95

Punitive damages. See Remedies, damages, exemplary

Related torts, 13, 179-220
breach of statutory duty, 186-190
criminal justice, 208-213
malicious prosecution, 52, 161, 208
negligence. See Negligence
unlawful interference with economic relations, 52, 190-200

Remedies

damages, 155-170
aggravated, 161-162, 164
compensatory, 156-162
economic loss, 155-156
exemplary, 11, 66-67, 162-167, 176-177, 216-217
global assessment of, 156, 158-159
mitigation, 169-170
nominal, 169
for physical harm, 156

injunction, 171

principles, 155

Sovereign immunity, 16, 242-248
State of mind, 131-132
Statutory powers, exercise in good faith, 36, 134

Theoretical justifications, 41-43

corrective justice theory, 10, 44-49, 58-59

formalist, 43-45

instrumentalist, 10, 43, 60
compensation, 10, 60-62
deterrence, 11, 24, 66-69
vindication, 62-66, 224-225

public trust, 73-75
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rights-based theories, 45-55
tort law theory, 43
vindication, 63-65

Torture, 16, 242-249. See also International law

Trends, 15, 223-224
ombudsman function, 224-225
proposal to abolish, 249
victim compensation, 234

Unlawful interference with economic relations. See under Related torts

Vicarious liability, 12-13, 155, 171-176, 237
Crown, 172-176
for physical abuse, 175

Zoning decisions. See under Municipalities
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