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bolt, 47-8, 95
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* liability, 36-7

building, defective, 34, 36

built-in limitations, 130

bulk, 64-5
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129-30, 140, 147, 158, 164,
167-8, 170, 177-8, 205-6,
214

e automobile, 90, 208

* Dbuyer, 42, 45, 88, 111

e distribution, 17, 166, 210

* enterprises, 40, 45
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* purposes, 27, 129-30, 147,
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e sale, 93, 116
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business sales, 127, 165
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164-5, 173, 200, 205-13,
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complaint, 112, 165

e consumer, 230-1

e deceived, 1-2,4, 7,9
* disappointed, 154, 232
e innocent, 90, 208

* prospective, 22, 24, 164,
208

*  purpose, 88-90, 94-6, 98
e reasonable, 96

* remedy, 6, 9, 84-5, 108
* rights, 5, 8, 97, 155

e sub-buyers, 89, 184

e ultimate, 185, 215

C
capital loss, 109
capital value, 37-8, 109
care, 14, 16-17, 25, 73, 83,

128, 146, 193, 214

e due, 17, 52, 58, 73, 143
e general duty of, 83, 86
e per se, 142

e reasonable, 15, 17, 25, 52,
58, 120, 128, 137, 142-3,
146

oo duty, 13, 15, 47, 73,
128, 228

o manufacturer, 13, 48,
56, 73-4, 228

o seller, 123
e standard of, 16-17, 25, 73
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97, 169

cars, see vehicles

cash certificates, 162
categories, fixed, 25, 128
cattle, 22, 31, 42, 95
causation, 65-9, 73, 102
e attributing, 68

e chain of, 63, 102

* damages, 34, 69, 146, 175
* injuries, 68, 112, 177
e joint, 68

Caveat Emptor, 134, 200
century

e nineteenth, 8-10, 86, 203
e seventeenth, 3

certification, 20, 50, 76, 78-9,
152, 162

charitable immunity, doctrine
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chattels, 29, 31, 121, 126, 130
chemicals, 64-5
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166, 207, 212, 243

civil liability, 133-4, 136, 139,
142, 144, 182, 230

claims, 72, 75, 77, 108, 137,
166, 182, 185-6, 196-7, 211,
215, 219-20, 222, 224-5,
231
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e conflicts, 141

e exclusion of, 42-3, 91, 191-
3, 209, 232-3

e manufacturer’s, 163

e plaintiff’s, 39-41, 163, 171,
174, 197

e products liability, 32, 42-3,
45, 75, 77, 79, 95, 141,
177-8

e subrogated, 224

e tenant’s, 125

* warranty, 44, 84, 102, 108-
11, 115, 125-6, 163, 174,
183-4, 231

class actions, 21, 50, 76-9

collateral contract, 155-6, 160,
163, 220

commerce, 53, 92, 169, 218

common law, 1, 5, 32, 34, 104,
108, 116, 134-5, 137, 139,
181, 227-9, 238

* jurisdictions, 9, 24, 67, 227,
235

common practice, 7, 23, 45,
53-5, 60, 144, 202

commonwealth developments,
4, 24, 115-16, 135, 225,
227, 229, 231, 233, 235,
237

commonwealth jurisdictions,
10, 145, 209, 219, 222, 225,
227

community, 52, 135-6, 145,
199, 202-5

community standards, 200
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compensation, 84, 113, 122,
124, 142-3, 146, 154, 183,
199-202, 204-5, 207, 224,
233, 236, 238

e  boards, 224

e defendant’s, 117

¢ double, 109

* paying, 199, 237

e reasonable, 206

e schemes, 238

complaint, 27, 34, 36, 39-40,

48, 95, 98-9, 115-16, 127,
147, 163, 165

* plaintiff’s, 34, 40, 57, 151
compliance, 60, 74, 88, 133-4,
136, 140-3, 168, 234-5
* non-compliance, 49, 61, 135

e onerous, 143

e product’s, 143

* rejecting, 143

component parts, 15, 74

comprehensive scheme, 237

conditions, 38, 51, 63, 71, 93-4,
159, 162, 188, 204-5, 214

* dangerous, 20, 164

e defective, 47, 69, 85, 125,
128, 138, 214

* implied, 86-7, 97, 104, 117
e industrial, 227
¢ medical, 50

e warranties and, 9, 44, 86,
118

conduct, 8, 67-8, 135-6, 142,
151, 159, 177-8, 189-90,
200, 228, 239

e actor’s, 199

e defendant’s, 47

e identifiable, 199

* negligent, 43, 45, 191, 193
* supplier’s, 52, 142-3

* wrongdoer’s, 136

conflict of law, 167-8, 170,
172, 174-8

conflicts, 37, 217, 219

confusion, 86, 102, 108-9, 111,
126, 137, 158

consent, 239, 242

consequences

e civil, 135-6, 138

* far-reaching, 137

* likely, 61, 84

* significant, 154

consequential damages, 85, 95-
6, 107, 114, 121, 123, 126-
31, 152, 154, 158, 164-6,
206, 208, 231

consequential economic losses,
40-1, 44-6, 106-7, 112, 115,
165, 216, 219, 232

constitutional limitations, 139-
40

constitutional validity, 178

construction, 23, 119, 164,
186-7

e defect, 197

* negligent, 31, 190



consumer, 28, 65, 144, 175,
203, 212, 214-15, 217-18,
226, 228, 230-2, 235-6

* buyer, 230-1

* duty towards, 13, 16, 27, 55
* injury, 27, 31, 169, 202

e loss, 234-5

e product, 129, 233-5

* protection statute, 78

* purchaser, 88, 231

e sales, 87-8, 106, 165, 231,
233, 236

e ultimate, 13, 24, 28, 63-4,
228

consumer guaranty seal, 24

contact, 53, 58, 211

containers, 60, 62-4, 188, 210
* child-proof, 53, 56

e returnable, 118, 124

e reusable, 141

e sealed, 63, 71

contamination, 52, 64, 99
¢ blood, 122, 205
e unavoidable, 205

contemplation, 58, 169, 206
e reasonable, 169, 175

contingent fees, 223

contract damages, theory of,
110

contract of sale, 97, 118, 124,
156, 159, 161, 209-10

contracting parties, 20, 217
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contractors, 23, 26, 30, 34, 42,
88, 120, 160

e demolition, 22
e general, 33

contractual characterization,
174

contractual disputes, 174
contractual duty, 20

contractual intention, 3-4, 85-
6, 155-8

contractual liability, 45, 153,
160

contractual limitations, 10-11,
115

contractual measure, 84-5

contractual obligation, 112,
160, 162, 206, 220

contractual principle, 114
contractual promise, 220

contractual relationship, 10,
42, 45, 160, 211, 213-14

contractual restrictions, 86
contractual theory, 195

contribution, 68, 103, 181-4,
186, 233, 241-2

e material, 66

e party claiming, 184

contributory negligence, 68,
102-3, 183, 240

e defense, 102



250 INDEX

cost, 34-5, 38, 44, 108, 122,

172, 184, 186, 189, 192-3,
200-2, 205-6, 223, 226, 228

accident, 199-200, 202, 236,
238

allocating, 238
anticipated, 36
avoidance, 201
defendant’s, 223
increased, 144
installment, 108
internalization of, 201-2
legal, 185, 215
medical, 224

minimal, 37

reasonable, 33, 35, 37-8
repairs, 32-3, 36-8
storage, 108

true, 226

covenant, 1-2

criteria, 40-1, 131, 175
crops, 44, 107

cut-off periods, 221

D

damages, 8-10, 106, 108, 127,

130, 151-2, 160, 162-3,
172-3, 181-2, 191-3, 237

amount of, 169, 199, 223,
241

cause, 34, 67-9, 146, 175
claim, 32, 108, 115

consequential, 85, 95-6,
107, 114, 121, 123, 126-31,

152, 154, 158, 164-6, 2006,
208, 231

contract, 110

economic loss, 32, 35, 39,
46, 108, 184, 215, 221

exemplary, 75

expectation of, 107, 111,
154-5, 158

extension of, 10, 165, 219
extravagant, 111

limitation period, 196-7
limiting, 238

measure of, 9, 84-5, 105-6,
154, 170

physical, 31, 41-3, 138, 214,
220

prevention from, 25, 186,
188-90

property, 31, 39-41, 44, 85,
107, 127, 152, 188-9, 193,
206, 215, 230, 232, 234-5

punitive, 75, 77-8, 224

recovering, 112-13, 125,
207, 233, 243

secondary, 127

strict liability, 136-7, 145,
147-8, 166, 184, 203-6,
227-8

undetected, 39
violent, 39
work, 109

danger, 34, 38, 52-3, 55, 57-8,

61-3, 65, 145, 227

dangerous substance, 213



date, 6, 28, 53, 109-11, 135,

dealer, 90, 93, 134, 157, 160-1,

140, 195, 209
distribution, 53, 55
manufacture, 53

relevant, 55
trial, 108-10

164

death, 188, 243

deceit, 1-2, 7, 84, 134, 152, 154

declaration, 2, 6-8

defective condition, 47, 69, 85,

125, 128, 138, 214

defective installations, 130
defects, 15, 17-20, 25, 54, 57,

91, 202-4, 206-8, 211, 213,
217, 234-6

causation, 65, 67-74, 100,
127, 129

dangerous, 33-5

defence, 80-3

design, 47-9, 120, 191-2,
216, 234

electrical, 82

equipment, 123, 125

goods see goods, defective
hidden, 30, 94, 105

initial, 55

injury from, 28-9, 65-71,
80, 83, 100, 113, 120, 123-
6, 140, 144, 152, 200, 204-
5, 214-18, 220

insurance against, 187
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* knowledge of, 2, 16-17, 23,
27, 32, 45-6, 54-5, 95, 134

e latent, 6, 36, 63-4, 97-8,
100, 235

e manufacturing, 17, 44, 47-8,
54-5, 58, 68-74, 114, 141,
185-6, 189, 200, 211, 216,
228, 230

¢ materials, 193

e observing, 81

e parts, 39-40, 74, 121

*  pre-existing, 126

e products, 32, 40, 42-4, 46,
79, 130, 138, 145-9, 174,
177, 216, 227, 232-3, 239,
242

o business supplier, 27,
117, 119, 126, 147, 206,
208, 214, 219, 232, 239

o miscellaneous, 30, 39-
43, 102, 108, 111, 113,
115, 120-1, 123, 125-8,
143, 193, 200, 233, 235

oo service contract, 120

e proof of, 99, 226

e reporting, 23

* safety, 236

e statements, 151, 164

defences, 48-50, 59, 74, 80-3,
100, 102, 121, 133, 140-1,

143, 146, 158, 213, 222,
225

* complete, 67-8, 81, 102
e costs of, 44, 108

e defects, 80-3

e partial, 67
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deficiencies, 88, 197, 210, 212
deliberate infliction, 224
deliberate invitation, 134
delictual side, 229

delivery, 73, 105-6, 172

e person, 82

e time of, 105-6
demonstration model, 124-5
denial, 80, 91, 101, 164
depreciation, 109

dermatitis, 50, 59, 61, 84, 99,
101

description, 95-6, 233
design, 48, 56-7, 61, 78, 81,
141, 143

e defect, 23, 48-9, 143, 228,
234, 236

e defects, 47-9, 120, 191-2,
216, 234

e faulty, 48

e similar, 125

deterrence, 41, 199-200, 202-3,
205

deterrent function, 34, 201

developments, 8-11, 53-4, 86,
93, 115, 155, 197, 225

e American, 166, 206-7, 209,
211, 213, 215, 217, 219,
221-3

e commonweath, 4, 24, 115-
16, 135, 225, 227, 229, 231,
233, 235, 237

disclaimer, 217

disclosure, 23, 62
discoverability principle, 197
disease, 51-2, 99

distribution, 19, 27, 53-5, 58,
74, 78, 116, 129, 144, 151,
169, 176, 208-9, 226, 236

e date, 53, 55

* hazardous products, 200

* loss, 17, 200, 205, 226, 228
distributive chain, 70, 200

distributors, 15-17, 27, 45, 55,
73, 160, 163, 184, 192, 202,
216-17, 232, 234

e duty, 15-16
e intermediate, 207

distribution, goods, 53, 123,
126, 160-1, 165, 208, 211

dock, 40, 205
doctors, 52, 62, 121
donee, 115-16, 208

driving, 29, 45, 137
e drunk, 190

* high-speed, 57-8
* negligent, 45

drugs, 51, 53, 56, 59, 62, 74,
203

dry rot, 22
durability, 105-6

duty, 20, 23, 25, 34, 47, 58,
111, 128, 137, 162

* buyer, 97



duty (cont’d)
e of care, 15, 24, 30, 129,
228

e consumer, 13, 16, 27, 55

e direct, 212

e distributor, 15-16

* employee, 19

e good faith, 6

* inspector, 20-1, 23

e legal, 27

* manufacturer, 13, 19-20, 48,
54-8, 73-4, 143-4, 228

* positive, 54-5

e reasonable care, 13, 15, 47,
73, 128, 228

e repairer, 19-20

e seller, 95-6, 123

e statutory, 21, 102, 137

e to warn, 49, 55-6, 58, 63

E
earners, 237-8
economic factors, 143

economic loss, 24, 31-5, 37, 39-
45, 108, 152-3, 184-5, 189,
193, 206, 215, 218, 220-1,
225, 234

* consequential, 40-1, 44-6,
106-7, 112, 115, 165, 216,
219, 232

e contractual relational, 42

* profits, 32, 40, 42, 44-5,
107-10, 118

economic relations, 218

economists, 200
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effect of violation, 134-5, 137,
139

electrical safety device, 82

elevators, 23

employees, 17-19, 47, 70, 125,
137, 140, 212

e contractor’s, 23

employer, 18, 23, 27, 67, 125,
137, 140, 142, 166, 238
employment, 144, 199, 236-7

enactment, 77, 106, 129, 135,
137, 143, 212, 217, 219,
229-30

encroachment, 226
enforcement, 114, 169, 179
engineer, 20, 22-3, 36
enrichment, 78, 108, 164, 183
entrants, 25

environment, 56

equipment, 123, 125, 137, 144,
161

* defective cleaning, 194

e defective gym, 25

e safety, 142

evidence, 3, 6, 50, 65, 80, 92,

99, 105, 108, 111, 127, 174,
186

e advertising, 58

e circumstantial, 65, 99
e clearest, 81

e direct, 65

* positive, 99
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evil, public, 136

ex hypothesi, 201

ex juris, 169-70

examination, 87, 94, 97-8, 162

e critical, 222

e cursory, 97

e intermediate, 13, 63-4

e ordinary, 235

e reasonable, 97

exception, 30, 52, 91-2, 97-8,
126, 134, 192, 240

e discretionary, 178

e early, 134

e first, 98

e trade name, 91

excess, 99, 110, 137

e sulphites, 70, 99

exclusions, 42-3, 91, 191-3,
209, 232-3

e agreed, 93

e common, 192

e contractual, 45

* implied, 98

e territorial, 193

exemption, 81, 119, 142, 165,
211

expectation measure, 85

expectations, 35, 37-8, 107,
111, 154-5, 158

* disappointed, 35

e economic, 231

* pursuer’s, 35

* reasonable, 96

expected life, 108-10

expenses, 32, 38, 40, 73, 110,
164, 170, 186, 189

e defendant’s, 38

e extra, 160

e funeral, 112

e medical, 170, 238

e wasted, 44, 110

experts, 58, 62-3, 88, 237
expiration, 191, 242
explosion, 26, 82, 124, 212
extension, 10, 85, 107, 115,
147, 206, 211, 216, 227
F

family, 112-13, 209-12, 233,
235

fault, 6, 11, 13, 48, 52, 67-70,
82-3, 102, 140, 157, 181-2,
184, 189, 200, 227

e claimant’s, 184

e constructive, 108

* negligence without, 226

e proof of, 11, 53, 122, 205,
227

fictions, 5, 227-8

financial advice, 159

financial loss see economic
loss

fish, 31, 106, 112



fitness, 20, 22, 35, 78, 87, 91,
94-8, 100, 104-6, 118, 123,
128, 152, 209-10

e reasonable, 91, 104, 233

e unfitness, 2, 95, 99

fixture, 30

flagpole, 130, 148

flame, 60

floor sealer, 26

food, 29, 50, 95, 120, 134-5,
232

* bad, 134

* legislation, 135

* poisonous, 112

e processor, 50

* service of, 119

* supplier, 14

foreign bodies, 14, 47

foreign judgments, 167-8, 179

foreign substance, 51

foreseeability, 29, 41, 74, 111

e reasonable, 82

formation, 171-2
formula, 182, 184, 201
frauds, 5, 10, 74, 119-20, 151

fraudulent, 159, 164, 219
* representation, 84

free samples, 116-17, 129, 208,
232

e distributors of, 214, 234
free trial, 116, 125, 208, 214
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furnace, 15, 29, 60-1

G
gaps, 10, 86, 187, 192, 228
garden tools, 27, 131

general practice, see common
practice

gift, 27-8, 116-17, 129, 163,
231, 239

good cause, 170
good faith, 6

goods, 27, 95-101, 103-7, 109-
19, 123-6, 161-5, 169-70,
175, 191-2, 203-4, 206-14,
228

* buyer orders, 88
e circulation, 213

e defective, 27, 44, 115-17,
119-21, 124-5, 130, 169,
173-5, 184-5, 206, 215,
218-19, 228, 230-3, 235-6

o causation, 30, 39, 41,

108, 112-13, 115, 120-

1, 123, 143, 193, 200
o remedy, 5, 10, 32, 40,

46, 54, 84-5, 107-9,

154, 192

oo right to reject, 9

o supplier of, 55, 83, 85,
145-6, 220

e deleterious, 118

e distribution, 53, 123, 126,
160-1, 165, 208, 211

e imported, 230
market, 174, 179
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goods (cont’d)
* non-conforming, 172

e obsolete, 54
e recall, 54

* sale of, 1, 86-95, 127, 219,
232, 236

e seller of, 2, 123, 128, 217

* supplying, 11, 45, 58, 120,
123, 128-30, 147, 187

e used, 104-5
government approval, 74

grounds, 6, 27, 36-7, 57, 63-4,
69, 73, 101, 110-11, 117,
156, 172, 175-6, 200

* independent, 3, 161
guests, 112, 128, 209-12

H
harmlessness, 46, 53, 67, 100-1
hazard, 23, 42, 60, 81
health, 121, 234-5
hepatitis, 52

herbicide, 60-1, 91, 148
* poisonous, 26
e sold defective, 178

hire-purchase contract, 123
HIV, 51

hospitals, 51-2, 62, 121
hotel, 112, 128

house
e completed, 127
e unfinished, 130

I
importers, 15, 202, 230, 232-4
inadequacy, 64, 88, 120, 152
incentive, 37-8, 201-2
incidence, 58, 202
income, 111

indemnity, 39, 68, 84, 181-6,
189, 193, 233, 241-2

infants, 62, 113

inference, 65, 70-2, 95, 99, 157
* negligence, 19, 70, 73

e reasonable, 100

inflammable substance, 26, 60,
166

influenza, 158

injured party, 151, 185, 209,
212-13, 232

injured persons, 10, 31, 113,
186, 192, 206, 222

injuries, 15, 42, 48, 53, 59-61,
116, 142, 200, 218, 231-3,
236, 240-1, 243

e accidental, 189-90, 237

* bodily, 188, 191
buyer’s, 114, 124

e cause, 26, 68, 112, 147,

151, 162-3, 166, 177

consumer, 27, 31, 169, 202

e from defects, 28-9, 65-71,
80, 83, 100, 113, 120, 123-
6, 140, 144, 152, 200, 204-
5, 214-18, 220

e foreseeable, 28, 69



injuries (cont’d)

e inevitable, 122

e inflicted, 169

e involved, 118

* jursdiction, 169, 173, 175-8
e medical, 120-1, 170, 238

e non-owner, 231

e personal, 24, 31, 36-7, 41,
85, 107, 113-14, 127, 148,
152, 160, 196, 206, 229-35,
237

e physical, 11, 24, 28-9, 42,
140, 144, 152, 200, 204-5,
214-15, 217-18, 220

* plaintiff, 18, 48, 52, 82,
114, 116, 136, 146, 152,
166, 204, 211-12, 218

e retailer, 207-10

* risk of, 49, 51, 81, 202, 226

e strict liability, 130, 138, 140

e suffered, 20, 24, 44, 108,
139, 176

innocent, misrepresentation,
84, 154-5, 157, 164, 219

innocent individuals, 90, 122,
183, 200, 203, 205, 208,
237

insolvency, 18, 119, 183, 185,
202, 215

inspection, 20-1, 23, 64, 141

* buyer’s, 93

* mechanic’s, 89

e visual, 63

inspector, 20-1, 23-4

e duty, 20-1, 23
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e government, 21, 143

inspectors, vehicles, 22

installation, 19, 23, 55, 130,
193

* improper, 64

e initial, 19

installation costs, 110

installer, 14-15, 19-20, 62

instructions, 48-9, 59, 82, 151-
2, 235

* inadequate, 143

insurance, 40, 112, 187, 189-
92, 200-1, 221, 223-4, 238

e argument, 43

e contract, 192

* medical malpractice, 223

e product liability, 181, 187-8,
190-2, 194, 199, 203, 221,
224

e social, 225

e strict liability, 187, 192

insurer, 18, 43, 128, 137, 186-
8, 190, 193, 199, 222, 224

e efficient, 42

* obligation, 193

intended purpose doctrine, 58

intention, 4-5, 8-9, 87, 102,
134, 137, 139, 155-8, 174,
192

e legislative, 139-40
e manufacturer’s, 47
e non-existent, 134

* parliamentary, 139
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intention (cont’d)
e presumed, 139

e promissory, 8, 155, 163,
220

interest, 29, 37-8, 66, 115, 169,
203, 231-2, 236

* defendant’s, 37

e expectation, 84, 164

* possessory, 147

e proprietory, 115

* public, 144

e security, 119

interference, 71

interlocutory motion, 35

intermediate examination, 13,
63-4

intra vires, 139

investments, 143, 159

J
jurisdiction, 18, 91, 167, 169,
175-7, 179
jury, 5-6, 49, 61, 99, 135, 141,
186, 216, 223-4, 242

K
knowledge, 2, 7-8, 10, 13, 46,
58, 69, 73, 89, 134
e actual, 98
e early, 50
e expert, 58, 62-3, 88, 237

L

labels, 15, 48, 60-1, 64, 152

e improper, 91, 192

land, 29-30, 111, 126-8, 145,
148

landlords, 125

law, 25, 175-6, 206, 232

* applicable, 174, 177

e choice of, 167, 175-8

e conflict of, 167-8, 170, 172,
174-8

e criminal, 136
* good, 212
e substantive, 7, 65, 187

lawyers, 2, 199, 237
learned intermediary rule, 62

legislation, 67-8, 77, 133, 136,
138, 142, 176, 178-9, 183,
221, 229, 232

e apportionment, 103

e consumer protection, 115
* industrial safety, 137
legislature, 126, 133, 135-7,

139, 176, 179, 222, 225,
229

liability, 27-30, 83-4, 86, 93,
100-4, 114-15, 120, 123-31,
134-47, 151-4, 156, 158,
160-6, 181-90, 193

e absolute, 73, 123, 138, 228
e agreement, 45

e bailor’s, 126

e builder’s, 36-7



liability (cont’d)
e civil, 133-4, 136, 139, 142,
144, 182, 230

e common law, 142

e contractual, 45, 153, 160

e defences, 80-2

e denied, 32, 34, 57, 101

e direct, 215, 235

* employer’s, 18

* enterprise, 17-18, 200, 202-
4, 226

e escaping, 18-19, 57, 64, 73,
130, 175, 226

e exclusion of, 93, 191-3,
220, 233

e extension of, 43, 45, 114,
130, 234

* general rule favouring, 72
* history of, 32
e home, 73

* imposition of, 10, 19, 24,
27, 35, 44-5, 130, 139-40,
144, 152, 164, 175, 178,
203-4, 227

o criminal, 134
e individual, 17-24, 84, 207
e legal, 30, 77, 237

e manufacturer, 14-17, 113,
161, 169, 174, 176, 231

e occupiers’, 24-6, 128-9,
146-7

* principle of, 14, 29-30, 41-
2, 211, 220, 227-8, 232

* products see products
liability

e protection from, 28, 228

INDEX 259

* seller, 85-6, 88, 107-8, 115,
213

e strict see strict liability
* supplier, 13, 83-4

e tortious, 32, 35-6, 39, 41-2,
44-54, 57-64, 80-2, 102-3,
153, 183, 203, 213

e unlimited, 45

e vendor’s, 127

e vicarious, 11, 227

licensees, 25, 128

light fixture, 29, 127

limitation periods, 195-7, 217,
221, 242

e damages, 196-7

litigation, 42, 73, 97, 189, 197,
222-4

loss, 43, 68, 111, 182, 199, 206

e allocation of, 13, 18, 112,
114

* Dbusiness property, 225, 232

* economic see economic loss

e estimated, 106

* excess, 46

* expectation, 154

e rational allocation of, 19, 45

* unquantifiable, 238

e victim’s, 199

loss distribution, 17, 200, 205,
226, 228

loss of amenities of life, 223,
238

loss of use, 189



260 INDEX
loss shifting, 18

M

machinery, 20, 23, 27, 57, 59,
68, 82, 104, 108-11, 121,
125, 140, 161, 214

e agricultural, 161

* dangerous, 138

e electrical, 68

* fencing of, 138, 140

magazine, 24
maintenance, 37
* engineers, 22
* inadequate, 72

makeweight argument, 206,
228

manufacture, 14-15, 23, 35, 53,
73-4, 78, 169, 174, 176,
202, 204, 222, 230, 236

e time of, 23, 74, 222
manufacturer, 35, 50, 57, 127,

130, 183, 201-5, 207, 211,
215-16, 221, 226-8, 230-6

e attention, 54
e behaviour, 204
e careless, 169

e defects, 17, 44, 47-8, 54-5,
58, 68-70, 114, 141, 200

e  distributor, 27, 54-5

e drug, 142

e duty, 13, 19-20, 48, 54-8,
73-4, 143-4, 228

e extra-provincial, 171

» foreign, 15, 17, 113, 161,
169, 174, 176, 231

* leaving possession, 53, 64-
5, 69, 71-2

e lender, 27

* liability, 14-17, 113, 161,
169, 174, 176, 231

e licence, 204-5

* negligence, 31, 46, 54, 56-
62, 69-74, 81, 113

e rational, 204

* representation, 161

* responsibility, 231

* scope, 56

e seller, 27, 114-15, 159, 161

e standard of care, 14-17, 23-
4, 48, 53, 58

* supplying, 58

* warnings, 62

* warranty, 84, 160-3, 166,
184-6, 200

manufacturing process, 70
marine engineers, 22
marine surveyor, 23
market, 94, 228

market share basis, 66
marketing, 78, 203

merchantability, 92, 94, 98,
104-5, 213

e condition of, 92, 106

* unmerchantability, 95, 99

merchantable quality, 86, 93-
5, 97, 106



misrepresentation, 35, 152,
155, 219-20

e innocent, 84, 154-5, 157,
164, 219

* negligent, 24, 35
misuse, 55-6, 82, 101-2
e deliberate, 63

e foreseeable, 56

mitigation, 111, 136

money, 5-7, 117-18, 159, 162,
206, 222-3

motorist see driving

N

name

e scientific, 65

e trade, 87, 91

neglect, 68-9, 181-2, 240-1

negligence, 10-31, 45-54, 84,
125-8, 152-3, 157-8, 169,
173-4, 189, 192, 195-7, 216,
220, 226-9, 235

e defects, 34, 146, 178

e defendant’s, 66, 81, 102,
143, 213

e disproving, 71

e evidence of, 137-8

* indemnity, 182

e inference, 19, 70, 73

e latter’s, 185

e law of, 13-14, 28, 83, 86,
114, 135, 137-8, 205, 229

¢ manufacturer’s, 46, 54, 56-
62, 69-74, 81, 113

INDEX 261

e medical, 223
e nuisance, 146
* per se, 137

* proof of, 15, 53, 69-70, 73-
4, 83, 114, 120, 145-6, 164,
178, 207, 227

* regime, 73, 200-2
e geller’s, 85

e solicitor’s, 21

e test, 201

e theory, 227

negligent misrepresentation,
24, 35

negligent performance of
professional services, 103,
182

neighbour, 15, 27, 131
non-contracting parties, 217

non-sale transaction, 87, 115,
117-21, 123-7, 131

nuisance, 145-8

o

obligations, 9-10, 20, 23, 25,
106, 129, 134, 137, 143,
162, 185, 193, 205, 207,
212

occupiers’ liability, 24-6, 128-
9, 146-7

omission, 54, 102, 184, 197
onus, 53, 61, 90, 96, 107, 152
optometrist, 119



262 INDEX

owner, 23, 26, 28, 30-1, 33, 36,
38, 43, 58, 120-1, 146, 181,
231

e adjoining, 147
e first, 36
e hotel, 112, 128

P
pain, 223, 237-8
paint, 119, 160
pamphlet, 62, 166
passengers, 23, 29, 113, 130
patent, 87, 91
patient, 52, 62, 120-1
payment, 125, 162

pedestrian, 20, 28-9, 200, 233,
235

penal, 199, 238

penalty, 136-7
e criminal, 136

peril, 23, 49, 189
physician see doctors
pilot lights, 19, 60-1
pipes, 19, 130, 148
poison, 213

poisoning, carbon monoxide,
61

poisonous

e food, 112

e herbicide, 26

policy, 117, 143, 177, 188-93,
200, 222

e considerations, 30, 38, 111,
121, 199, 201, 203, 205

* public, 34-5, 174, 218

e social, 114, 122, 208
possession, 3, 44, 108, 124, 176
* relinquished, 188

poultry, 89, 95

powers, 136, 141-2, 176, 224
* bargaining, 88

e constitutional, 138

e criminal law, 139

* excessive, 58

e parliamentary, 139

precautions, 56, 58, 61, 135

e additional, 143

* reasonable, 58

* special, 56

premises, 24-5, 30, 125, 128,
146-7, 188

* entering, 25

e furnished, 125

* occupier’s, 128-9

presumption, 11, 17, 19, 114,
170-1, 227

e rebuttable, 222

prima facie, 107, 157, 206

privity, 102, 114, 207, 209,
212, 229

privity of contract, 10, 50,
116, 208, 211



procedural convenience, 5-6,
84, 154

producers, 64, 74, 162, 225,
230

product, 13-20, 23-9, 32-7, 39-
43, 46-74, 78, 80-2, 192,
205, 214, 217-19, 222, 228,
232-4, 239-43

* consequential damage, 126,
147, 151, 162-3, 166, 177,
183

* dangerous, 17, 49, 60, 144,
158, 200, 202

e defective, 101, 138, 140-1,
143-5, 151-2, 174, 200-1,
205

» false description, 151, 159,
162-3, 166

¢ household, 49, 56, 62

e labelling, 192

* low-quality, 35-6

* non-dangerous, 14

* offending, 66

e recall, 54

e safe, 55, 197, 202-4

e standards, 133, 143

e supplying, 140, 179, 240
products liability, 39, 66, 85,

134, 176, 183, 203, 205,
222, 226-7, 230-2, 236, 239

e actions, 25, 81, 195
e  causation, 67

e claims, 32, 42-3, 45, 75, 77,
79, 95, 141, 177-8

e class actions, 76-8
e context, 9, 170, 179, 197

INDEX 263

e defect, 47
e defects, 43
e history of, 9, 11, 154

e insurance, 181, 187-8, 190-
2, 194, 199, 203, 221, 224

e law of, 9, 11, 13, 41, 45,
65-6, 107-8, 141, 147, 175-
6, 178, 184, 187, 226, 232

profits, 32, 46, 90, 109-11, 148,
153, 162, 204

* expected, 42, 109

e Jost, 42, 110

prohibition, 140, 142, 144, 222

promise, 1, 4-8, 10, 85, 114,
117, 154, 158, 165-6

e real, 44, 114, 208, 227

promissory character, 108
promissory principle, 207

property, 13, 31, 38-40, 47,
119, 130, 138, 148, 172-3,
188-9, 193, 214-15, 218-19,
234, 240

e movable, 236

* neighbour’s, 147

e personal, 235, 239

e real, 29, 31, 119, 126, 214
property damage, 31, 39-41,

44, 85, 107, 127, 152, 188-
9, 193, 206, 230, 232, 234-5

proposal, 98, 130, 176, 222,
231-2

e affirmative, 176

* important, 230



264 INDEX

proposition, 2, 21, 23, 41, 49,
109, 217

protection, 29, 90, 97, 128,
141, 190, 215, 235

protective clothing, 61
proviso, 92, 176
public evil, 136

purchase, 2, 4, 34, 88, 113,
144, 161, 163, 165-6, 176,
200, 221, 231

purchaser, 6, 23, 54, 84, 113,
161-2, 183, 186, 210, 228,
236

e contact, 55

e initial, 44

e original, 231

* sub-purchaser, 44, 108

e ultimate, 20, 27, 130
purposes, 35, 50, 56, 87-91, 95-

9, 101, 118, 154, 157, 174,
210, 217, 233, 235, 240

e business, 27, 129-30, 147,
162

* buyer’s, 88-90, 94-6, 98
e common, 96

* experimental, 118

e intended, 78

e legal, 29

e gpecial, 87

Q

quality, 1-2, 9-10, 35, 86, 94,
96-8, 106, 118, 162, 189,
206, 233

e control, 18

e reasonable, 118

R

reasonable care, 15, 17, 25, 52,
58, 120, 128, 137, 142-3,
146

e exercised, 100

reasonable foundation, 157
reasonable person breaks, 136
reasonable sufficiency, 116
rebut, 157, 220

recognition, 35, 49, 100, 167,
179, 225

e open, 86, 115, 223

recommendation, 90-3, 122,
221, 230

e seller’s, 91

recourse, 123, 235

recovery, 27, 29, 32-5, 43-4,
81, 110, 112-13, 119, 147,
218, 220

* denial of, 39, 42, 44, 212
¢ double, 109
* precluding, 34

regulations, 133, 136-7, 141-4,
203-4

reliability, 16

reliance, 29, 84, 88-9, 92, 152,
162-3, 166, 240-1

remoteness, 29, 43, 107
rent, 123, 125-6
repairers, 19-20, 26, 73



repairs, 19, 32, 34-8, 147, 190
e cost of, 32-3, 36-8

e faulty, 72

* negligent, 20
repossession, 111

representation, 5, 8-9, 84-5,
151, 157, 162, 225

reputation, 85, 92

requirement, 3, 8, 29, 49, 63,
73, 86, 88, 93-4, 106, 142,
148, 154-5, 217

e formal, 73

e  minimum, 61

e special, 217

res ipsa loquitur, 26, 70-2
reselling, 157, 210-11
responsibility, 34-5, 62, 240-1
e attribute ultimate, 233

e individual, 67

restitution, 78-9, 183, 185, 205
retail buyer, 114, 170, 211

retailer, 15-17, 19, 64, 73, 113-
15, 124, 158-9, 163, 171,
185-6, 202-3, 207, 211,
232-4, 236

e innocent, 183, 203

* liability, 84, 207

rights, 38, 137, 176, 212-13,
231, 242

risk, 19, 37, 41-3, 61, 68-9, 81,
96, 143, 172, 202-4, 212,
223, 235-6

e allocation, 52, 114, 172

INDEX 265

e benefit, 52

e defects, 98, 208

* exceptional, 145

e extent of, 61, 81-2, 202
e inherent, 49-50

e materialization, 51

e unavoidable, 52

risk distributing theory, 205,
228

S

safety, 23-5, 29, 35, 37-8, 48,
52, 54-5, 75, 128, 137, 143,
162, 166, 201, 234-6

sale, 1-10, 30, 92-5, 104, 116-
22, 125-7, 131, 134, 162-6,
185-6, 206-10, 233, 239

e business, 90-1, 93, 116, 130

e consumer, 87-8, 106, 165,
231, 233, 236

e contract of, 97, 118, 124,
156, 159, 161, 209-10

e direct, 102
* exemption clause, 229
e false statement, 84-5

* goods, 1, 40, 78, 86-95, 98,
116, 127, 130, 219, 232,
236

o defective, 85, 154, 214-
15

* inducing, 27, 154, 157
e land, 126-7

e law, 126, 216-19, 232
e non-business, 131
retail, 222



266 INDEX

sale by description, 92-3, 98,
233

saleability, 94

sales tax, 119-20

samples, 27, 117, 233
satisfactory quality, 96, 213
seaworthiness, 125

seller, 3, 6, 9, 16, 44, 56, 64,
88, 90, 134, 158, 185, 192,
208-10, 212-15

e advice, 91

e business, 9, 83, 87, 90-1,
93, 114, 128, 158, 206, 208

e duty, 6,9, 95-6, 106, 123
* goods, 2-3, 123, 128, 217
¢ intermediate, 64

* liability, 85, 88, 107-8, 110-
12, 115, 131, 140, 208, 212-
17

e manufacturer, 27, 114-15,
159, 161

* negligence, 85
¢ non-business, 17, 165
* private, 158, 164, 166

e retail, 83, 114, 186, 205,
207, 211, 231, 233

» skill, 87-92, 100

e statements, 1, 5, 9-10, 86,
154, 156-8

e warranties, 6-9, 84-6, 97-8,
100-1, 106, 115, 130, 162,
165, 209-11, 232

seller’s lien, 119
semen, 51, 122

service contract, 120, 208

services, 46, 54, 59, 119-21,
123, 167-71, 173, 208, 215,
236

settlements, 74, 76, 122, 184,
186, 241-2

shipment, 56, 172

shopper, 25-6, 113, 124, 162,
233, 235
skill, 48, 89, 92, 100, 120, 128

standard of care, 16-17, 25, 73
manufacturer, 16-17, 23-4,
48, 53, 58

standards, 53-4, 120, 133, 143,
222, 234-5, 239

e reasonable, 47, 98
regulatory, 49

state of the art, 53, 222, 225

statements, 2, 4-5, 8-9, 13, 84,
86, 146, 151-66, 219-21,
242

* accuracy of, 160, 165

» false, 31, 84, 151, 153-4,
166, 220, 233, 239-42

statements, honest belief, 152

statutory compensation
scheme, 238

statutory duty, 102, 137

statutory requirement, see
statutory standards

statutory schemes, 236



statutory standards, 60, 74,

133, 137, 140-3
compliance, 60, 74, 88,
133-4, 136, 140-3, 168,
234-5

strict liability, 10-11, 13, 31-3,

45-9, 137-8, 140, 145-8,
159-60, 163, 166, 174, 185-
7, 192, 195

imposing, 148, 160, 162,
164, 179, 219, 227
insurance, 187, 192
principle of, 10, 27-8, 30,
49, 86, 115, 126, 216-19,
221-2, 225, 227-8, 232, 234
statements, 219

tort, 52, 73-4, 86, 115, 123-
4, 126-7, 137, 145-8, 166,
174, 200, 202, 208-13, 216-
18, 224

warranties, 86, 100-2, 114-
15, 118-24, 126, 128-30,
140, 159-60, 163, 216

strict products liability, 140,

146, 149, 199-206, 208,
210, 212-14, 216-20, 222-
30, 232, 234, 236, 238

subrogation, 38, 185
sulphites, 59, 99
supervision, 62, 74
supplier, 10-11, 16-17, 73-4,

129-30, 170, 178-9, 183-4,

INDEX 267

214, 217-18, 222, 231-4,
236, 239-43

business, 17, 45, 54, 115-
16, 121, 125, 130, 140, 153,
164, 170, 227-8, 231-5

conduct, 52, 142-3

defective products, 27, 117,
119, 126, 147, 206, 208,
214, 219, 232, 239

exempting, 122
extra-provincial, 179
immediate, 185
intermediate, 84, 183

liability of, 13, 63, 83, 126,
129, 161, 202, 205, 228

medical product, 52
non-business, 17

T

tenant, 125
test, 15-16, 43, 47, 53, 56, 61,

65, 94, 96, 153, 156-8, 169,
197, 201, 213

but for, 66
contractual obligation, 162
foreseeability, 111

jurisdictional, 168-71, 173,
176, 179

negligence, 201

tort, 2-3, 7, 10, 20-2, 34-5, 37-

8, 53, 76, 102-3, 166, 173,
182-5, 226

action, 21, 153, 168
damages, 136
in, 102
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tort (cont’d)
* independent, 153

e international, 169-70, 178

e law of, 35, 41, 54, 66, 133,
145, 159-60, 164, 199-201,
226, 231-2

e Restatement of Torts, 21,
28, 45, 47, 57-8, 101, 119,
140, 143, 208, 210, 212,
214, 216-17, 219

o Second, 47, 138, 213,

219-20, 234
oo Third, 49, 52, 216, 219
e rules, 29

e scienter, 7

e statute, 217

e strict liability, 52, 73-4, 86,
115, 123-4, 126-7, 137,
145-8, 166, 174, 200, 202,
208-13, 216-18, 224

* system, 199, 203
e waiver of, 78

tortfeasors, 182, 184, 241
e joint, 181-4

tortious, 4, 130, 174, 229
e basis, 174, 215

* liability, 32, 35-6, 39, 41-2,
44-54, 57-64, 80-2, 102-3,
153, 183, 203, 213

e measure, 84
e theory, 195

tortuous, procedure, 212

transaction, 27, 36, 108, 115-
17, 119, 129-31, 174, 218

e non-sale, 87, 115, 117-21,
123-7, 131

trap, 90, 95-7

trespass, 2, 25, 128, 184

trial basis, see free trial

truck, 26, 63, 161, 220

e defective, 233, 235

U
unconscionability, 174

Uniform Commercial Code, 9,
114, 165-6, 207, 209-10,
212, 214, 216-18, 220, 222

unsoundness, 6, 106
unsuitability, 90, 96, 163, 191
usage, 9, 61, 86

e ultimate, 173

* unintended, 56

users, 26-8, 43-7, 52, 62-4, 122,

125, 138, 200, 205, 208,
212, 214-15, 217, 231, 235

e ordinary, 58, 101
* prospective, 117
e reasonable, 60-1

e remote, 217
e ultimate, 138, 214

utility, 50, 59

\Y%

vaccine, 51-2, 121



value, 27, 32, 36-8, 40, 84-5,

106-9, 112, 119, 154, 164,

193, 206, 221
e actual, 109-10
* capital, 37-8, 109
e crops, 44, 107
* declining, 223
e depreciated, 110
e diminished, 193, 219
* expected, 115
e inferior, 32, 220, 232
e insufficient, 115
e residual, 107
* salvage, 110

valueless, 34, 207

vehicles, 130, 236

e cars, 13, 26, 29-30, 47-8,
55-8, 62, 73-4, 92, 127,
148, 200, 203, 228, 236

oo selling, 164, 208

o used, 104

e defective, 130, 137

* inspectors, 22

e motor, 57, 144, 238

e tires, 26, 63

vendors, 4, 30, 127, 162, 214
e private individual, 131

veternarian, 121
victims, 199-202, 236-7
e innocent, 237
visitors, 25, 31, 128-9
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A%
warning labels, 56, 60

warnings, 15, 46, 49, 54-6, 58-
63, 66, 69, 101, 142-3, 152,
213

* adequate, 59

e general, 60-1

* inadequate, 151
¢ manufacturer, 62
e oral, 213

* post-sale, 54

e prompt, 32

e reasonable, 58

e sufficient, 61

warranties, coverage, 206

warranties, 154-61, 163-6, 171-
2, 174, 182-6, 189, 192,
195, 200, 203, 206, 208-12,
215, 219-20, 232-3

e affirmations, 3, 5-6, 10,
134-5, 165-6

e claims, 44, 84, 108, 174

e collateral, 161, 163, 219

e conditions and, 9, 44, 86,
118

e consumer, 232, 234-5

e history of, 1-10

* implied, 20, 83-130, 184-6,
192, 202, 206-10, 216, 219,
227, 230, 232

oo history of, 9-11

oo law of, 44-5, 140, 219,

229

e law of, 5, 7, 116, 154, 158,

205-6
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warranties (cont’d)

manufacturer’s, 84, 160-3,
166, 184-6, 200

pleading, 154

provisions, 218

rationale, 130

seller, 6-9, 84-6, 97-8, 100-
1, 106, 115, 130, 162, 165,
209-11, 232

statutory, 233

strict liability, 30, 86, 100-
2, 114-15, 118-24, 126,

128-30, 140, 159-60, 163,
216

warranties preexisting, 116
weapon, 63

wholesalers, 15, 17, 19, 64-5,
73, 202, 231-2, 234, 236

workers compensation, 224,
236
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