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A 
Absenteeism or lateness, 88-89 
Abusive treatment, 145-147 
Affirmations, 117-118 
Agents, intermediate, 5-7 
Automobile, wrongful dismissal, 202-203 

B 
Board and lodging, wrongful dismissal, 200 
Bonuses, wrongful dismissal, 194-195 
Breach of rules or company policy, 93-94 

rules must be reasonable, known, 93 
serious if safety involved, 93 

Breach of trust, see Duty of fidelity (loyalty) breach 

C 
Canada Pension Plan and Employment Insurance, wrongful 
dismissal, 213 
Character revelation, 81-82 
Clothing allowance, wrongful dismissal, 200 
Club dues, wrongful dismissal, 201 
Commission earned but not paid, wrongful dismissal, 205-207 
Common law, defined, xv 
Condonation, 113-119, 257, 312 

affirmations, 117-118 
defined, xv 
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effect of not dismissing immediately, 113-117 
payment of severance, 118-119 

Conflict of interest, 79 
activities contra to duty of loyalty to employer, 79 

Consideration, defined, xv 
Constructive dismissal 

defined, xvi, 121 
delay in bringing suit, 129-132 
employee must attempt negotiation, 126-127 
employer’s good faith, 129 
employer’s intention, 133 
fundamental breach of employment agreement, 122-123, 124­
125 
motive for resignation, 134 
notice period start, 135 
refusal of, 103 
requirement to resign or not, 127-128 
strategies by employers to avoid, 149-151, 152-155 
temporary change in conditions of employment, 133-134 
types of, 135-149 

abusive treatment, see Abusive treatment 
change in job responsibilities, see Job responsibilities, 
change in 
change in reporting functions, see Reporting functions, 
change in 
demotion, see Demotion 
forced transfer, see Transfer of employee, forced 
reduced workweek, unpaid overtime, leave of 
absence, 147 
remuneration, reduced or refused to pay, see 
Remuneration 
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resignation, see Resignation, forced 
short-term lay-off, see Lay-off, short-term 
suspension, see Suspension 

Corporate culture, undermining, 90-92 
dishonesty, 90-92 
threats and intimidation, 91-92 

D 
Damages, defined, xvi 

strategies to reduce damages, 266-267 
Danger pay, wrongful dismissal, 208-209 
Demotion, 138-140 
Director’s fee, wrongful dismissal, 197 
Disability, wrongful dismissal, 197-198 
Dismissal or discharge 

employee’s right to know reasons for, 99-100
 
jurisdiction to sue, 17-18
 
just cause for, see Just cause for discharge
 
no cause for, 102-105, 109-111
 

constructive dismissal refusal, see Constructive dismissal, 
refusal 
garnishment, see Garnishment 
lack of work or redundancy, see Lack of work or re­
dundancy 
looking for other work, see Looking for other work 
personality conflict, see Personality conflict 
refusal to do unsafe work, see Unsafe work, refusal to do 
reporting misdeeds, see Reporting misdeeds 
resignation, see Resignation 
retirement and early retirement, see Retirement 
sale of business, see Sale of business 
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release agreements, see Release agreements
 
settlement agreements, see Settlement agreements
 
wrongful, see Wrongful dismissal
 

Drug use, see Intoxication and substance abuse 
Duty of fidelity (loyalty) breach, 75-78, 292 

concealment of facts, 77 
damages suit, 76 
defined, 75-76 
disclosure of confidential information, 76 
dishonesty to employer, 77-78 
lack of faithfulness, 78 

E 
Employee 

crown, 7-8 
deceased, 15 
duty to mitigate damages, see Mitigation, employee’s duty re 
federal, see Federal employees 
foreign state, of, 15 
municipal officers, 9-11 

statutory protection, 11
 
office-holders, statutory, 8-9
 
probationary, 11-14
 
public, 8
 
suing of, see Suing employees
 
who is an employee?, 4-5, 24-25
 

control or not, 4
 
form vs. substance rule, 5
 
permanency, 4-5
 

Employee discount, wrongful dismissal, 204 
Employee loans, subsidized 
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termination, 295 
wrongful dismissal, 200 

Employer, identifying 
who is employer?, 21-24 

Employers, strategies for to avoid litigation 
changing terms of employment, 239-242 

broadly define positions, 241 
create employment contracts allowing changes, 242 
documentation, 241 
provide notice, 241 
negotiate changes, 240 
reasonable time for acceptance, 240-241 

preventative maintenance, 242-246
 
right to command its affairs, 283-284
 

Employment agreements 
ambiguity, benefit goes to employee, 42, 46 
application forms, 242 
constructive dismissal, and, 124-125 
defined, xvi, 29-30 
development of terms and written conditions, 244 
frustration of, 97-98 
implied terms, 39-42, 44-45 

by intention of the parties, 40-42
 
by law, 40
 

oral terms, 30-34, 61 
false representations by employee in hiring, 33-34 
“negligent misrepresentations” by employer, 31-34 

practice/conduct of the parties, 39
 
selection process, 243
 
written terms, 34-38
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changes to terms not unilateral, 38 
examples of documents in agreement, 35 
honouring these terms, 36-38 

company rules, 36 
manual’s provisions re employee conduct, 36 
written severance policies, 36 

Employment contracts (written) 
alternative dispute resolution (ADR), 54 
confidentiality provisions, 54-55 
content of, provisions, 43-44 
defences to contract, 58-61 

ambiguous terms, 59 
consideration necessary, 58 
discriminatory, 60 
illegal or contrary to public policy, 60 
lack of legal advice before signing, 59 
no position to negotiate terms, 59 

duration of, 47-48 
indefinite-term vs fixed-term, 47 

employment policies, see Employment policies 
express expectations and misrepresentations, 45-46 
implied terms, 39-42, 44-45 
interpretation, 46-47 

ambiguity, benefit goes to employee, 42, 46 
clarity of intention, 46 

non-competition clauses, 55-57 
reasonableness, 55-56 

non-solicitation covenants, 57-58 
interlocutory injunction, 57 
“non-deal” clause, 57 
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remuneration provisions, 48-49
 
signed as part of acceptance of offer, 45
 
termination provisions, 49-54
 

binding contract re notice/not binding, 51-52 
employment standards (minimum), 53 
notice of resignation and damages, 53-54 
notice requirements and severance pay, 50-51 
specifying “cause”, 49-50 
time considerations since signing, 52-53 
unconscionable contract re notice, 51 

Employment law, when not applicable, 1-19 
Employment policies, 61-62 

when part of employment contract, 61 
Employment standards legislation 

defined, xvii, 16-17 
Exit interviews, 246 

F 
Federal employees 

adjudicator’s power, 301 
complaint procedure for dismissal, 300 
condonation, 312 
dismissal situations, 303-305 
eligibility for unjust dismissal claims, 301-303 
grounds for dismissal, 313-321 

absenteeism, 317 
breach of company policy, 320 
conflict of interest, 314-315 
dishonest conduct, theft and fraud, 316-317 
disobedience, 315 
illness, disability and incapacity, 318 
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inappropriate conduct outside workplace, 319 
incompetence, 313-314 
insubordination, 315-316 
intoxication and substance abuse, 318-319 
mitigating and aggravating factors, 321 
near cause, 321 
serious misconduct, 313 
sexual harassment, 314 

“just cause” dismissal defined, 309-312
 
lay-offs, 307-309
 
remedies for dismissed employees, 321-323
 
resignation, voluntary, 306-307
 

Federal jurisdiction, defined, xvii 
Food allowance, wrongful dismissal, 204 
Fraud and dishonesty, 83-85 

adequate inquiry by employer, 85
 
during investigation, 85
 
intent by employee important, 84
 
misconduct analyzed in each case, 84
 

Frustration of employment agreement, 97-98 

G 
Garnishment, 104 
Government assistance, wrongful dismissal, 219-220 

H 
Hiring, authority re, 15-16 
Home 

loss in selling/purchasing a home in wrongful dismissal, 198­
199 
loss of in wrongful dismissal, 198 
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Illness, 89, 101-102 
Incompetence, serious, 94-97 

cannot be recent positive evaluations, 96 
severe for immediate dismissal, 94-95 
warnings should inform that job is in jeopardy, 95 

Insolence and insubordination, 86-88 
failure to accept authority of supervisor, 86 
gravity of offence, 87-88 
personality conflicts, 87 
provocation of employee reasonable excuse, 87 
rudeness or provocative behavior, 86 

Insurance and medical plans, wrongful dismissal, 196 
Interest and cost of obtaining money, wrongful dismissal, 213 
Intoxication and substance abuse, 89-90 

warnings and treatment opportunity, 90, 101-102 

J 
Job responsibilities, change in, 142-144 
Jurisdiction to sue, 17-18 
Just cause for discharge 

activities that constitute, 70-99 
absenteeism or lateness, see Absenteeism or lateness 
breach of rules or company policy, see Breach of rules or 
company policy 
character revelation, see Character revelation 
commencement of legal action, see Legal action, com­
mencement 
conflict of interest, see Conflict of interest 
duty of fidelity, breach of, see Duty of fidelity breach 
fraud and dishonesty, see Fraud and dishonesty 
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frustration, see Frustration of employment agreement 
illness, see Illness 
incompetence, serious, see Incompetence, serious 
insolence and insubordination, see Insolence and in­
subordination 
intoxication and substance abuse, see Intoxication and 
substance abuse 
misconduct, serious, see Misconduct, serious 
misrepresentation of qualifications, see Misrepresenta­
tion of qualifications 
outside activity, see Outside activity 
sexual harassment, see Sexual harassment 
theft, see Theft 
undermining corporate culture, see Corporate culture, 
undermining 
wilful disobedience, see Wilful disobedience 

building a case for, 246-249 
defined, xvii, 65 
inappropriate conduct, 65 
list of issues to consider, 107-109 
no cause for dismissal, 102-105 
reasonable notice, 65 
tests for, 66-70 

cause is individually determined, 67 
discovering cause after dismissal, 69-70 
full and fair investigation/duty to give warnings, 67-68 
number of incidents required, 68-69 
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Lack of work or redundancy, 102-103 
Lateness, see Absenteeism or lateness 
Lay-off, short-term, 147-148 
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Legal action, commencement, 98, 103 
poisonous to employment relationship, 98 

Looking for other work, 105 
Lump-sum settlement, 261 

M 
Mental distress damages, wrongful dismissal, 216-218, 273 

intentional infliction in wrongful dismissal, 218-219 
Military officers, 14 
Misconduct, serious, 71-73 

breach of trust, 73 
negative consequences to public or employees, 72 
stress, illness and addiction, 101-102 
surrounding circumstances and seriousness, 72 
warnings required, 73 

Misrepresentation of qualifications, 70-71 
fraudulent misrepresentation of essential qualifications, 70 

Mitigation, employee’s duty re, 221-236, 272-273 
consequences of, 224-227 

if employee could have mitigated, 224-226 
income, 224 
reduction of notice period, 226 
resignation, 226 
trial during notice period, 227 

defined, xvii 
expenses incurred, in wrongful dismissal, 204-205 
extent of, 228-230 
going back to school, 231-232 
obligation to accept reinstatement or demotion, 232-235 
onus on employer to prove lack of, 221-222 
reasonableness in acceptance of alternate position, 222-224 
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starting one’s own business, 230-231 
term employment, 236 
termination from new position, 235 
time frame for, 223-224 
when alternate employment can be rejected, 227-228 
working notice, 235-236 

Moving expenses, wrongful dismissal, 199 

N 
Non-solicitation, 287-292 
Notice, see Reasonable notice 
Notice of termination, see Reasonable notice 

O 
Outside activity, 92 
Overtime, unpaid, wrongful dismissal, 208-209 

P 
Pensions, wrongful dismissal, 199-200 
Performance problems 

analysis of cause of problems, 243 
feedback to employee, 243 

Performance review, 245 
Personality conflict, 87, 102 
Pregnant employees, 251-252 
Prisoners, 15 
Professional fees, wrongful dismissal, 201 
Profit-sharing plans, wrongful dismissal, 195-196 
Proof, defined, xviii 

R 
Reasonable notice 

agency employees, 174-175 
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cases and notice awarded charts, 176-191
 
defined, xvii
 
factors to consider in providing, 160-161
 
length of notice factors, 161-172
 

age, 165-166 
availability of similar employment, 162 
circumstances surrounding the hiring, 166-167 
company in economic difficulty, 163 
conduct of employer, 169-171 
custom in industry, 164-165 
failure to assist in re-employment, 172 
industry in recession, 162-163 
insecurity of employment, 171-172 
length of service, 167-168 
manner of dismissal, 169 
nature of industry, 163-164 
specialization and status, 161-162 

minimum standards in legislation, 158
 
notice period, 159
 

beginning of, 160
 
part-time employees, 174
 
resigning employees, 175
 
severance pay in lieu of, 262-263
 
statutory requirements, 175
 
term employees, obligations to, 172-174
 
tests that determine, 158-159
 
working notice, 235-236, 260-261
 

Release agreements, 101 
defined, xviii 

Relocation counselling, wrongful dismissal, 209-210 
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Remote site allowance, wrongful dismissal, 201 
Remuneration 

defined, xix 
reduced or refusal to pay, 140-141 
salary continuance in wrongful dismissal, 211 
spousal salary and RRSP in wrongful dismissal, 211 
wrongful dismissal considerations, 194 

Reporting functions, change in, 141-142 
Reporting misdeeds, 103-104 
Reputation, damages for loss of, 214 
Resignation, 105, 175 

forced, 136-137 
notice of, 172 

Retirement, 103 
early to cloak dismissal, 265-266 

S 
Salary increases, wrongful dismissal, 210 
Sale of business, 105 
Serious misconduct, defined, xix 
Settlement agreements, 100-101 

defined, xix
 
lump-sum payment, 261
 
non-monetary possibilities, 263-264
 

Severance pay 
defined, xix 
execution of a release, 264-265 
non-payment of consequences, 260 
notice period vs, 262-263 

Sexual harassment, 73-75 
damages due to wrongful dismissal, 215-216 
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dismissal with or without warning factors, 73-74 
fair investigation by employer, 74 

Shares, compulsory sale in wrongful dismissal, 196 
Sickness benefits, wrongful dismissal, 220 
Stock options, wrongful dismissal, 196-197 
Stress, illness and addiction, 101-102 
Substance abuse, see Intoxication and substance abuse 
Suing, who can be?, 25-27 

directors, officers and employees, 25
 
individuals, 26-27
 
intimidation, 27
 
non-profit organizations, 25
 
third parties, 27
 

Suing employees, 277-296 
breach of confidentiality after termination, 284-287 
care of employer’s property, 293 
damages for breach of implied terms of contract, 296 
indemnifying for negligence, 293 
inducing breach of contract, 283 
non-solicitation, 287-292 
repudiation or abandonment of employment, 282 

damages for, 295-296 
resignation or not?, 279-280 
resignation or termination in hostile situations, 281-282 
wrongful resignation without reasonable notice, 277-282 

Supervisors training, 244 
Suspension, 148-149 

T 
Tax liability from lump-sum settlement, 213-214 
Termination 
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announcement of, 257-258 
building a case for cause, 246-249 
defined, xix 
employee’s concerns, 252-254, 269-271 
for cause should be avoided if possible, 257 
just cause, see Just cause for discharge 
meeting with employees, 258 
providing references, 258-259, 294-295 

by a third party, 274 
severance offers at time of?, 259-262 
statutory requirements, 18 
strategic considerations before firing, 250-252 

Termination interview, 254-256 
immediately following, 256 

Theft, 82-83 
employee opportunity to respond to allegation, 82 
full and fair investigation, 82 
isolated act sufficient, 82 
mere suspicion of sufficient, 82 

Tips, wrongful dismissal, 207-208 
Transfer of employee 

alternative to termination, 244 
forced, 144-145 

Trips, company incentive, wrongful dismissal, 203-204 

U 
Unsafe work, refusal to do, 105 

V 
Vacation pay, wrongful dismissal, 211-212 
Volunteers, 14 
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W 
Wilful disobedience, 80-81
 

deliberate and intentional, 80
 
order must be reasonable and lawful, 80
 

Working notice, 235-236, 260-261
 
Wrongful dismissal
 

defined, xix
 
employees not entitled to sue for, 2-3
 
factors examined by courts to award damages, 193-220
 
punitive damages, 214-215
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